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Once again, the Inter-American Commission on Human Rights must congratulate the member States for resolutely pressing forward on an issue of vital importance, namely effective prevention of social exclusion and marginalization, particularly the racial question.  Promotion of equality and elimination of racism, discrimination, xenophobia, and intolerance are essential to the enjoyment of human rights and to the consolidation of the rule of law and democracy in the hemisphere.  Article 9 of the Inter-American Democratic Charter provides that the “elimination of all forms of discrimination, especially gender, ethnic and race discrimination, as well as diverse forms of intolerance, the promotion and protection of human rights of indigenous peoples and migrants, and respect for ethnic, cultural and religious diversity in the Americas contribute to strengthening democracy and citizen participation.”


At operative paragraph 3 of resolution AG/RES. 1930 (XXXIII-O/03), “Prevention of racism and all forms of discrimination and intolerance and consideration of the preparation of a draft inter-American convention,” the General Assembly resolved: 

To request the Inter-American Commission on Human Rights to conduct a study of the laws of member states of the Organization of American States dealing with the adoption of policies to promote equality or affirmative action.  Such policies must be understood in connection with Article 1.4 of the International Convention on the Elimination of All Forms of Racial Discrimination, adopted by the General Assembly of the United Nations on December 21, 1965: 

“Special measures taken for the sole purpose of securing adequate advancement of certain racial or ethnic groups or individuals requiring such protection as may be necessary in order to ensure such groups or individuals equal enjoyment or exercise of human rights and fundamental freedoms shall not be deemed racial discrimination, provided, however, that such measures do not, as a consequence, lead to the maintenance of separate rights for different racial groups and that they shall not be continued after the objectives for which they were taken have been achieved.” 


Although the constitutions of the member States of the OAS ensure the exercise of rights to all their inhabitants, without racially based discrimination, de facto discrimination continues to prevent persons belonging to racial groups or minorities from fully exercising their most elementary rights.


In one of its recent advisory opinions, the Inter-American Court of Human Rights reasserted that the principle of nondiscrimination is one of the pillars of any democratic system, a foundation of the OAS system and one of the central principles for the protection of human rights.  Article 3(1) of the Charter of the Organization provides that the following is one of the Organization’s basic principles: "The American States proclaim the fundamental rights of the individual without distinction as to race, nationality, creed, or sex.”  The principles of nondiscrimination and equal protection under the law are also fundamental premises of the inter-American system’s main instruments for the protection of human rights:  the American Convention on Human Rights and the American Declaration of the Rights and Duties of Man.  Article 1 of the American Convention establishes the States parties’ obligation to respect all the rights and freedoms recognized therein and to ensure to all persons subject to their jurisdiction the free and full recognize of those rights, without discrimination for reasons of race or on any other grounds.  One right protected under the Convention is the right to equality before the law and equal protection of the law, embodied in Article 24.  Article II of the American Declaration provides that “[a]ll persons are equal before the law and have the rights and duties established in this Declaration, without distinction as to race [among others].” 


International jurisprudence and practice have elevated this principle of non-discrimination on racial grounds to special status within international law.  The International Court of Justice held that the prohibition of racial discrimination constituted an obligation erga omnes.
/  One year later, the International Court held that to “enforce, distinctions, exclusions, restrictions and limitations exclusively based on grounds of race, color, descent or national or ethnic origin which constitute a denial of fundamental human rights is a flagrant violation of the Purposes and Principles of the Charter” of the United Nations.
/  As the norms prohibiting racial discrimination and related practices are erga omnes or jus cogens, given their peremptory nature "these fundamental rules are to be observed by all States whether or not they have ratified the conventions that contain them, because they constitute intransgressible principles of international customary law."
/ 


To further the objectives of the regional human rights system and honor the principle of efficacy, these guarantees must be enforced.  They must not be mere rhetoric or form; international instruments require that the guarantees be executed and enforced.   All this on the understanding that the action of protection, in the ambit of the international law of human rights, does not seek to govern the relations between equals, but rather to protect those ostensibly weaker or more vulnerable.
/

The Commission is cognizant of the fact that despite efforts made by the international community and the governments, racism and racial discrimination continue to be a root cause of human rights violations.  Discrimination begets an array of disadvantages and violence.  For the individual these disadvantages and violence can spell personal tragedy; for a group, they can mean marginalization.  But for a nation, they can be an obstacle to the eradication of poverty and weaken the efficacy of the institutions of democratic government. 


To be more precise, racism and racial discrimination undermine the rule of law and thwart the development of the countries of the hemisphere.  Accordingly, all legitimate means must be summoned up in the battle that must be waged to acknowledge their presence and deal with their causes.  Therefore, the regional system must adopt practical, effective and innovative measures to protect the human rights of those who suffer any form of discrimination.  


Although formal equality, in law, is a basic pre-requisite for conquering discrimination, that formal equality does not necessarily materialize into equality in practice.  To the contrary: whereas the constitutions of our region uphold racial equality, members of ethnic or racial groups continue to be the victims of discriminatory treatment.  The Regional Conference of the Americas held in preparation for the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance reasserted our governments’ awareness that “in spite of the efforts made by States in the region, racism, racial discrimination, xenophobia and related intolerance still persist in the Americas and continue to be causes of suffering, disadvantage and violence, as well as of other serious human rights violations, which must be fought by all available means as a matter of the highest priority.”
/  The region of the world where wealth distribution is most uneven is Latin America and the Caribbean.
/

Consequently, the regional and universal instruments adopted require the adoption of special measures, whenever necessary to promote true equality.  The purpose of these measures is to afford real equality.  As noted previously, the regional and international obligation of States in the area of human rights must be enforced at the national level through domestic legislation and practice.  Therefore, whenever de jure or de facto discrimination prevents persons belonging to ethnic or racial groups or minorities from fully exercising their rights, concrete measures must be taken.  One concrete way of honoring the duty to respect and ensure the right to equality is to adopt affirmative action measures, the kind of special measures of which Article 1.4 of the International Convention on the Elimination of All Forms of Racial Discrimination speaks or the policies to promote equality or affirmative action to which resolution AG/RES. 1930 (XXXIII-O/03) refers.


The manner in which this objective of promoting equality is pursued and realized is, first and foremost, a function of domestic law and policy and is integrally associated with a country’s particular circumstance and history.  Therefore, the resolution quite correctly calls upon the IACHR to study the domestic laws that the OAS member States have adopted on the subject matter. 


That resolution is consistent with the Programme of Action of the Third World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance which recognized that combating racial discrimination is a primary responsibility of States.  It therefore urged the States to develop or elaborate national action plans to promote diversity, equality, equity, social justice, equality of opportunity and the participation of all.  Through, among other things, affirmative or positive actions and strategies, those plans should aim at creating conditions for all to participate effectively in decision-making and to realize civil, cultural, economic, political and social rights in all spheres of life on the basis of non-discrimination.  More specifically, the World Conference urged the States to establish national programmes, with affirmative or positive measures, to make basic social services -including primary education, basic health care, and adequate housing- more accessible to individuals or groups of individuals who are or may be victims of racial discrimination (paragraphs 99 and 100). 


To comply with the mandate given in resolution AG/RES. 1930 (XXXIII-O/03), the IACHR sent a questionnaire to the States and to various civil society organizations to elicit the following information:

1.
Constitutional, legislative or other provisions and/or directives and guidelines governing the adoption of policies to promote equality or affirmative anti-discrimination measures devised in accordance with Article 1.4 of the International Convention on the Elimination of All Forms of Racial Discrimination.

2.
Judicial decisions concerning policies to promote equality or affirmative action measures devised in accordance with Article 1.4 of the International Convention on the Elimination of All Forms of Racial Discrimination.

3.
Studies on the adoption or implementation of legislation and/or directives and guidelines governing policies to promote equality or affirmative action measures devised in accordance with Article 1.4 of the International Convention on the Elimination of All Forms of Racial Discrimination.  

4.
Official agencies charged with monitoring implementation of the legislation and/or directives and guidelines governing policies to promote equality or affirmative action measures devised in accordance with Article 1.4 of the International Convention on the Elimination of All Forms of Racial Discrimination.

5.
Any other information relevant to the study in question. 


The IACHR would like to thank the governments of Argentina, Belize, Brazil, Colombia, Ecuador, El Salvador and Uruguay, which answered the questionnaire.  Conversely, the Commission would like to ask the other States to do likewise.  The valuable information that the governments can supply to the Commission will illuminate its study of this subject.  Nongovernmental organizations in Bolivia, Brazil, Jamaica, Mexico, Paraguay, Peru, the United States and Uruguay have also answered the Commission’s questionnaire. 


The Commission also requested information from the Office of the High Commissioner for Human Rights and the Office of the Special Rapporteur on Racial Discrimination, given its partnership with those two United Nations offices. Finally, a number of prestigious universities have also expressed an interest in preparing information for this study. 


To complete the study, the Commission will take into account its own jurisprudence and practice,
 particularly its study titled “Considerations regarding the compatibility of affirmative action measures designed to promote the political participation of women with the principles of equality and non-discrimination,” which appeared in its Annual Report for 1999.  At its most recent session, the Inter-American Commission held two hearings on affirmative action in the Americas, where it received important information that it will use in this study.  Following up on one of those hearings, the United States Government recently presented invaluable information in writing.  The Commission will also examine the jurisprudence of the Inter-American Court of Human Rights, particularly its two most recent advisory opinions titled “Juridical Status and Human Rights of the Child” and “Juridical Status and the Rights of Undocumented Minors”, where the Court develops important jurisprudence on the principles of equality and non-discrimination.  The inter-American system has treaties that make specific mention of these special norms, such as the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities.
/

The documents produced within the United Nations system, such as the Final Declaration and Programme of Action of the Third World Conference against Racial Discrimination, Racism, Xenophobia and Related Intolerance, the Declaration emanating from the Regional Conference of the Americas held in preparation for the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
/ the studies prepared by the Special Rapporteur on the concept and practice of affirmative action, the studies prepared by the Special Rapporteur on Racial Discrimination, and the results of the Regional Workshop for the Adoption and Implementation of Affirmative-Action Policies for People of African Descent in Latin America and the Caribbean, organized by the Office of the United Nations High Commissioner for Human Rights and the Ministry of Foreign Affairs of Uruguay.  A representative of the IACHR was a speaker at the last of these events.  Finally, another important source to draw upon will be the analyses conducted by the United Nations’ various committees, particularly their general comments.
/

The Commission expects to have an initial discussion about the content, structure, focus and method of its study at its next regular session, on February 23, 2004. 


To conclude, the IACHR must underscore the fact that the societies in our countries are an amalgam combining a diversity of cultures and origins.  That amalgam was achieved in spite of the dissimilar circumstances attending the various groups that had a hand in shaping what the Americas are today: indigenous peoples, European colonizers, immigrant workers, and Africans brought and exploited as slaves.  Theirs was not always a happy union, and certainly not an egalitarian one.  The disparities that still persist are far from the minimum acceptable degree of equality.  Discrimination and discriminatory practices often degenerate into patterns of behavior that violate human rights, especially the rights to equality, to non-discrimination and to dignity.  The Commission’s study will endeavor to meet the challenge that the Assembly has given, namely to arrive at a better understanding of the equal opportunity policies in the region today and to enhance efforts to combat the many faces of discrimination and promote more egalitarian societies.  The adoption of affirmative action measures, special measures or policies to promote equality or affirmative anti-discrimination measures will doubtless help eradicate discrimination.  The Commission hopes that its study will be one more contribution to this common enterprise.
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