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I.
BACKGROUND

Resolution AG/RES.1919 (XXXIII-O/03) was adopted during the thirty-third regular session of the General Assembly.  Through it, the Organization once more reaffirmed its commitment to the adoption of the American Declaration on the Rights of Indigenous Peoples as a matter of priority, thereby underscoring the importance of indigenous peoples’ participation in the preparation process of this project.  Likewise, the Working Group was commended for progress achieved, in particular at the special session it held in February of 2003 when analysis of the Draft Declaration presented by the Inter-American Commission on Human Rights (IACHR) was completed.  The Working Group mandate was renewed in order to launch the final stage of negotiations on the Draft Declaration to be conducted on the basis of the Consolidated Text produced by the Working Group Chair and in light of the Draft Declaration submitted by the IACHR, as well as with reference to proposals made by member states, representatives of the indigenous peoples, specialized agencies, and other entities.

To that end, the Permanent Council instructed the Working Group to begin the final stage of negotiations in an initial round convened in October 2003 to set the dates and modalities for subsequent meetings; to take appropriate measures to ensure continuity in the transparent and effective participation of indigenous peoples in the negotiating process; and to call at least one special session of the Working Group before 28 February, 2004 at which broad representation of the indigenous peoples would be assured with a view to reviewing progress achieved and evaluating the degree of consensus reached on the Draft Declaration.  States were also encouraged to engage in national consultations with their indigenous peoples on the Draft Declaration, and to promote an exchange of information among countries as to the result of such consultations.

II.
ActiviTIES OF THE WORKING GROUP

A. Election of the Working Group Chair 

In August of 2003, the Committee on Juridical and Political Affairs reelected Ambassador Eduardo Ferrero Costa, Permanent Representative of Peru, as Chair of the Working Group.
At the Working Group meeting held on February 5, 2004, Ambassador Ferrero informed participants that, given his appointment as Ambassador of Peru to the United States Government, he would be stepping down as Chair of the Working Group.  He noted that pursuant to the Rules of Procedure of the Permanent Council, Ambassador Juan León, Alternate Representative of Guatemala, would automatically become the new Chair of the Working Group.

B. Election of the Working Group Vice Chair 

The Working Group began its work on August 28, 2003.  At that meeting, Ambassador Juan León, Alternate Representative of Guatemala, was elected Vice Chair.  As a result of the subsequent change of Working Group Chair, Counselor Ana Peña Doig, Alternate Representative of Peru, was elected Vice Chair of the Group at the meeting held on March 2, 2004.

C. Organization of Work
The Chair of the Working Group submitted to it a calendar of meetings for the period covering 2003-2004 which appears in document GT/DADIN/doc.141/03 rev. 1.  At its meeting on February 5, 2004, the Working Group approved a change to the schedule agreed for the first quarter of 2004, as contained in document GT/DADIN/doc.141/03 rev. 1 corr. 1.

The calendar of scheduled activities comprised regular meetings and negotiating sessions in the quest for points of consensus, as well as consideration of the various issues before the Working Group for the period in question, to submission of the present report by the Chair of the Working Group to the Committee on Juridical and Political Affairs.  To accommodate the requirements of certain government delegations, the Working Group devoted four meetings to informal consultations on the Draft Convention; such meetings were held on March 9, and on April 1, 7, 27, 2004, to exchange views on such critical issues covered under the Draft Convention as the right to self-determination, self-government, and indigenous spirituality, among others.

The Chair of the Working Group continued to benefit from the valuable support rendered to him by members of the Group of Friends of the Chair: Isabel Madariaga, Executive Secretary of the Inter-American Commission on Human Rights; Luis Toro, of the Department of International Law of the OAS, Secretariat for Legal Affairs; Alejandro Aristizábal, of the Secretariat of the Committee on Juridical and Political Affairs of the Permanent Council of the OAS; Irene Klinger, Executive Secretary, and Jorge Sanín of the OAS Secretariat for the Summits Process; and Osvaldo Kreimer.

D. Working Group Meetings 

The Working Group held five regular meetings during 2003 (August 28, September 16 and 25, November 11, and December 16).  It also launched the Initial Meeting of Negotiations in the Quest for Points of Consensus, held November 10 to 12.  In 2004, the Working Group held five regular meetings (February 5, March 2, April 1 and 27, and May 3); the Second and Third Meetings of Negotiations in the Quest for Points of Consensus took place from January 26 to 28 and from April 28 to 30, respectively.

Likewise, at its meeting held on August 28, the Working Group approved certain modifications to the proposal on the participation of indigenous peoples in the Initial Meeting of Negotiations in the Quest for Points of Consensus, as contained in document GT/DADIN/doc.140/03 rev. 1.

On May 3, 2004, the last formal meeting of the Working Group took place.  The draft resolution on the American Declaration on the Rights of Indigenous Peoples was considered at that time, to be submitted to the General Assembly in Quito.

E. Measures to Generate Funding for the Participation by Representatives of Indigenous Peoples

In furtherance of the mandate contained in Resolution AG/RES. 1919 (XXXIII-O/03) which stresses the need to ensure broad participation by the representatives of indigenous peoples to negotiating sessions on the quest for points of consensus, the Chair took measures to generate funding from various countries and international organizations to achieve that goal.  Financial support was thus obtained from Brazil (US$5,238.13), Canada (US$20,300.00), the United States (US$15,238.92), Finland (US$41,288.46), and Nicaragua (US$3,000.00), yielding a total contribution of US$ 85,065.51.
The Specific Fund financed a number of rubrics, inter alia, the travel expenses of representatives of indigenous peoples to OAS headquarters, their lodging and meals, as well as expenses related to their attendance at meetings of the Indigenous Caucus which were held in parallel to the negotiating sessions.
III. Initial MEETING OF NEGOTIATIONS IN THE QUEST FOR POINTS OF CONSENSUS
In furtherance of resolution AG/RES. 1919 (XXXIII-O/03), the Initial Meeting of Negotiations in the Quest for Points of Consensus was held in the Simón Bolívar Room of the OAS headquarters in Washington D.C., from November 10 to 12, 2003.  It was presided by the Chair of the Working Group who reported on that meeting in document GT/DADIN/doc.155./03.  Likewise, the results of negotiations on articles in Sections One, Two, and Three are available in document GT/DADIN/doc.151/03 rev. 1.

IV. SECOND MEETING OF NEGOTIATIONS IN THE QUEST FOR POINTS OF CONSENSUS
The Second Meeting of Negotiations in the Quest for Points of Consensus was held in the Hall of the Americas at OAS headquarters from January 26 to 28, 2004.  The report of the Working Group Chair on that Meeting is contained in document GT/DADIN/doc.164/04.  The results of negotiations on articles in Section Three appear in document GT/DADIN/doc.162/04.

V. THIRD MEETING OF NEGOTIATIONS IN THE QUEST FOR POINTS OF CONSENSUS 

The Third Meeting of Negotiations in the Quest for Points of Consensus was held in the Padilha Vidal Hall of the administrative building at OAS headquarters from April 28 to 30, 2004.
A. Adoption of the Agenda

The Working Group approved the agenda for the Third Meeting of Negotiations in the Quest for Points of Consensus, which would consider Sections Three, Four, and Five of the Draft Declaration: Cultural Identity; Organizational and Political Rights; and Social, Economic, and Property Rights, respectively.  The agenda appears as document GT/DADIN/doc.168/04 rev.1.

B. Choice of indigenous experts or leaders by the Selection Board of the Specific Fund to Support the Preparation of the American Declaration on the Rights of Indigenous Peoples

The Selection Board, composed of the Chair of the Working Group, Ambassador Juan León Alvarado, Alternate Representative of Guatemala; Counselor Ana Peña, representing the previous Chair of the Working Group, Ambassador Eduardo Ferrero Costa, Permanent Representative of Peru;  Mr. Héctor Huertas of Panama, indigenous representative of Central America and the Caribbean; Mr. Marcial Colín of Chile, indigenous representative of South America; and Mr. Rolland Pangowish of Canada, indigenous representative of North America, met on March 29, 2004, to choose an indigenous expert or leader for each country from a list of candidates received by the OAS Secretariat for the Summits Process.  Applying the criteria set forth in Permanent Council resolution CP/RES. 817 (1319/02), the Selection Board chose the following indigenous leaders or experts:

Natalia Sarapura - Argentina

Filiberto Penados - Belize

Corrie Damon - Barbados

Alejandro Chipana - Bolivia

Azelene Inácio - Brazil

Armand Mc Kenzie - Canada

Aucan Huilcamán -Chile

José Soria - Colombia

José Carlos Morales -Costa Rica

Garnnett Joseph - Dominica

Raúl Ilaquiche - Ecuador

June L. Lorenzo – United States of America

Elsa Son – Guatemala

Kid James- Guyana

Amilcar Colón – Honduras

Adelfo Regino Montes - Mexico 

Hazel Law-Nicaragua

Enrique Arias-Panama 

Alberto Vázquez Ayala - Paraguay 

Haroldo Salazar – Peru

Oswald Robinson – Saint Vicente and the Grenadines 

Albert DeTerville - Saint Lucia

Loreen Jubitana – Surinam

Ricardo Hernandez - Trinidad and Tobago

Luiz Enrique González- Venezuela

The Specific Fund also covered the participation expenses of the three indigenous members of the Selection Board and the cost of organizing the Indigenous Caucus, held at the Hotel Harrington in Washington, D.C. from April 25 to 27, 2004.
VI. PROCEEDINGS
A. Inaugural Session

The meeting began with an indigenous invocation, spoken by Chief Key Begay of the Navajo Nation of the United States.  The Assistant Secretary General of the OAS, Ambassador Luigi Einaudi, offered words of welcome; Ms. Elsa Son of Guatemala read out a declaration from the Indigenous Caucus; and the Chair of the Working Group, Ambassador Juan León, delivered a speech in which he welcomed the delegations and reiterated the overall methodology that would be used during the meeting.

B. Methodology
That meeting followed the same methodology as previous Meetings, to wit: “[E]ach article of the Consolidated Text that is under discussion will appear on the screens in two languages, as a reference tool for debate.  After the article has been read out and the Chair has given a brief introduction, broad dialogue will be fostered in which everyone will have ample time to expound his or her points of view.  Once discussion of the subject of the article has been exhausted, if no consensus is reached, the article will remain in square brackets as still pending, and the various concrete proposals put forward in writing will be recorded in the final documents of the meeting.  If, on the other hand, consensus is reached, the article will figure as approved on the screen, either with its original text or with the amendments agreed upon, as a record of the consensus arrived at.”
C. Documents
For this meeting, participants worked on the basis of a Consolidated Text of the Draft Declaration prepared by the Working Group Chair (GT/DADIN/doc.139/03).

D. Participants

Participants at this meeting included representatives of OAS member states; observer states; representatives of international multilateral organizations; representatives of indigenous peoples chosen by the Selection Board of the Specific Fund to Support the Preparation of the American Declaration on the Rights of Indigenous Peoples, as well as several indigenous representatives active in various hemispheric indigenous organizations who arrived at their own expense.  The list of participants appears as document GT/DADIN/doc.173/04 rev. 1.

E. Consideration of Section Three

This meeting analyzed and discussed Articles XVI on Relations and Family Ties, and Article XVII of Section Three on Cultural Identity.  Article XVI acquired a new title: “Indigenous Family.”  The two first sentences of Paragraph 1 now read differently from the consolidated text:  “The family is a natural and fundamental group unit of society.  Indigenous peoples have the right to preserve, maintain and promote their own family systems.”  The remaining paragraphs were kept in brackets and present a variation with respect to the consolidated text: “[The States shall recognize and protect the various indigenous forms of family, in particular the extended family, as well as the forms of matrimonial union, filiation, and family name.  These indigenous forms of organization shall be respected by public and private institutions.  In all cases, the criteria of gender and generational equity shall be recognized and respected].”  Paragraph 2 was approved with the following words in brackets: “[all]” and “[applicable]’ in reference to the rights of indigenous peoples, and “[may have]” when referring to indigenous tribunal jurisdiction. 

The title of Article XVII, “Health”, was adopted.  Brackets remain around Paragraphs 1 and 2 in their entirety.  In Paragraph 3, only “[or other medical procedures]” remained in brackets.  The following paragraph is new: “[Likewise, indigenous peoples have the right to access to their data, medical records, and documentation of research conducted by individuals and public and private {national( institutions.]”  In Paragraph 4, the only word that remained bracketed was “[system],” in reference to the intercultural approach.  Paragraph 5 was adopted without brackets.

Delegations of governments and of the indigenous peoples submitted written proposals for the articles under consideration at the Meeting, contained in document GT/DADIN/doc.176/04 rev. 1.

The results of negotiations on the articles in Sections One, Two, and Three may be found in document GT/DADIN/doc.175/04 rev. 1 corr. 1, which indicates the articles adopted, with brackets around the language on which no consensus was reached.

F. Closing Session

The closing session took place on the afternoon of Friday, April 30.  The following delivered closing remarks to the meeting: the Assistant Secretary General, Ambassador Luigi Einaudi; Mr. Haroldo Salazar of Peru, representing the Indigenous Caucus; the Chair of the Permanent Council, Ambassador Miguel Ruiz Cabañas, Permanent Representative of Mexico to the OAS; and Working Group Chair, Ambassador Juan Léon.  The Meeting was likewise honored by the presence of Rigoberta Menchú of Guatemala, Nobel Peace Prize Laureate.  Chief Mckinsey of Canada closed by offering a farewell prayer.

G. Expressions of Appreciation
The Chair of the Working Group recognizes the efforts of all those persons, committees, groups, organizations, donor agencies, members of the General Secretariat, members of the Group of Friends of the Chair, delegations of the permanent missions to the OAS, and representatives of the various indigenous peoples and organizations who have shown their indefatigable determination to pursue the crafting of a Draft American Declaration on the Rights of Indigenous Peoples.  Likewise, the Chair extends his special thanks to the Vice Chair of the Group, Counselor Ana Peña Doig of the Permanent Mission of Peru, for her contribution to this process.
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RESULTS OF THE INITIAL, SECOND, AND THIRD MEETINGS OF NEGOTIATIONS

IN THE QUEST FOR POINTS OF CONSENSUS

(Articles I to XVII of the draft declaration)

SECTION ONE:  Indigenous Peoples. Scope of Application
Article I.


1.
The American Declaration on the Rights of Indigenous Peoples applies to the indigenous peoples of [the States of] the Americas. 


2.
Self-identification as indigenous peoples will be a fundamental criterion for determining to whom this Declaration applies.  [The States shall ensure respect for self-identification as indigenous, individually and collectively, in keeping with the institutions of each indigenous people.]

Article II.


The States recognize and respect the multiethnic and multicultural [and multilingual] character of their societies.

Article III.


[Within the States, the right to self-determination of the indigenous peoples is recognized, pursuant to which they can define their forms of organization and promote their economic, social, and cultural development.]

Article IV.


[Nothing in this Declaration shall be construed so as to authorize or foster any action aimed at breaking up or diminishing, fully or in part, the territorial integrity, sovereignty, and political independence of the States, or other principles contained in the Charter of the Organization of American States.]

SECTION TWO:  Human Rights and Collective Rights
Article V.
Full effect and observance of human rights 

Indigenous [peoples and persons] have the right to the full and effective enjoyment of all the human rights and fundamental freedoms recognized in the Charter of the OAS, the American Declaration of the Rights and Duties of Man, and [, where applicable,] the American Convention on Human Rights, [the Convention 169 of the International Labour Organisation,] [as well as] and other international [and regional] [principles, standards, and] instruments of human rights.  Nothing in this Declaration may be interpreted so as to limit, restrict, or deny in any way those rights, or so as to authorize any action that is not in keeping with the principles [, standards, and instruments] of international law, including international human rights law.

Article VI.
Collective rights
1.
Indigenous peoples have collective rights that are indispensable for their existence, well-being, and integral development as peoples.

2.
In this regard, the States recognize [and guarantee], inter alia, the right of the indigenous peoples to their collective action; to their social, political, and economic organization; [to their legal systems;] to their own cultures; to profess and practice their spiritual beliefs; [and] to use their languages [; and to administer and control their lands, territories, and natural resources].

Article VII.
Gender equality

All the rights and freedoms recognized in the present Declaration are guaranteed equally to indigenous women and men.  [The States condemn violence based on gender or age, which impedes and diminishes the exercise of those rights.]

[Article VIII.
Right to belong to the indigenous peoples

Indigenous persons and communities have the right to belong to the indigenous peoples, in accordance with the identities, traditions, customs, and systems of those peoples.]

Article IX.
Juridical personality

The States shall recognize fully the legal personality of the indigenous peoples, respecting indigenous forms of organization and promoting the full exercise of the rights recognized in this Declaration.

Article X.
 Rejection of assimilation

1.
Indigenous peoples have the right to maintain, express, and freely develop their cultural identity in all respects, free from any external attempt at assimilation.


2.
The States shall not carry out, adopt, support, or favor any policy to assimilate the indigenous peoples or to destroy their cultures.

Article X. bis.  Protection against genocide
Indigenous peoples have the right to not be subjected to any form of genocide or attempts to exterminate them.

[Article XI.
Special guarantees against racism, racial discrimination, xenophobia, and related forms of intolerance

1.
Indigenous peoples have the right to protection from racism, racial discrimination, xenophobia, and related forms of intolerance.  In this regard, the States shall adopt special measures, when necessary, for the full enjoyment of internationally and nationally recognized human rights, and shall adopt all necessary measures so that indigenous women, men, and children can enjoy their civil, political, economic, social, cultural, and spiritual rights.


2.
Indigenous peoples have the right to participate in the determination of those special guarantees.]

[SECTION THREE:  Cultural identity]

[Article XII.
Right to cultural identity]


[1.
Indigenous peoples have the right to their cultural integrity and to their historical and ancestral heritage, which are important for their collective continuity, and for their identity and that of their members and their States.]


[2.
Indigenous peoples have the right to restitution of the property that is part of that heritage of which they may be dispossessed, or, when restitution is not possible, to fair and equitable compensation.]


[3.
The States shall guarantee respect for and non-discrimination against the indigenous ways of life, world views, usages and customs, traditions, forms of social organization, institutions, practices, beliefs, values, dress, and languages.]

Article XIII.
Systems of Knowledge, Language and Communication

1.
Indigenous peoples have the right to [reclaim,] preserve, use, develop, revitalize, and transmit to future generations their own histories, languages, oral traditions, philosophies, systems of knowledge, writing, and literature; and to designate and retain their own names for their communities, members, and places.  The States [shall] [will] adopt adequate [and effective] measures to protect the exercise of this right [, in consultation with the peoples concerned].


2.
[The indigenous peoples have the right to promote, develop, and have access to communications systems and media, including their own radio and television programs, on an equal basis.  The States shall take measures to promote the broadcast of radio and television programming by the mass media in indigenous languages in regions with a large indigenous presence.  The States shall also support the creation of indigenous radio stations and other means of communication.]


3.
The States [shall take effective measures or should make efforts] so that the members of indigenous peoples can understand administrative, judicial, and political rules and procedures, and can be understood in such proceedings.  [The States shall make the necessary efforts for the indigenous languages to be established as official languages in the areas where indigenous languages predominate.] 

[Article XIV.
Education

1.
The States shall include in their national educational systems content that reflects the intercultural, multiethnic, and multilingual nature of their societies.  The indigenous peoples have the right to bilingual intercultural education that incorporates their own world view, history, knowledge, values, spiritual practices, and ways of life.


2.
Indigenous peoples have the right to:



a.
Define and implement their own educational programs, institutions, and facilities;



b.
prepare and apply their own plans, programs, curricula, and teaching materials; and,



c.
educate, train, and accredit their teachers and administrators.


The States shall take the necessary measures to ensure that the indigenous education systems guarantee equal educational opportunity and teachers for the general population and complementarity with the national educational systems.


3.
The States shall guarantee that the indigenous educational systems have the same level of quality, efficiency, accessibility, and in every other respect as those provided for the general population.  In addition, the States shall facilitate access for indigenous children who live outside of their communities to learning in their own languages and cultures.


4.
The States shall take measures to guarantee for the members of the indigenous peoples education of equal quality as for the general population at all levels.  The States shall adopt effective measures to provide adequate resources for these purposes.]

Article XV.
Indigenous spirituality 

1.
Indigenous peoples have the right to [their freedom of spirituality] their spirituality and beliefs, and, by virtue of that right, to practice, develop, transmit, and teach their traditions, customs, and ceremonies, and to carry them out in public and in private, individually and collectively. 

2.
[The States shall take the necessary measures to prohibit efforts to convert or impose beliefs on the indigenous peoples or their members without their free and informed consent.]


3.
[The States shall adopt the necessary measures, in consultation with the indigenous peoples, to preserve, respect, and protect their sacred sites and objects, including their burial grounds, human remains, and relics.]


4.
[The States and their institutions shall guarantee that society as a whole respect the integrity of indigenous symbols, practices, sacred ceremonies, expressions, and spiritual protocols.]

Article XVI.
Indigenous family


1.
The family is a natural and fundamental group unit of society.  Indigenous peoples have the right to preserve, maintain and promote their own family systems.  [The States shall recognize and protect the various indigenous forms of family, in particular the extended family, as well as the forms of matrimonial union, filiation, and family name.  These indigenous forms of organization shall be respected by public and private institutions.  In all cases, the criteria of gender and generational equity shall be recognized and respected].

2.
In determining the best interest of the child in matters related to the adoption of indigenous children, severance of family ties, and other similar circumstances, the courts and other relevant institutions shall take into account, primarily, the [any applicable] indigenous law of the concerned peoples and shall consider their points of view, rights, and interests, including the positions of individuals, the family, and the community.  The indigenous institutions, and indigenous courts where they exist, shall [may] have jurisdiction in determining the custody and other related matters concerning indigenous children.

Article XVII.
Health

[1.
Indigenous peoples have the right to the exercise and legal recognition of their traditional indigenous medicine, pharmacopoeia, health practices and promotion, including those aimed at prevention and rehabilitation, as well as the right to use, maintain, develop, and administer their own health services; all in accordance with internationally recognized standards.]

[2.
Indigenous peoples have the right to the use and protection of the plants, animal, and minerals for medicinal use in their ancestral lands and territories, as necessary for the practice of indigenous medicine.]

3.
The States shall take measures to prevent and prohibit indigenous peoples and individuals from being subject to research programs, biological or medical [or other medical procedures] experimentation, as well as sterilization without their prior, free, and informed consent.  [Likewise, indigenous peoples have the right to access to their data, medical records, and documentation of research conducted by individuals and public and private {national( institutions.]

4.
Indigenous peoples have the right to use, without any discrimination whatsoever, all the health and medical care institutions and services accessible to the general population.  The States, in coordination with indigenous peoples, shall promote [establish] an intercultural [system] approach in the medical and health services provided [in facilities that serve] to indigenous persons, including the formation of indigenous technical and professional health care personnel.

[5.
The States shall provide the necessary means for the indigenous peoples to improve the health conditions in their communities insofar as they fall short of the standards accepted for the general population.]
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