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THE  STATUS OF PERMANENT OBSERVER
(Working document prepared by the Secretariat for Legal Affairs)

I. PURPOSE OF THE CONSULTATION
1. On March 12, 2004, the Ambassador of the People’s Republic of China to the United States Government referred to the OAS Secretary General the request from his government that the People’s Republic of China be granted the status of Permanent Observer to the OAS. The Secretary General submitted  the note to the Permanent Council for consideration, in accordance with the provisions in effect, which we shall spell out below (CP/doc.3860/04 of April 1, 2004).Upon receiving this request, the Permanent Council referred it to its Committee on Juridical and Political Affairs.
2. On April 27, 2004, the Representative in charge of the Office for Economic and Cultural Representation of Taipei in the United States transmitted the request from its officials that the Republic of China (Taiwan) (CP/doc.3887/04 of May 10, 2004) be granted the status of Permanent Observer.  This note was also referred to the Permanent Council by the General Secretariat.
3. Both notes request the admission of a state as Permanent Observer to the Organization, and not of any other entity of a different nature.  In both cases, however, whether one or the other is called the People’s Republic of China or Republic of China (Taiwan), at issue is one and the same state with a single territory.   We are therefore not dealing with two requests from two governments of two different states, but rather two different authorities requesting that the status of Permanent Observer be granted to one and the same state.  Should  the status of Permanent Observer be granted to the state of China, what must be decided is  which of the two applicants will represent it, since only one government, and one alone, can represent a state.
II. PROCEDURAL ASPECTS
1. At its first regular session, the General Assembly of the OAS resolved to establish the status of Permanent Observer and entrusted the Permanent Council to implement the provisions thereto (AG/RES.50 (I-O/71). In successive resolutions, the Permanent Council has regulated this mandate. The provision currently in force is Permanent Council resolution CP/RES.407 (573/84) of June 27, 1984, entitled “Revised Procedures for Granting the Status of Permanent Observer”.
2. In accordance with the provisions of that resolution, the procedure is as follows:

a. the request is sent to the General Secretariat which forwards the request to the Permanent Council.
b. the Permanent Council decides upon the request.

c. before deciding on the matter and “unless the Permanent Council decides otherwise, the request shall be referred to the Committee on Juridical and Political Affairs, for it to study it and report to the Council”.  The Permanent Council can then refer the request to the Committee on Juridical and Political Affairs so that it may in turn report to it before a decision is made.  This is what has happened in most of the cases that have been submitted to it.  Or, it can opt for an alternative, for example, it can decide without a preliminary report from the aforementioned Committee, as it has done in another case.
III. THE CASE  IN QUESTION:  POSSIBLE SOLUTIONS

1. The question of the representation of the Chinese state, as it has evolved historically throughout the second half of the XXth century is well known, i. e. which is its government and the issues of recognition by other states.  To summarize, two authorities – one established in Taiwan and the other on the mainland with its site in Beijing – have claimed to be the legitimate government of the same state.  It is not an issue of different states, but of different authorities claiming to be the sole government of  one state.

2. In 1971, this matter was resolved in the United Nations.  As is well known, until 1971, the Chinese state was represented by the Taiwan authorities.  On October 25, 1971, in resolution 2758 (XXVI), the General Assembly decided to alter this situation and recognize the representatives of the People’s Republic of China “as the only legitimate representatives of China to the United Nations ... and in all the organizations related to it
.” Since that time, the authorities of the People’s Republic of China have been the ones to represent the Chinese state in all United Nations bodies and especially, of course, in that State’s permanent position on the Security Council.  The same situation applied to  all other international organizations of the United Nations system
/.

3. The aforementioned General Assembly resolution is accepted and respected by all United Nations member states in their actions in that world body, and the obligations implied under that resolution are acknowledged. The decisions of the Security Council in which the Beijing authorities vote on behalf of the Chinese state are valid, legitimate, and as appropriate, binding, on all United Nations member states, whatever bilateral relations those states may maintain with the said authorities.
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There is a wide range of alternatives among United Nations member states, which include all OAS member states, in their bilateral relations with the authorities of the Chinese state:  those that recognize the Beijing authorities as the government of that state; others that recognize as its government the Taiwan authorities; and there may be cases of states that do not maintain relations with either of the two authorities.  However, as we shall indicate in the paragraph below, these different situations do not affect and are not affected by the participation of member states in the international organizations.  Even those governments that do not have diplomatic relations with the Beijing authorities but that have relations with Taiwan, recognized as valid the participation of the Beijing authorities as the representatives of China in their dealings within the United Nations, so that on the bilateral level, recognition of Taiwan as the government of the Chinese state can be maintained, whereas in the international organizations dealing with the government of  Beijing as the government of the Chinese state, does not  imply recognition of that government.  This is not a hypothetical matter:  it is a daily issue for those states that maintain diplomatic relations with Taiwan and that are United Nations member states, as is the case  of all OAS members.

5. Finally, it should be recalled that the aforementioned 1971 resolution of the United Nations General Assembly, which recognizes that the representatives of the Government of the People’s Republic of China are the only legitimate representatives of China  to the United Nations and  to “all the organizations related to it”.  In accordance with Article 1 of the OAS Charter,  “[w]ithin the United Nations, the Organization of American States is a regional agency”, which undoubtedly implies a type of relationship between both organizations,  Whatever the position might be as to the value of the United Nations General Assembly resolutions in relation to third parties, there is no doubt that, at the very least, those resolutions that have been followed by the other international organizations related to its system in terms of their unanimous application must be taken into account by the Permanent Council of the OAS  when it is to make a decision on the requests presented where the acceptance of one request involves the exclusion of the other. 
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�. Thus, for example, the official document of the “ILO country and area designations and rules for their use”, which may be consulted at the ILO Web site: � HYPERLINK "http://www.ilo.org" ��www.ilo.org�, which indicates that the People’s Republic of China is an ILO member, and the section “Exceptional Cases” in the list of territorial designations indicates that “Taiwan should not be treated as a country, since its status is that of a province of the People’s Republic of China.  If in exceptional cases it has to be mentioned in an ILO publication or document,  it should be referred to as Taiwan, China “
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