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TESTIMONY OF MS. GAY MCDOUGALL, 
EXECUTIVE DIRECTOR OF GLOBAL RIGHTS - PARTNERS FOR JUSTICE

Good afternoon.  Before we begin, I would like to express my thanks to Ambassador Alberto Borea and the Committee on Juridical and Political Affairs for the opportunity to appear before you today.  It is a pleasure and an honor to be here.  I would also like to thank Felipe Gonzáles, Jorge Contesse and the Justice Studies Center of the Americas for their report. 

That report, borne out of the General Assembly’s request in Resolution 1930 (2003) has furthered the discussion on the need for an Inter-American Convention against Racial Discrimination.  I would like to offer my own views on why the time has come for such a convention.  
In addressing the subject of racial discrimination in the Americas, I will draw on my experience as Executive Director of Global Rights, formerly known as the International Human Rights Law Group.  Global Rights is a human rights advocacy group that partners with activists around the world to push for the creation of just societies.  Each of our program areas, whether regional or thematic in focus, prioritizes the fight against racial discrimination.  Just last year, Global Rights co-hosted a conference with Penal Reform International in Geneva on issues of racial discrimination in the criminal justice system.  I believe that many of the findings of that conference are relevant to our meeting today and I will turn to those in a moment.  
I will also rely on my experience as an independent expert on the Committee on the Elimination of All Forms of Racial Discrimination (CERD), the United Nations treaty body that oversees the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), a post I was elected to in 1998.  During my four years on CERD, we found that in practically every country with economically or socially disadvantaged groups, members of these groups tended to be disproportionately represented in the criminal justice system, something I will discuss in more detail later.
***

An Inter-American Convention against Racial Discrimination is needed to combat the racial inequalities that are prevalent throughout our region.  Across the Americas, marginalized groups, including African descendants, indigenous people, and others are under-represented in government. They face discrimination in education, in employment, and in wealth.  They often have limited access to health care, and to an adequate standard of living.  As we have already heard here today, they also suffer severe discrimination in the administration of justice. 
We must change this.  Our determination to do so should be enshrined in a treaty that reflects the collective commitment of the States of the Americas to racial equality.  I am speaking here of an Inter-American Convention against Racial Discrimination.  
The idea of an Inter-American Convention against Racial Discrimination is one for which our governments have already acknowledged a need.  The Plan of Action adopted at the Regional Conference of the Americas in preparation for the World Conference against Racism, held in Santiago, Chile, “call[ed] upon States to prepare, in the context of the Organization of American States, an Inter-American Convention against Racism, Racial Discrimination, Xenophobia and Related Intolerance to widen the scope of existing international instruments, by including provisions on the new manifestations of racism, racial discrimination, xenophobia and related intolerance.”  It is time that we do this.

The Brazilian government first introduced the idea of such a convention to the OAS in 2000.  That same year, the General Assembly entrusted the Permanent Council to study the need for a convention.  Since then, the General Assembly has requested and received studies assessing the convention’s potential viability, and other states have responded favorably to the idea.  

In 2002, Global Rights presented a legal assessment to this Committee on the importance of adopting an Inter-American Convention against Racial Discrimination.  This year, with our partners from Brazil, Colombia and Uruguay, we requested that the Inter-American Commission on Human Rights create a position of Special Rapporteur for African descendants in the Americas.  Thanks to the Brazilian government’s decision to financially support such a post, the position’s mandate will soon be defined.  This is an important step towards the adoption of a regional convention against racial discrimination.

Both past and current conditions make a regional convention an important and appropriate response to our shared history of colonization, conquest, and slavery.  Throughout the region, democracies emerging from long periods of dictatorship and civil war have failed to include marginalized groups adequately.  At the same time, regional integration and globalization have increased trade and communication between countries, making every level of social organization more international.  Discriminatory ideas, attitudes, and practices, which know no geographic boundaries, now circulate more quickly than ever before.  
An Inter-American Convention against Racial Discrimination could help tailor international norms that outlaw racial discrimination to our region.  The Universal Declaration of Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR), the International Covenant on Economic, Social, and Cultural Rights (ICESCR), and the Convention on the Elimination of All Forms of Racial Discrimination (ICERD) all explicitly outlaw discrimination.  In addition, ICERD, whose major follow-up mechanisms are reporting/monitoring structures and complaint mechanisms, and its oversight body, the Committee on the Elimination of All Forms of Racial Discrimination (CERD), have greatly advanced efforts against racial discrimination and have set forth countless recommendations and concluding observations of unquestionable importance.  

However, circumstances have changed significantly since the 1960s when ICERD was drafted, and ICERD’s standards, which were deliberately written in broad language so they could be applied worldwide, could now be usefully particularized to address modern-day realities in the Americas.  This would also be valuable because two countries in the Americas are not currently parties to ICERD
/ and only seven of the 35 countries in the Americas have recognized CERD’s jurisdiction to hear individual complaints under ICERD’s Article 14.
/  

The establishment of an Inter-American convention would follow the OAS’s practice of reiterating international human rights norms and expanding upon them to address dynamics particular to American states.  For example, the American Convention on Human Rights draws from the ICCPR.  The Convention of Belém do Pará touches upon many of the themes articulated in the Convention on the Elimination of All Forms of Discrimination against Women.  The Protocol of San Salvador excerpts many of the provisions in the ICESCR word-for-word, and notes that the reiteration of norms allows rights to be “reaffirmed, developed, perfected, and protected” in the American context.  This concept of applying international norms in the regional context was promoted by the World Conference on Human Rights, which recognized in the 1993 Vienna Declaration that “[r]egional arrangements play a fundamental role in promoting and protecting human rights” and that these arrangements serve to “reinforce universal human rights standards, as contained in international human rights instruments.”  

Moreover, the OAS has already demonstrated a strong political commitment to eradicating racial discrimination.  The OAS Charter, the American Declaration on the Rights and Duties of Man, the American Convention on Human Rights, and the Protocol of San Salvador contain non-discrimination provisions, and each lists race as an impermissible ground for discrimination.  But for the most part, these provisions are part of larger clauses addressing distinctions on the basis of race, nationality, creed, sex, economic status, and social condition, among other factors.  Race is not the specific focus of these provisions, and they do not address racial discrimination in any detail.  
The 1994 Resolution on Non-Discrimination and Tolerance, however, did specifically condemn racial and religious discrimination, xenophobia, and intolerance and encouraged Member States to strengthen policies and programs to address these problems.  The General Assembly’s 2001 Inter-American Democratic Charter affirmed that to promote democracy, discrimination must be eradicated, including “all forms of discrimination, especially gender, ethnic, and race discrimination, as well as diverse forms of intolerance.”  It called for “the promotion of the human rights of Indigenous Peoples and migrants, and respect for ethnic, cultural, and religious diversity in the Americas.”  

Still, these measures are not enough.  They do not have the force of law and their practical impact has been limited.  As you know, the Inter-American System for the Protection of Human Rights’ initial focus was to combat the widespread violations of human rights characteristic of periods of military dictatorship and civil war.  In recent years, the system has incorporated many other types of violations into its work.  The Inter-American Commission on Human Rights has begun to address racial discrimination in some country reports and has shown greater sensitivity to race-related violations of human rights.  But race has remained a relatively peripheral concern, both at the Commission and within the Inter-American system as a whole.  

At the same time, the jurisprudence on racial discrimination within the Inter-American system has remained underdeveloped.  Very few cases on racial discrimination have come before the Inter-American Commission on Human Rights.  One by-product of this limited history of petitions to the Commission is that marginalized groups do not see the Inter-American system as an effective forum for challenging or redressing discriminatory practices in the Americas.  

There is also no institution within the Inter-American system that is charged specifically with addressing human rights concerns related to racial discrimination.  A regional convention could help establish such an institution, and this could have a substantial impact on combating racial discrimination in the Americas.  This institution could perform monitoring and research functions, publish studies on racial discrimination, offer technical assistance, promote awareness of problems of racial discrimination, and serve as a resource for individuals whose rights are violated.  It would also provide a stronger basis from which victims of racial discrimination could challenge discriminatory practices.  

The adoption of a regional convention could also lead to national laws being reviewed and revised so that they conform to the convention’s standards.  A number of countries in the Americas have made strides in developing anti-discrimination laws, but most remain a long way from adequately addressing the complex nature of how racial discrimination is woven into the fabric of society.  National legislation also frequently lacks implementing policies and effective enforcement mechanisms.  For groups whose access to the justice system is already compromised, these laws often have little practical impact.  A regional convention would prompt states to adopt or integrate regional norms into national laws, thus strengthening the human rights protection provided by individual countries’ internal legal systems.
An Inter-American Convention against Racial Discrimination would be particularly helpful in ensuring that states begin to collect data on their population, disaggregated by race and gender, in order to measure and monitor the inequality gap and the effectiveness of various programs.  Without this data it is difficult to prove many allegations of discrimination or to measure successes.  But with this data, relevant patterns and practices may be seen.  Few Member States in the Americas currently do this adequately.  

Many international monitoring bodies, including CERD, have repeatedly noted the importance of collecting data and analyzing it by race or ethnicity.  In its General Guidelines Regarding the Form and Contents of Reports to be Submitted by States Parties, CERD noted that “if progress in eliminating discrimination based on race, color, descent, national and ethnic origin is to be monitored, some indication is needed of the number of persons who could be treated less favorably on the basis of these characteristics.”

Our own governments have already noted the importance of gathering such data.  The Regional Conference of the Americas Plan of Action “urge[ed] States to compile and publish statistical data disaggregated by race in ethnicity in the areas of health, the criminal justice system, housing, education and employment to facilitate review of whether policies or programs have a disparate impact on these groups and to support the development of specific policies or programs to remedy this impact.”  Our governments made a similar recommendation at Durban as well.  An Inter-American Convention against Racial Discrimination would show true commitment to implementing these goals.

An Inter-American Convention against Racial Discrimination could also help reduce racial discrimination in the administration of justice more specifically.  Such discrimination exists at all levels of the criminal justice system, from racial profiling, to race bias in prosecutions and sentencing, to abusive police behavior against certain sectors of the population, to certain groups’ lack of access to justice.  
As I noted earlier, Global Rights co-hosted a conference last year with Penal Reform International on issues of racial bias in criminal justice systems worldwide.  Conference participants found that, “The assumption that certain minorities are more likely to engage in criminal activity is used to justify stopping, searching and generally targeting those groups,” a practice referred to as racial profiling.  They concluded that, “Though decisions in prosecutions and sentencing may appear to be objective and race neutral, racism is so deeply embedded within the criminal justice system that discrimination occurs even absent any conscious racist intent.”  They also found that, “Because some racial groups are thought to be more prone to criminal behavior and are generally discriminated against, abusive behavior by the police is tolerated to a greater extent than it would be against other groups.”  Finally, the participants made clear, “Racial and ethnic minority victims of police misconduct may be dissuaded from pressing charges because they fear retaliation, they are not aware of their rights, or they do not have adequate legal assistance.”  

Our governments have already recognized the need to combat these inequalities.  The Regional Conference of the Americas’ Plan of Action, for example, “urge[ed] States to work with law enforcement agencies in designing, implementing and enforcing effective programs to prevent, detect, and ensure accountability for incidents of police misconduct motivated by race or ethnic origin, to prosecute such police misconduct and to eliminate ‘racial profiling’ by law enforcement officials.”  It “urge[ed] State to promote investigations to establish the existence of possible links between the prosecution of unlawful acts and penal sanctions and racism, racial discrimination, xenophobia and related intolerance so as to have evidence for taking necessary steps for their eradication.”  At Durban, our governments “urge[ed] States to establish regular monitoring of acts of racism, racial discrimination, xenophobia and related intolerance in the public and private sectors, including those committed by law enforcement officials” and said that “persons who are victims of racial discrimination should be accorded legal assistance and aid in complaint proceedings, where applicable free of charge, and, where necessary, should be provided with the help of competent interpreters in such complaint proceedings or in any civil or criminal cases arising therefrom or connected thereto.”  An Inter-American Convention would be an important tool for making these commitments a reality.  

In closing, an Inter-American Convention against Racial Discrimination would make a statement about the region’s rejection of our common history of slavery and conquest and would send a message to African descendants—of whom there are an estimated 189 million in the Americas
—indigenous peoples, ethnic minorities, migrants and refugees, among others, that their rights are worthy of protection before regional institutions.  It would compliment existing international, regional and national norms and institutions.  And it would help remedy the fact that racial and ethnic groups that are regularly discriminated against tend to lack faith in the justice system and thus do not seek justice before the institutions that are supposed to guarantee their protection.  
An Inter-American Convention against Racial Discrimination is the logical next step toward more effective protection against racial discrimination in our region.
Thank you.
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�.	The Secretariat received this document in both languages, English and Spanish from the “Global Rights -  Partners for Justice” organization, in accordance with the guidelines established for the civil society participation in OAS activities





�.	These two countries are Dominica and Saint Kitts and Nevis.


�.	These seven countries are Brazil, Chile, Costa Rica, Mexico, Peru, Uruguay, and Venezuela.  


�.	CERD/C/70/Rev.4 (1999).


�.	There are an estimated 150 million people of African descent in Latin American and the Caribbean.  See United Nations Press Release at: � HYPERLINK "http://www.unhchr.ch/huricane/huricane.nsf/0/77CB8B581CD0E1F541256ABE002FD897?opendocument" ��http://www.unhchr.ch/huricane/huricane.nsf/0/77CB8B581CD0E1F541256ABE002FD897?opendocument�. An estimated 38.3 million people in the United States identify themselves as African American.  See U.S. Census Bureau Press Release at: � HYPERLINK "http://www.census.gov/Press-Release/www/2003/cb03-100.html" ��http://www.census.gov/Press-Release/www/2003/cb03-100.html�.  There were approximately 500,000 blacks in Canada in 1997.  See McGill News Alumni Quarterly, winter 1997 at: � HYPERLINK "http://ww2.mcgill.ca/alumni/news/w97/black.htm" ��http://ww2.mcgill.ca/alumni/news/w97/black.htm�.  
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