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ESTABLishment of the AGENDA for the seventh Inter-American Specialized Conference on Private International Law (CIDIP-VII)

(Advance report of the Chair of the CAJP on the dialogue among member states)

I.  Background
The topic of the Inter-American Specialized Conferences on Private International Law and the establishment of the agenda for the next CIDIP was considered by the CAJP during the first CAJP meeting of this year.  On that date, we set up today’s meeting in order to gauge our progress in reaching a consensus on the topics proposed for the Conference.

To facilitate negotiations among states who offered proposals for the agenda, the Chair has been conducting informal consultations with representatives of states that have proposed topics formally, so as to facilitate agreement on the topics of greatest importance for the next CIDIP.

These informal consultations have been coordinated, at the request of the Chair, by Alternate Representative Ricardo Silva-Santisteban, whom I would ask to give a brief presentation on their outcome for the information of all delegations.

II.  Informal consultations
As you know, the delegations of Peru, El Salvador, Brazil, Mexico, Canada, Uruguay, the United States, and Chile (eight states in all) formally proposed topics for the upcoming CIDIP, in keeping with the General Assembly mandate.
Bearing in mind that the list of topics circulated by the Secretariat with document CP/CAJP-2149/04 of April 15, 2004, was too broad, owing to the number of topics submitted, preliminary consultations were necessary to determine which of them could realistically be considered for the agenda of such a conference.
Therefore, the Chair of the CAJP undertook informal consultations, first with countries who had formally presented specific topics, and later with the rest of the delegations, on the basis of a more limited, substantive agenda, designed according to basic selection criteria, such as formal expressions of support or the presentation of written comments and contributions.

The states informally consulted went forward with a consensus which was not intended to curtail any decisions to be taken by this Committee but which established a number of general criteria for a short list of the topics originally proposed, now described below:

1. The agenda should be geographically balanced and consist of topics of economic and social importance to the Hemisphere;

2. Preferably choose two topics, to optimize the use of time and resources;
3. The topics selected should be ones that can yield concrete results in the form of an inter-American legal instrument or model regulations;

4. Topics that are coordinated with the efforts of other international organizations working to codify international law, so as not to duplicate effort; and
5. Topics on which supporting documents have been presented; these are important for their consideration both by the capitals and within the CAJP.

On the basis of these criteria, and thanks to the efforts, cooperation, and flexibility of the delegations, the preliminary consultations yielded a provisional short list of four topics for CIDIP VII: (1) Consumer protection; (2) Electronic commerce; (3) International jurisdiction; and (4) Extracontractual liability.

III.  Possible topics for CIDIP-VII

1.
Consumer protection:  The topic of consumer protection was proposed for the agenda of CIDIP-VII, with certain general variations, by the delegations of Brazil, Mexico, Canada, and Uruguay.  In the informal discussions, and in the presentation of supporting documents, it was agreed that the most feasible and effective way of addressing the topic of consumer protection in the CIDIP framework would be to include the topics of jurisdiction and applicable law within an inter-American convention and, at the same time, to include in an inter-American model law the question of monetary compensation for consumers economically harmed in international transactions.
As part of this effort, the delegation of Brazil has put forth a Draft Inter-American Convention on Private International Law Pertaining to Certain Contracts and Consumer Relations.

For its part, the delegation of the United States of America submitted a proposal for a Model Inter-American Law on Monetary Compensation Applicable to Consumer Transactions.

Rather than our having to choose between these two possible instruments in the CIDIP context, it is believed that they could complement one another and thus cover the entire spectrum of possible scenarios in which the consumer might be harmed in international transactions.
On the topic of consumer protection, there is the possibility of including, as an additional topic, jurisdiction and consumer protection in electronic commerce.  This topic, proposed by the delegation of Canada, involves the drafting of a proposed inter-American instrument on the matter and a proposal to develop a convention or model law on uniform jurisdiction and rules of law applicable to consumer contracts.

2.
Electronic commerce:  The second possible topic for the agenda of CIDIP-VII is electronic commerce, proposed, also with certain variations, by the delegations of Brazil, Mexico, Uruguay, the United States, Chile, and Peru.  In the context of these proposals, and of the conversations conducted, two general subtopics have been proposed under this heading.
The first is investment securities, proposed by the United States delegation.  The U.S. submitted a document on the economic importance of the issue, in addition to comments on existing regulations in various member states; these could provide the basis for an inter-American instrument.  The delegations of Chile and Peru have endorsed this topic in writing; the delegation of Canada has expressed concern that the drafting of such an instrument might duplicate efforts in other forums.
The second subtopic is electronic registries, proposed by the delegation of the United States.  Informal consultations have elicited favorable comments, and even an offer by Mexico to provide a substantive proposal, as an important aspect of the follow-up to the Model Inter-American Law on Secured Transactions, approved at CIDIP VI (February 2002).

3.
International jurisdiction:  The third possible topic for the agenda of CIDIP-VII is international jurisdiction, proposed by the delegation of Uruguay, which also presented a document explaining the importance of drafting a convention on direct jurisdiction in the inter-American context.

4.
Extracontractual civil liability:  The final potential agenda item is extracontractual civil liability, also proposed by Uruguay.  This topic was taken up at CIDIP VI, specifically in connection with cross-boundary pollution.  The topic would be addressed in a more comprehensive manner if placed on the agenda for the upcoming CIDIP.

IV.  Possible topics for future CIDIPs
Following the agreements mentioned, and taking into account the same criteria, it was agreed to choose the following formally proposed topics for possible consideration at future CIDIPs:

1. Migratory flows of persons: proposed by Brazil and Mexico.

2. Multimodal transport: proposed by Peru.

3. Protection of minors: proposed by Mexico.

4. Cross-border commercial insolvency: Proposed by Brazil.

5. Standardization of university degrees and free exercise of a profession: Proposed by El Salvador.

V.  Conclusion
In short, of the topics originally proposed by the delegations, four have been placed on a short list of possible topics for the next CIDIP.  These are:  Consumer protection; Electronic commerce; International jurisdiction; and Extracontractual liability. 

With respect to consumer protection, there are three possible instruments:  an Inter-American Convention on Consumer Protection, a Model Inter-American Law on Monetary Compensation for the Consumer, and an Inter-American Instrument on Uniform Jurisdiction and Rules of Law Applicable to Consumer Contracts.
In the case of electronic commerce, there are two possible instruments:  an Inter-American Instrument on Investment Securities and an Inter-American Instrument on Electronic Registries.

Finally, a decision has yet to be reached on a venue for the conference; it will be held at OAS headquarters in Washington unless a formal offer is received from a member state.  The fourth quarter of 2005 has been considered as a probable and realistic timeframe.

With this, Mr. Committee Chair, I conclude my report on the first phase of consultations, the outcome of which is now placed before the delegations for their consideration, so that they may proceed to consult with their capitals and make possible, in the shortest possible term, a consensus on the agenda for CIDIP VII.  Special thanks are due to the delegations consulted in this first phase for their cooperation and understanding, and for their proposals and written comments.  I must also recognize the Office of Inter-American Law and Programs for its efficient, professional work.
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