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The Permanent Mission of the Eastern Republic of Uruguay to the Organization of American States has the honor to address the Chair of the Committee on Juridical and Political Affairs in connection with the preparations for the Seventh Inter-American Specialized Conference on Private International Law (CIDIP-VII), to be held in 2005.


In that regard, the Mission is hereby transmitting, as announced, a document on the bases for an Inter-American Convention on International Jurisdiction.  Also attached hereto is a text on the rationale for addressing the topic of international jurisdiction as a whole.  That text was distributed to the Committee on Juridical and Political Affairs at its meeting of February 17, 2005.

Accordingly, given that this document contains substantive material essential for consideration of the topic, the Mission requests that this note be distributed to the permanent missions of the Organization of American States prior to the formal adoption of the agenda for CIDIP-VII, so that an informed decision may be made regarding the inclusion of this topic.

The Permanent Mission of the Eastern Republic of Uruguay to the Organization of American States reiterates to the Chair of the Committee on Juridical and Political Affairs the assurances of its highest consideration.

Washington, D.C., February 22, 2005

Chair of the 

Committee on Juridical and Political Affairs 

Organization of American States 

Washington, D.C.

cc: Department of Legal Affairs and Services
URUGUAY’S COMMENTS ON THE PROPOSED AGENDA FOR CIDIP-VII

RATIONALE FOR INCLUDING THE TOPIC

“INTERNATIONAL JURISDICTION”

CIDIP has historically yielded its best results when it has addressed problems relating to procedural law. This is logical, because procedural law provides the instrument for accessing the region’s judicial web.

It is for this reason that the various conventions that have been approved have achieved a high level of ratification. Moreover, procedural conventions are the conventions that are more often and increasingly applied with greater uniformity, due to greater experience with such conventions and the existence of specialized agencies—like the Central Authorities—that based on the function they serve are obliged to interpret them uniformly.

It could be stated that the CIDIPs have almost completed building a system around this subject, except with respect to international jurisdiction.

In the early years of CIDIPs, the topic of international jurisdiction was difficult to address, not so much because of the diversity of dispute settlement criteria in the OAS member states but because resolving a dispute using bilateral rules meant abdicating the jurisdiction of a country’s own courts in favor of foreign tribunals with which sufficient contacts did not yet exist. This underlying situation led the countries to put off addressing this topic.

However, this reluctance is not as powerful as it was 30 years ago. The phenomenon of globalization brings all national jurisdictions equally into play; the CIDIPs have had the virtue of creating a procedural system; and the web of relationships among courts in numerous jurisdictions makes them increasingly reliable.

In the past, CIDIP approached this topic timidly and approved a convention on indirect jurisdiction that was not ratified by a sufficient number of countries. This is because it is not technically correct to address the formulation of partial aspects of the topic. International jurisdiction must comprise a true system with logical consistency and must thus be dealt with as a whole.

Comparative law on the region’s conflict systems tells us that the solutions to be suggested should not present insurmountable problems. On the contrary, there is a certain degree of uniformity that should make it easier to reach agreement. Moreover, this is a classical topic of Private International Law that, given the plethora of material available and conceptual as well as terminological uniformity, can be analyzed and discussed via e-mail, saving both costs and time.

CIDIP thus has the historical obligation to complete this procedural system by reaching an agreement on this subject that remains pending without justification.

BASES FOR AN 

INTER-AMERICAN CONVENTION ON INTERNATIONAL JURISDICTION
PREFACE

CHAPTER I

PURPOSE OF THE CONVENTION

Article 1

PURPOSE

1.
The purpose of this Convention is to define the international jurisdiction of the States Parties whose judges or courts are internationally competent to hear proceedings in accordance with the provisions that follow.

2.
Consequently, the procedural requirement of international jurisdiction shall be considered fulfilled when the jurisdictional body of a State Party assumes jurisdiction according to the stipulations of this Convention. 

Paragraph 2; 1994 Buenos Aires Protocol on International Jurisdiction in Contractual Matters (Mercosur)

CHAPTER II

SCOPE

Article 2

Scope of Application
This Convention shall apply to international jurisdiction in cases arising from international legal relationships involving natural or legal persons in civil or commercial matters, regardless of the nature of the jurisdictional body hearing the matter.
Context of Mercosur protocol on contractual jurisdiction and 1968 Brussels Convention.

Article 3

Exclusion

Regulation of jurisdiction is excluded as a requirement for recognition and execution of arbitration judgments and decisions.

CHAPTER III

GENERAL PRINCIPLES

Article 4

Lis Pendens -- Related Actions

1.
Whenever proceedings are filed with the same purpose and cause of action between the same parties before judges or courts of different States Parties, the judge or court second seized shall suspend the proceeding ex officio until the court first seized declares itself competent. When the judge or court first seized declares itself competent, the judge or court second seized shall withdraw in favor of the former.

2.
If related actions are brought before judges or courts of different States Parties and are pending in a first instance proceeding, the judge or court second seized may suspend the proceedings.

3.
This court may also withdraw, at the request of one of the parties, provided that its law allows the consolidation of related actions and the court first seized has jurisdiction to hear both actions.

4.
For purposes of this article, actions shall be deemed to be related based on a connection that is so close that it would be appropriate to hear and rule on them at the same time in order to avoid decisions that could be contradictory if the matters were heard separately.

5.
When the courts of various Contracting States hearing proceedings on the same matter declare themselves exclusively competent, the withdrawal shall be in favor of the court first seized.

Brussels 1968
/
Article 5

Provisional, Protective or Emergency Measures

1.
Provisional or protective measures provided for by the law of a State Party may be sought from the judicial authorities of that State, even if under this Convention the judges or courts of another State Party have jurisdiction to hear the substance of the case.

Brussels 1968

2.
Emergency measures may also be sought or adopted, even if under this Convention the judges or courts of another State Party have jurisdiction to hear the substance of the case.

3.
Adoption of the measures indicated in paragraphs 1 and 2 of this article does not imply prejudgment regarding the determination of international jurisdiction.

Brussels 1968
Article 6

Exclusive Jurisdiction

The following courts shall have exclusive jurisdiction (regardless of domicile):

1. a.
the judges or courts of the State Party where the property is located with respect to immovable property rights and tenancies of immovable properties; 

b.
however, in the area of tenancies of immovable properties concluded for private use for a period of no more than six consecutive months, the judges or courts of the State Party where the respondent is domiciled are equally competent, provided the landlord and the tenant are natural persons domiciled in the same State Party; 

2.
with respect to validity, nullity or dissolution of corporations and legal persons having their domicile in a State Party or on issues arising from the decisions of their bodies, the judges or courts of said State; 

3.
with respect to the validity of entries in public registries, the courts of the State Party where the registry records are located; 

4.
with respect to the registration or validity of patents, trademarks, designs, drawing and models, and other similar rights subject to deposit or registry, the judges or courts of the State Party in which the deposit or registry was sought, effected or deemed effective under the provisions of an international convention; 

5.
with respect to the enforcement of judicial decisions, the courts of the State Party where the decision is enforced.

Brussels 1968, Lugano 1988

CHAPTER IV

GENERAL SOLUTIONS

Article 7

General Criteria

1.
The judges or courts of the State whose law governs the legal instrument that is the subject of the case shall have jurisdiction to hear the matter in cases arising from international legal relationships.

2.
These proceedings may also be filed before the judges of the respondent’s domicile.

3.
Notwithstanding the provisions of Article XX (contracts), jurisdiction may be extended in the area of proceedings relating to personal property rights. In this case, the respondent must voluntarily accept it after the proceeding is filed, which must be unequivocally.

Context, 1940 Montevideo International Civil Law Treaty and the appendix to the Uruguayan Civil Code.

CHAPTER V

SPECIAL JURISDICTION

Article 8

Real and Mixed Actions.

1.
The judges or courts of the location where the item that is the subject of a real or mixed action is located shall have jurisdiction to hear these actions.

2.
If these actions include items located in different locations, the judges or courts of the place where each of them is located shall have jurisdiction.  

1940 Montevideo International Civil Law Treaty
Article 9

Marriage, Divorce and Relations between Spouses.

1.
The judges or courts of the marital domicile shall have jurisdiction to hear cases on nullity of marriage, divorce, dissolution and other matters concerning relations between spouses, except as provided in paragraph 2 of this article.

2.
The judges or courts of the State where the assets are located shall have jurisdiction to hear questions arising between spouses on transfer or other actions affecting marital assets in strictly property-related areas.

1940 Montevideo International Civil Law Treaty
Article 10

Declaration of Absence

The judges or courts of the State in which the alleged absent party had their most recent domicile shall have jurisdiction to hear matters relating to a declaration of absence.

1940 Montevideo International Civil Law Treaty
Article 11

Custody and Guardianship (Rendering of Accounts).

The judges or courts of the place where a custodian or guardian was appointed shall have jurisdiction to hear the rendering of accounts proceeding.

1940 Montevideo International Civil Law Treaty
Article 12

Obligation to Provide Support

1.
At the option of the creditor, jurisdiction to hear claims for support shall lie with the Judge or court or, as applicable, another competent authority of the State 
a.
in which the creditor is domiciled or has his or her habitual residence; 

b.
in which the debtor is domiciled or has his or her habitual residence, or 

c.
with which the debtor has connections such as ownership of assets, receiving of income, or obtaining of economic benefits. 

2.
The judicial authorities or other agencies of other States shall also be considered competent provided that the respondent appeared in the case without opposing the jurisdiction. 

3.
Any of the authorities indicated in this article shall have jurisdiction to hear proceedings for increased support.

4.
Authorities that have heard proceedings awarding support shall have jurisdiction to hear proceedings to cease and reduce support. 

CIDIP-IV

Article 13

Inheritance
The judges or courts of the last domicile of the deceased shall have jurisdiction to hear cases arising from inheritance due to death. 

Article 14

Contracts

1.
In disputes arising from international contracts in civil or commercial matters, the judges or courts of the State Party to whose jurisdiction the contracting parties have agreed in writing to submit shall have jurisdiction, provided that the agreement was not obtained abusively. 

2.
The jurisdiction of arbitration courts may be the subject of agreement. 

3.
The agreement to select a jurisdiction may occur at the time the contract is concluded, while the contract is in effect, or once the dispute arises. 

4.
The validity and effects of the agreement to select a forum shall be governed by the law of the State Party that would have jurisdiction had there been no agreement as to forum. In any case, the law more favorable to the validity of the agreement shall be applied. 

5.
Whether or not the jurisdiction has been selected, it shall be understood to favor the State Party where the proceeding is filed when the respondent accepts it voluntarily, unequivocally and not falsely after the proceeding is filed. 

6.
In the absence of agreement, at the complainant’s choice, the following have jurisdiction: 
a.
the judges or courts of the place of contract performance; 

b.
the judges or courts of the respondent’s domicile; 

c.
the judges or courts of the complainant’s own domicile when he or she demonstrates fulfillment of the service. 

7.
For purposes of the above paragraph, the place of contract performance shall be understood to mean the State Party where the obligation that is the basis for the claim has been or should be satisfied. 

1994 Buenos Aires Protocol on International Jurisdiction in Contractual Matters (Mercosur) and Brussels 1968.

8.
Performance of the claimed obligation shall be understood:
a.
for contracts on proven and individualized things, in the place where they existed at the time the contract was signed;
b.
for contracts on things defined by type, in the place of the debtor’s domicile at the time the contract was signed;
c.
for contracts on provision of services:
i.
When affecting things, the place where they existed at the time the contract was signed;
ii.
When their effectiveness is tied to a special location, that place where the effects are to be produced; 

iii.
Otherwise, the location of the debtor’s domicile at the time the contract was signed.
1994 Buenos Aires Protocol on International Jurisdiction in Contractual Matters (Mercosur)

Article 15

Consumer Relationships

1.
The judges or courts of the State in whose territory the consumer is domiciled shall have jurisdiction to hear claims filed by the consumer that deal with consumer relationships.

2.
The supplier of goods or services may sue the consumer before the judge or court of the consumer’s domicile.

3.
As an exception and at the exclusive wish of the consumer as expressly indicated at the time the claim is filed, the State that has jurisdiction may also be that 

a.
in which the contract was signed;

b.
in which the services are provided or the goods are delivered;

c.
in which the respondent is domiciled.

1996 Santa Maria Protocol on International Jurisdiction over Matters of Consumer Relations (Mercosur)
Article 16

Corporations

1.
The judges of the principal administrative headquarters have jurisdiction to hear disputes arising among partners in their role as such. 

1994 Buenos Aires Protocol on International Jurisdiction in Contractual Matters (Mercosur)

2.
In the case of disputes relating to the operation of branches, agencies or any other establishment, the judges or tribunals where they are located shall have jurisdiction.

Brussels 1968

ALTERNATIVE

2.
In the case of disputes relating to the operation of branches, agencies or any other establishment, the judges or courts of the place they are located shall have jurisdiction, provided that the dispute is directly connected with the activity of that branch, agency or establishment.

Draft Hague Convention, 1999 version
/
Article 17

Bills of Exchange, Promissory Notes, Invoices or Checks

The judges or courts of the State Party in which the obligation should be met or, at the option of the complainant, those of the State party in which the respondent is domiciled, shall have jurisdiction to hear disputes arising in connection with bills of exchange, promissory notes, invoices or checks.

(CIDIP)

Article 18

Transportation Contract
1.
At the election of the complainant, the judges or courts of the State

a.
where the respondent is domiciled;

b.
where the contract was signed, provided that the respondent has an establishment, branch or agency there through which the contract was concluded;

c.
where loading or unloading occurs;

d.
of the place of transit where there is a representative of the carrier, also called porter or transporter, if this is the respondent;

e.
of any other place designated for the purpose in the transportation contract, provided it is a State Party

shall have jurisdiction to hear matters involving contracts for international shipment of cargo.

2.
For purposes of item a) of the preceding paragraph, the respondent’s domicile shall be understood:

a.
In the case of natural persons, as their:

1.
permanent or habitual residence;

2.
secondarily, the principal center of their business; and

3.
in the absence thereof, the place where their simple residence is located.

b.
In the case of legal persons, as the principal administrative headquarters.

If a legal person has branches, establishments, agencies or any other type of representation, it shall be considered to be domiciled in the place where it operates and subject to the jurisdiction of local authorities with respect to the operations it conducts there.  This classification does not impede the complainant’s right to file the proceeding before the courts of the principal administrative headquarters.

2002 Agreement on Jurisdiction in Matters of International Transport of Cargo Contracts among the States Party of Mercosur.

Article 19

Labor Relations

1.
On the subject of the individual labor contract, the judges or courts of the State in which the worker customarily performs his or her work shall have jurisdiction to hear workers’ complaints. If the work is not performed customarily in a single State, the judge or court of the place in which the establishment that hired the worker is or was located shall also have jurisdiction.

Brussels 1968, Lugano 1988, draft Hague Convention, 1999 version

2.
For complaints filed by the employer, the judges or courts of the State of the worker’s habitual residence or of the State in which the worker customarily performs his or her work shall have jurisdiction.

Draft Hague Convention, 1999 version

CHAPTER VI


GENERAL PROVISIONS

Article 20

Uniform Interpretation

1.
In the interpretation of this Convention, regard is to be had to its international character and the need to promote uniformity in its application.

2.
The judges and courts of each State Party, when interpreting and applying the Convention, shall take due account [, to the extent they deem appropriate,] of the case law of the other States Parties.

Draft Hague Convention, 1999 version

Article 21

Communications and Follow-up

1.
The States Parties shall communicate to the OAS Secretariat the decisions or information they consider useful for the purposes of implementing the Convention.

2.
The Permanent Council of the OAS shall call for periodic meetings of a committee to examine the operation of this Convention, which committee may make recommendations it deems appropriate or, if applicable, suggest amendment or revision of the Convention or the drafting of an additional protocol.

Draft Hague Convention, 1999 version

CHAPTER VII

FINAL PROVISIONS

Article 22

This Convention shall be open for signing by the Member States of the Organization of American States. 
Article 23

This Convention is subject to ratification.  The ratification instruments shall be deposited with the General Secretariat of the Organization of American States. 
Article 24

This Convention shall remain open to accession by any other State. The accession instruments shall be deposited with the General Secretariat of the Organization of American States. 
Article 25

Each State may submit reservations to this Convention at the time of signing, ratifying, or acceding to it, provided that the exception relates to one or more specific provisions and do not violate the purpose and intent of the Convention. 
Article 26

The Convention shall take effect 30 days after the second ratification instrument has been deposited. 

For each State that ratifies the Convention or accedes to it after the second ratification instrument has been deposited, the Convention shall take effect 30 days after the date on which said State deposits its ratification or accession instrument. 
Article 27

States Parties that have two or more territorial units in which different legal systems govern with respect to the issues covered by this Convention may declare upon signing, ratifying or acceding to the Convention that it shall apply to all its territorial units or only to one or more of them.
Such declarations may be modified through subsequent declarations that expressly specify the territorial unit or units to which this Convention shall apply. Such subsequent declarations shall be transmitted to the General Secretariat of the Organization of American States and shall have effect 30 days after they are received.
Article 28

This Convention shall govern indefinitely, but any of the States Parties may renounce it. The renunciation instrument shall be deposited with the General Secretariat of the Organization of American States. When one year has elapsed from the date the renunciation instrument was deposited, the Convention shall cease to have effect for the renouncing State, and shall remain in effect for the remaining States Parties.
Article 29

The original instrument of this Convention, whose Spanish, French, English and Portuguese texts are equally authentic, shall be deposited with the General Secretariat of the Organization of American States, which shall send an authentic copy thereof to the United Nations Secretariat for registration and publication in accordance with Article 102 of its Charter. The General Secretariat of the Organization of American States shall notify the member states of that organization and the States that have acceded to the Convention of the signatures, deposits of ratification, accession and renunciation instruments, as well as any reservations there may be. 

IN WITNESS WHEREOF, the undersigned plenipotentiaries, duly authorized by their respective governments, sign this Convention. 

RENDERED IN THE CITY OF 

� FILENAME  \* MERGEFORMAT �CP13941E08�








�.	Most provisions of Brussels 1968 are repeated in Lugano 1988.


�.	This is the first draft prepared in the Hague context by a special commission. There was no consensus and there were later drafts in 2001 and 2003. Despite this evolution, the first draft is taken as a model, because the latter is quite different from the general approach of the draft being formulated here. In addition, we should remember that this is also a text that governs jurisdiction and the recognition and enforcement of decisions, in the same way as the Brussels and Lugano conventions, and thus the fundamental topic is not the establishment of international jurisdiction but rather such jurisdiction is part of a broader context.





