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PRESENTATION BY MARIA CLARA GALVIS OF THE CENTER FOR JUSTICE AND INTERNATIONAL LAW (CEJIL)
On behalf of the Center for Justice and International Law, (CEJIL) I would like to share some words with you, in order to contribute to the discussion of today’s topic, which is that of the measures which should be adopted by States in cooperation with the ICC and its role in investigating, prosecuting, and sanctioning those responsible for international crimes within the competence of the ICC.
These commentaries and proposals are made from the perspective of civil society, specifically the perspective of an organization that has made use of the instruments and bodies of the Inter-American System of the Protection of Human Rights in order to benefit the victims of serious human rights violations that have occurred and continue to occur in the American continent.

This topic, by our criteria, can be assumed from various perspectives.  For today’s discussion, we have chosen two of these perspectives: 

· The perspective of the measures that can be adopted by individually considered States, in their respective internal legal systems. 

· The perspective of the measures that can be jointly adopted by the States of the OAS as an international organization of regional nature.

1. From the perspective of the measures that can be adopted by the individually considered States, in their respective internal legal systems.

Above all, it is necessary to remember the general obligation of States to cooperate with the ICC.  In fact, according to Article 86 of the ICC, the States shall cooperate fully with the ICC.  

Even though there can effectively exist numerous ways of cooperating with the ICC within the legal systems of each of the States that comprise the OAS, we will refer to four concrete measures that should be taken: 

· Harmonization of the domestic criminal legislation of the States in accordance with the Statute of the International Criminal Court (SICC).

· The creation of a design of procedures that would assure the compliance with the requests for judicial cooperation made by the ICC. 

· Protection of victims and witnesses.

· Dissemination of information regarding the specific work of the ICC.

a. Harmonization of the domestic criminal legislation of the States of the SICC.

It is necessary to harmonize the domestic criminal legislation of the States in accordance with the SICC, in such a way that the penal codes of each country of the OAS establish as an offence in their own criminal legislation those conducts that the SICC has defined as constituting international crime. This is defined by the SICC in articles 6, 7, 8, and 70.4.a. 

The States accepted the obligation to take these measures when they ratified the SICC, the implementation of which should, without a doubt, lead to the development of the responsibilities that the States have entrusted to the ICC.  

Additionally, and as a complementary measure, it is important that the States do not adopt legislation that generates or promotes the impunity of those persons responsible for war crimes, crimes against humanity, or genocide; by means of emergency legislation or as motivated by circumstances derived from internal conflict or any other reason.  This is an international obligation already in place for the States of the OAS as a consequence of their ratification of the American Convention of Human Rights, which is particularly important in creating an effective cooperation with the ICC.
b. The creation of a design of procedures that would assure the compliance with the requests for judicial cooperation made by the ICC.

According to article 88 of the ICC, the States have committed to ensuring that there are procedures available under their national law for all of the forms of cooperation which are specified by the SICC.

In this way, one form of cooperation with the ICC consists of designing, under the national law of each State, procedures of compliance with requests by the Court to provide assistance in relation to investigations or prosecutions.

One should recall that these proceedings should guarantee that the State be able to, in accordance with article 93 of the SICC, 1) identify and find persons, 2) collect evidence, including testimony under oath, and present the evidence, including the expert opinions and reports necessary to the Court, 3) question any person being investigated or prosecuted, 4) serve documents, including judicial documents, 5) facilitate the voluntary appearance of persons as witnesses or experts before the Court, 6) temporarily transfer persons, 7) carry out examinations of places or sites, including the exhumation and examination of grave sites, 8) execute searches and seizures, 9) provide records and documents, 10) protect victims and witnesses and preserve evidence.

This supposes that the States should adapt and prepare their institutions and officials for the fulfillment of the duties mentioned in article 93 of the ICC Statute, implying the training of officials as well as the creation of interior branch offices within the States specifically in charge of providing procedures to these requests for cooperation.  It can also include the requirement to adopt norms or systems to assure they provide the requested assistance that requires cooperation such as that indicated in article 93 of the SICC.

c. Protection of victims and witnesses.

According to article 68 of the SICC, the ICC should protect the security, the physical and psychological well-being, the dignity, and the privacy of victims.

To accomplish this, States, especially those of our continent, can offer their collaboration with the ICC.  Taking into account the conditions of violence and aggression against victims, witnesses, public prosecutors, judges, magistrates, and lawyers; these States have developed systems of integral protection.  This is especially important for victims and witnesses that participate in criminal processes having to do with serious human rights violations. 

Some countries in the region have created interesting legal and institutional developments for the protection of victims and witnesses.  This has been prompted in large part due to the precautionary and provisional measures adopted by the IACHR and the Court, respectively.  The aforementioned measures, together with the will and disposition of some States to fulfill them, have contributed in some countries to the development of systems of real protection of witnesses and victims.  These examples can be of service to the ICC and other States of the region.  

With respect to the psychological well-being of the victims, the NGO’s that have litigated through this system, especially recently, have had positive experiences working with psychologists to emotionally support the victims during hearings of the IACHR and the Court.  These examples can also be brought to the attention of the States and the ICC to assist in their fulfillment of protecting the psychological well-being of the victims and witnesses.  

d. Dissemination of information regarding the specific duties of the ICC. 

One measure, apparently simple but of great importance, has been the dissemination of information about the specific functions and powers of the ICC as an international institution with the power to exercise its jurisdiction over individuals for the most serious crimes of international concern. This dissemination of information is important in order to avoid misunderstandings of the ICC’s roles and tasks. The voluntary adoption of the Rome Statue of the ICC was not to create additional alterations within the States, but rather to combat the impunity of crimes that threaten peace, security, and the well-being of humanity.  

A society well-informed on issues of the competence, functions, and pursuits of the ICC is guaranteed to be vital in supporting the work that the ICC does, as well as the decisions that it makes.  

2. The perspective of the measures that can be jointly adopted by the States of the OAS as an international organization of regional nature.

The States can cooperate with the ICC as a group, like a regional organization.  From this perspective, there also exist various measures that can be adopted.  Today we will refer to four of these measures, the last of which contains concrete steps that should be taken.  I will refer to four of these concrete measures.

· Offer the ICC the information and documents it requests.

· Create mutual agreements of cooperation between the OAS and the ICC.

· Adopt, through a General Assembly, resolutions which support and promote the ICC.

· Make available to the ICC the doctrine and jurisprudence of the Inter-American Commission and the Inter-American Court on Human Rights 

a. Offer the ICC the information and documents it requests.

In article 87 of the SICC, which refers to the general requests for cooperation, we come across point 6 in which it authorizes the ICC to request information and documents from any intergovernmental organization.  

When the ICC is reviewing cases related to citizens of countries on our continent, the OAS, which is meanwhile the regional intergovernmental organization, is the one called upon to supply the ICC with information and documents that it requires to complete its functions.  

b. Create mutual agreements of cooperation between the OAS and the ICC.

Based on article 87.6 of the SICC, which authorizes the ICC to request information and documents from intergovernmental organizations and “ask for other forms of cooperation and assistance which may be agreed upon”, one measure to be taken could be the celebration of agreements of cooperation between the ICC and the OAS that permits the ICC officials to have access to the information and documents that they require to fulfill their duties. 

c. Adopt, through a General Assembly, resolutions that support and Promote the ICC.

As you well know, since 1999, the General Assembly of the OAS has been adopting resolutions promoting the ICC. 

The successive resolutions of the General Assembly of the OAS concerning the promotion of the ICC have touched on various topics.  Thanks to the resolution approved last year in the General Assembly in Quito, we are here today to discuss this topic. Indeed, in that resolution States agreed to request that the Permanent Council convene a meeting to discuss the measures that States could adopt in order to cooperate with the ICC in the investigation, prosecution, and sanction of those responsible for having committed war crimes, crimes against humanity, and genocide. 

As a result, the continued promotion of the ICC in this inter-American forum is a measure taken that prompts cooperation with the ICC. 

d. Make available to the ICC the doctrine and jurisprudence of the Inter-American Commission and the Inter-American Court on Human Rights

Another way of cooperation with the ICC can also be thought of from the perspective of the bodies of protection of human rights in the Inter-American System of the OAS, especially concerning the doctrinal and jurisprudential developments of the IACHR and the Inter-American Court of Human Rights regarding topics that the ICC would be called upon to decide. In this sense, the bodies of the Inter-American System have developed standards that can contribute to the ICC being able to better accomplish its function of investigating, prosecuting and punishing the persons responsible of crimes of the ICC’s competence. 

Although the ICC is going to establish individual criminal responsibilities, and the bodies of protection of human rights in the Inter-American System establish the State’s responsibilities as a legal person under international law (and the determination of each one of these responsibilities has different elements), there are developments and advancements in the jurisprudence of the system’s bodies that could be of use to the ICC, as they aren’t specifically related with those elements of state or individual responsibility.  

The following aspects stand out, as being those themes that the ICC will be undertaking:

1) Reports on the general situation of human rights in countries.  When the ICC knows of cases related to citizens of one or more of the countries of the OAS, it could be useful to have reports that the IACHR has elaborated on regarding the situation of human rights in different countries.  The reports would contain information on general practices of human rights violations, which could help the ICC in evaluating if a crime of its competence has been committed as part of a systematic or generalized attack (according to what article 7 defines as crimes against humanity) or as part of a political plan (according to the text of article 8 of the SICC related to war crimes).

2) Jurisprudence of reparations.  Article 75 of the SICC states that the ICC shall  establish principles relating to reparations with respect to victims, including restitution, compensation, and rehabilitation.  In this point, the contribution of the jurisprudence of the Inter-American System could be of great help. The jurisprudence of the Inter-American Court of Human Rights pertaining to reparations is particularly extensive, varied, creative, and widespread; more so than is the European system.  The set standards for the Court in the matter of reparations can guide the ICC in its establishment of the principles of reparations that article 75 of the ICC mandates. 

3) Jurisprudence over standards of due process and admissibility of cases. 

The ICC, upon deciding the question of admissibility, shall evaluate the State’s ability or willingness to carry out the investigation. In order to do so, the ICC will take into account the principles of a process with certain guarantees, recognized by international law in order to establish: 1) If the national decision was adopted with the purpose of releasing the person from his/her criminal responsibility 2) If there has been an unjustified delay incompatible with the intention of seeking justice, 3) If the process was advanced in an impartial or independent manner.  Each of these aspects: (the independence or impartiality of a tribunal, the unjustified delays, the trials generally unjust trials, and other aspects related to the determination of the inefficiency of the judicial resource of the States of the OAS, the IACHR and the Court), has a rich and varied jurisprudence that can be of use to the ICC in adopting admissibility decisions of cases related to citizens of member states of the OAS that may participate in proceedings of the ICC.  

4) Participation of the victims.  Article 68.3 authorizes the ICC to permit the views and concerns of the victims to be presented and considered at stages of the proceedings determined to be appropriate by the Court.  In practical application, the ICC could take into account the constant jurisprudence that up until this point has developed the Inter-American system, according to which, the victims or their relatives should be guaranteed access to all of the stages of the criminal investigation.  
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