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COMMENTS BY THE GOVERNMENT OF MEXICO ON THE DRAFT INTER-AMERICAN PROGRAM FOR THE PROMOTION AND PROTECTION OF THE HUMAN RIGHTS OF MIGRANTS, INCLUDING MIGRANT WORKERS AND THEIR FAMILIES

With respect to rev. 6 of the Draft Program, the Government of Mexico has the following observations, comments, and proposals:

In the first place, as for the references throughout the document to “orderly,” “documented,” or “legal” migration, these qualifiers should not be used constantly in the Inter-American Program.  The central idea of the Program is to protect the human rights of all migrants.  Instead of using such terms (“legal and orderly”), it would be appropriate to use the term “documented” or the term “orderly.”  Doing otherwise would involve an unfavorable connotation for the migrant population; this could be confused with the criminalization of migrants, which the Government of Mexico opposes.
As for the Conceptual Framework, in particular the second paragraph, the Government of Mexico proposes that the reference to “government benefits” be replaced by “government services.” Economic, social, and cultural rights are just that–rights, not benefits granted by the state.
Also, in all the Program’s references to the “domestic legal framework,” it would be advisable to add a reference to international human rights law as a source that must be taken into account by a program whose central objective is the protection of the human rights of migrants.
We propose, therefore, including in the second paragraph of the Conceptual Framework the following:  “… in accordance with the legal framework of each country and in keeping with international human rights treaties, as well as all other applicable human rights instruments, standards, and regulations.”  This language has been agreed upon by the states in the resolution “Human Rights of Migrants” of the United Nations Commission on Human Rights and in the resolution “Protection of Migrants” of the United Nations General Assembly, both adopted by consensus.
For the third paragraph of the same section, Mexico proposes returning to the original wording of rev. 4, since the proposed text could be understood to mean that the observance of human rights is restricted.

Mexico also requests delegations to kindly clarify the reference, in paragraph 5 of the section on the Conceptual Framework, to the “beneficiaries of the Program,” including “temporary residents such as retirees, and the States”; in our opinion, the language is unclear.
Mexico also supports the statement, in the last paragraph of that section, that a general description of the international legal framework which informs this Program is included as Appendix II. 
With respect to the Specific Objectives of the Program, we believe a more appropriate rendering of specific objective 1 is needed.  The Program should have as its first specific objective not the management of migration but the promotion and protection of human rights.
Mexico therefore proposes replacing that wording with the following:  “Promotion of the exchange of best practices and cooperation for the promotion and protection of the human rights of migrants.”
Concerning specific objective 5, it is important to include a reference to protection of the rights of victims of illicit trafficking in migrants.  In specific objective 13, on the “promotion of public policies, facilitation of practices, and advice on legislative issues aimed at the inclusion of migrants in the societies of transit and destination,” we propose adding the following: “under applicable law and international human rights law.”
Also, in specific objective 14, we would consider the following language desirable:  “Develop and support programs for the possible reintegration of migrants and their families in their countries of origin.” We believe that migrant workers do not necessarily wish to return to their countries of origin.
On the other hand, in specific objective 15, we believe it is necessary to return to the language considered in rev. 4; that language is more appropriate and better fits the aim of the Program.
Given that the Inter-American Program specifically mentions migrant workers, we propose adding the following paragraph to the specific objectives:  “That states of origin promote and protect the human rights of the families of migrant workers who stay in their countries of origin, paying special attention to children and adolescents whose parents have emigrated, and encourages international organizations to consider providing support to states in that regard.”
The proposed language was taken from the resolution “Human Rights of Migrants,” adopted by consensus at the most recent session of the United Nations Commission on Human Rights (March 14-April 22, 2005).
In activity 14 for the Inter-American Agency for Cooperation and Development, on the development of joint initiatives with the private sector, we propose adding the following reference: “in accordance with the internal legal framework and international human rights law.”
In activity 19, for the Office of Education, Science, and Technology, we propose deleting the phrase “consider the possibility.”  That office should periodically organize a hemispheric seminar for the training of public officials as a measure highly useful to the states themselves that can be encouraged through this Program.
Similarly, in activity 32, for all organs, agencies, and entities of the OAS, the phrase “consistent with each State’s domestic legal framework” should be deleted.  “Elimination of discrimination without distinction as to race, sex, language, creed or any other factor” is language agreed upon in the UN Charter, in the Universal Declaration of Human Rights, and in the American Declaration of the Rights and Duties of Man; these instruments make no mention of any limiting factor that could be established in the domestic legal framework of any state.

In the specific activities proposed for the states, item 34 bis is unclear; a clarification should be requested.  Mexico proposes the following language:  “Empower migrants with sufficient information on the dangers associated with the smuggling of migrants and trafficking in persons.”
Also, in activity 35, on developing an institutional capacity to manage and deal with migration by training officials, reviewing legislation, and setting up organized and fair migration management systems, we propose adding “that are observant of human rights.”
As for the final part of activity 38, proposed for the states, on their right to regulate the entry and stay of foreign nationals in their territories, we propose returning to the language of the resolution “Human Rights of Migrants,” adopted by consensus at the 61st session of the UN Commission on Human Rights: “recognizing the obligation of states to respect the human rights of those migrants.”
As for activity 40, on the harmonization of migratory requirements between interested states, we think further consideration of whether this activity would really further the aims of the Program is needed.
As for activity 45, suggested for the states, we propose returning to the original language considered in rev. 4; it seems more appropriate and more conducive to the aims of the Program.

As for item 49, we propose deleting the phrase “when appropriate,” since victims of migrant smuggling require protection and assistance from the state in all cases.
In activity 54, we propose replacing “social security benefits” with “social security services.”  As we have said, economic, social, and cultural rights are rights, not benefits granted by the state.

Also, in activity 57, we propose deleting the reference to “appropriate access” and leaving simply “effective access” for all migrants to justice systems.  In the reference to activity 58, on medical assistance, we would delete “to the extent permitted by public and community resources” and add “in accordance with the constitutional framework of each State and with international human rights law.”
Accordingly, in activities 59 and 59 bis, on access to educational services, we would add “in accordance with the constitutional framework of each State and with international human rights law.”
In activity 60, we would replace “Make the best efforts to secure compliance with labor laws” with “Enforce labor laws,” since these laws are binding in any case and not contingent upon efforts by states.
Regarding activities suggested for the International Organization for Migration (IOM), in particular item 65 bis, as we said earlier, we propose deleting the phrase “when appropriate,” since victims of migrant smuggling require protection and assistance from the state in all cases.

In items 67, 68, and 69 of those activities, we propose addressing not only trafficking in persons but also the smuggling of migrants–both the activity and its victims.
As regards the activities proposed for the International Labour Organization, especially item 75, on strengthening the capacity of authorities to secure compliance with labor laws, we propose adding “with a particular focus on the situation and working conditions of migrant workers and their rights ….”

As for the second paragraph under “Follow-up Activities for the Program,” we agree that the Permanent Council, through the Committee on Juridical and Political Affairs, should convene a meeting to be attended by the implementers of the Program.
Lastly, on Appendix II, “International Legal Framework Informing This Program,” we would propose, in the first paragraph, replacing “adopted by some states” with “adopted.” And we would delete the clarification that “The latter complement and introduce elements for the interpretation of international obligations”; since not only are these rules and principles used for the interpretation of international obligations but some contain obligations themselves, under to international customary law.
We also propose that the reference to Advisory Opinions OC-16/99, of October 1, 1999, and OC-18, of September 17, 2003, of the Inter-American Court of Human Rights, be included in the list of general human rights instruments, since they represent valuable tools created by the region’s judicial body for human rights, the focus of this Program.
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