PAGE  
- 3 -


PERMANENT COUNCIL OF THE
OEA/Ser. G


ORGANIZATION OF AMERICAN STATES


CP/CSH-704/05






9 May 2005

COMMITTEE ON HEMISPHERIC SECURITY
Original: English

Working Group on the Inter-American Convention 


to Facilitate Disaster Assistance, FONDEM and the IACNDR
REPORT BY THE CHAIR OF THE WORKING GROUP

REPORT BY THE CHAIR OF THE WORKING GROUP

In my capacity as Chair of the Working Group on the Inter-American Convention to Facilitate Disaster Assistance, FONDEM
/ and the IACNDR
/, I am pleased to present this Report and the results of the work carried out by that Group.

Establishment and mandate 
The Working Group on the Inter-American Convention to Facilitate Disaster Assistance, FONDEM and the IACNDR was established at the Committee on Hemispheric Security (CSH or Committee) meeting of October 27, 2004, held to consider the topic of natural disaster reduction in the context of General Assembly resolutions AG/RES. 2024 (XXXIV-O/04) and AG/RES. 1955 (XXXIII-O/03) and the concerns, commitments and recommendations by Member States, as set out in the Declaration on Security in the Americas,
/ adopted at the Special Conference on Security in the Americas in October 2003.   
It must be noted that that Committee meeting was held also in response to the devastating effects of the 2004 hurricane season on several Member States, notably, The Bahamas, Grenada, Haiti, Jamaica, and the United States.

Therefore, one of the main objectives of that Committee meeting
/ was to examine the response to natural disasters by the Organization and the mechanisms of the inter-American system, and if warranted, propose ways of improving their functioning in that regard. To this end, the Committee was briefed on the role and work of the Permanent Executive Committee of the Inter-American Council for Integral Development (CEPCIDI), the IACNDR, the Pan American Health Organization (PAHO), FONDEM, and the Pan American Development Foundation (PADF). The Committee was also briefed on the origins and status of the Inter-American Convention to Facilitate Disaster Assistance ("the Convention") adopted in 1991 by the General Assembly, as well as on the priority aspects of the Inter-American Strategic Plan for Policy on Vulnerability Reduction, Risk Management and Disaster Response (IASP) which had been developed by the IACNDR.
The Committee noted that there were several bodies within the Organization of American States that worked in the field of natural disasters and whose sphere of competence overlapped and whose membership was almost identical. In particular, the Committee noted this apparent redundancy between the IACNDR, the Inter-American Emergency Aid Committee (IAEAC) mentioned in the Convention, and Inter-American Committee for Emergency Situations (IACSE) established under the FONDEM Statutes:  the IACNDR has similar oversight and operational functions as those given to the Inter-American Committee for Emergency Situations created under the FONDEM Statutes, and the Inter-American Emergency Aid Committee mentioned in the Convention also has a role in coordinating disaster assistance. 
The decision was therefore taken to review these three committees, and the Working Group was consequently created and tasked with that responsibility and with formulating recommendations to avoid the duplication of efforts, achieve greater efficiency and unify their operational functions.
Meetings

Between November 2004 and February 2005, I held a series of consultations with the representatives of the General Secretariat, specifically the Office of the then Acting Secretary General, the Office for Sustainable and the Environment (OSDE), the Secretariat of the General Assembly, Meeting of Ministers of Foreign Affairs and Permanent Council and subsidiary organs, and the Department for Legal Affairs and Services.  

In February 2005, I convened a meeting with the three states party to the Convention as well as its two signatory states. Representatives of Nicaragua, Peru and Uruguay participated in the examination of the Convention and its application since its entry into force in October 1996.

The suggestions from these states along with those of the Secretariat were then compiled and presented, on March 14, 2005, by the Chair to the Working Group (CP/CSH-687/05). The members expressed their general support for the proposal but requested further time to study it.  
A second meeting of the Group was held on April 21st and the proposal received full support from the delegates present, with some debate on the appropriateness of assigning to the Committee on Hemispheric Security the role of following-up on the issue of natural disaster reduction. On this last point, it was recalled that the General Assembly and the Permanent Council had for the past few years entrusted the CSH with the responsibility for following-up on the implementation of the General Assembly resolutions related to natural disaster reduction and reviewing the recommendations of the IACNDR. It was also noted that in 2004 the General Assembly, on the recommendation of the Special Conference on Security had assigned to the Committee the role of coordinating "cooperation among the organs, agencies, entities, and mechanisms of the Organization related to the various aspects of security and defense in the Hemisphere" and that this includes the  IACNDR and natural disasters. 
Conclusions and Recommendations
The conclusions and recommendations of the Working Group were based largely on the proposal put forward by the Chair, on the basis of the abovementioned consultations.  For ease of reference the document approved by the Working Group is attached hereto (Appendix I -CP/CSH-687/05 rev. 1).  
Similarly, the paper prepared by the Department for Legal Affairs and Services on the Convention provides a clear and concise overview of that instrument, identifying difficulties and a proposing feasible approach to dealing with the Convention, and is also attached (Appendix II -CP/CSH-691/05). 

The recommendations essentially call for a review of the existing instruments, committees and mechanisms with a view to harmonizing their composition and function, and creating a streamlined approach.  It is anticipated that in the event that these recommendations are accepted by the Committee on Hemispheric Security and eventually by the General Assembly in June 2005, that the Committee will be entrusted with following-up on those recommendations.   
The Working Group also agreed that one draft resolution, containing all the Committee's recommendations on this subject, should be prepared and submitted for the General Assembly's consideration. The Chair offered to undertake this exercise jointly with the Chair of the Ad Hoc Working Group to Prepare Recommendations on Natural Disasters to the Organization and its Subsidiaries, and with the Chair of the Committee itself.  That draft resolution is currently being prepared, with the support of the General Secretariat, and will be duly presented to the Committee for its consideration.
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Working Group's objective:

The Working Group has been tasked with reviewing the Inter-American Convention to Facilitate Disaster Assistance, FONDEM and the IACNDR in order to develop a harmonized approach for the OAS to deal with the natural disaster issue.
/ 

Bodies involved in natural disasters:

In order to fully appreciate the role, impact and value of these two instruments it is necessary to look at all the ways in which the OAS acts in respect of natural disasters.  And we find that there are several players within the OAS that address this issue:

i. the Committee on Hemispheric Security (CSH), 

ii. the Inter-American Committee on Natural Disaster Reduction (IACNDR), 

iii. the Inter-American Committee for Emergency Situations (IACSE) of the FONDEM, 

iv. the Inter-American Committee on Sustainable Development of CIDI, the Executive Secretariat for Integral Development (SEDI) and the Office of Sustainable Development and the Environment (OSDE) of the General Secretariat,

v. the Pan American Health Organization (PAHO),

vi. the Pan-American Development Foundation (PADF), and

vii. the Inter-American Institute for Cooperation on Agriculture (IICA)

Additionally, we find that within the inter-American system, the Inter-American Development Bank also has a role in natural disaster issues in the Americas, and beyond that the United Nations, through its subsidiaries, including, the UN Office for the Coordination of Humanitarian Affairs of the (OCHA), Inter-American Strategy for Disaster Reduction (ISDR), UNDP, UNICEF, the World Health Organization (WHO), and the World Bank also play a role.

Each state also has its own mechanisms which are linked to sub-regional mechanisms such as the Caribbean Disaster Emergency Response Agency (CDERA), the Central American Center for the Prevention of Natural Disasters (CEPREDENAC), the Andean Committee for Disaster Prevention and Assistance (CAPRADE), and the Federal Emergency Management Agency (FEMA) in the United States. 

Current relationship between these bodies
While the IACNDR is a permanent body, the IACSE notwithstanding its establishment is activated only in emergency situations to review requests for assistance.  However, the IACSE's scope of operation covers all emergencies, including those related to natural disasters, while the IACNDR's focus is limited only to such disasters, having been established as the principal forum at the OAS for matters relating to natural disasters.   

There is however overlap in that area of operation -natural disasters- as is borne out in the details of the FONDEM Statute and the IACNDR Statutes.

Also, the members of the IACNDR and the IACSE both have the same core members: the Chair of the Permanent Council, the Secretary General, the Director of PAHO, the President of the IDB, and the Chair of CIDI.  Additionally, the IACNDR has as named members the Assistant Secretary General of the OAS, the Secretary General of the Pan American Institute of Geography and History (PAIGH), the Director General of the Inter-American Institute for Cooperation on Agriculture (IICA), and the Director General of the Inter-American Agency for Cooperation and Development (IACD).  Under the IACNDR and the FONDEM, the OAS Secretary General is allowed to invite other bodies to participate including the UN, World Bank, International Committee of the Red Cross, the PADF, the IADB, CDERA and CEPREDENAC.  The Secretary General serves as Chair of the IACNDR and is charged with managing FONDEM.

Given that both the IACNDR and the FONDEM/IACSE share members and some functions, the question arises as to practicality, economy of resources and effective coordination. 

Much deliberation went into the establishment of both the IACNDR and the FONDEM. The detail in their respective Statutes bears this out.  And they have both had some degree of success: the IACNDR has accomplished a major task with the development of the Inter-American Strategic Plan for Natural Disasters.  Under FONDEM monies have been disbursed over the years to assist member states that have suffered devastating effects of natural disasters. 

However, there are difficulties in their operation and maybe their objectives can be more efficiently attained.

Similarly, the Inter-American Emergency Aid Committee mentioned in the Convention has a role to play in coordinating assistance to Member States in the event of a disaster. To date, this Committee has not been utilized since no Member State that has suffered from a disaster has invoked the Convention. It must be pointed out that the Convention does not speak to the composition of the Committee but alludes to its Chairman, and questions as to its functioning would logically suggest a similar membership and modus operandi to that of the IACNDR or the IACSE.

At the same time, we observe that the other inter-American bodies also work successfully in natural disaster situations in their respective areas of competence.  

Notwithstanding the laudable work of the inter-American system, from the hemispheric perspective there is a certain disjointedness in the way in which the natural disasters issue is dealt with. If the Committee on Hemispheric Security is to fulfill its recent role of coordinating cooperation among the organs, agencies, and mechanisms of the Organization related to the various aspects of defense and security in the Hemisphere (Declaration of Security in the Americas, paragraph 43), then it must include natural disasters and consider it from one common perspective. There must be one policy, one approach, one objective.

We must also take into account the commonness of the phenomenon of natural disasters and effectively and efficiently apply the scarce financial resources of our membership; collaborate with the programs and efforts already in place and underway at the national and sub-regional levels; and harmonize our institutional capacity and expertise. In order to do this, the following is proposed:

1. Harmonize IACNDR and FONDEM: requires review of objectives and statutes of both to ensure all areas are included in a new or revised structure/mechanism, best of both are included, improvements are made (e.g., $25,000 mentioned in the FONDEM Statute should be increased and funds be allocated in the program-budget, membership should be at the institutional level, that is not made up of the heads of the entities but rather by the entities themselves)


2. Oversight by the Committee on Hemispheric Security or through its Chair.

3. Technical Secretariat for new body should be OSDE.

4. Closer collaboration between new body and OSDE with other inter-American bodies.

5. New body to act always in collaboration with national and subregional emergency-disaster bodies, through the Permanent Missions to the OAS.

6. Phases of action to be included in methodology for the new body: I. Prevention, reduction-sustainability-mitigation; II. Recovery-rapid relief-assessment-reconstruction.

7. Include these goals into a single draft resolution covering natural disaster reduction and other disaster-related emergencies to be considered by the General Assembly in June 2005 which would task the Permanent Council (Committee on Hemispheric Security) with the work to put them into effect in the following year -June 2005 to May 2006.

With respect to the Inter-American Convention to Facilitate Disaster Assistance, the Working Group recommends the following:

1. That the Convention not be amended nor any protocol developed as the Convention stands on its own and is satisfactory as is to achieve its objectives.

2. That member states be urged to consider the Convention and sign, ratify or accede to it as the case may be.

3. That the latter recommendation be included into the single draft resolution on the broader subject of natural disasters and other disaster-related emergencies to be considered by the General Assembly at its next regular session -June 2005.
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Ambassador Dennis G. Antoine, Chair of the Working Group on the Inter-American Convention to Facilitate Disaster Assistance and FONDEM (the “Working Group”), held informal consultations at the Embassy of Grenada on February 10, 2005, to examine the Inter-American Convention to Facilitate Disaster Assistance and its interrelation with the FONDEM and the IACNDR.  Present at this meeting were members of the General Secretariat and representatives from Nicaragua, Uruguay and Peru, current signatories or parties to the Convention.

The states present at the meeting outlined the features of the Convention they considered most important and provided input on aspects they feel can be improved.  The meeting concluded with possible next steps, outlined in this summary.

I. Selection of Coordinating Authority:

Article 3 of the Convention requires that each State designate a “National Coordinating Authority” and inform the General Secretariat.  The principal role of the Coordinating Authority is to transmit requests for (and offers of) assistance and, once assistance is provided, coordinate implementation within its jurisdiction.  

Consequently, the first suggestion made during this informal meeting was to request those States party to the Convention to fulfill this requirement and designate a National Coordinating Authority and notify the General Secretariat of that designation. To date, none of the three States party to the Convention (Panama, Peru and Uruguay) have informed the General Secretariat of the designation of a Coordinating Authority.


II. Inconsistency of Language and Redundancy of Inter-American Committees:

During the meeting it was also noted that there is terminological inconsistency or operational redundancy between the three regional instruments on natural disaster assistance: 1) the Inter-American Convention, 2) the Statutes of the Inter-American Emergency Aid Fund (“FONDEM”), and 3) the Statutes of the Inter-American Committee for Natural Disaster Reduction (“IACNDR”).  The main differences in these documents refer to the “Committees” created by each instrument.  In this regard, when creating a body entrusted with cooperation and coordination duties at the regional level, the Convention establishes an “Inter-American Emergency Aid Committee.”  FONDEM Statutes, on the other hand, make no reference to such Committee, and instead create an additional “Inter-American Committee for Emergency Situations.”  

Adding to the confusion, the Permanent Council also created the Inter-American Committee on Natural Disaster Reduction, yet a third Committee with similar composition, oversight and operational functions.  It is not known whether the different language in these three instruments is intentional or not – that is to say whether they intend to create three different committees by deliberately using different language for each one, or whether they intend to create one committee and are simply beset by inconsistency in the language.  

The most logical interpretation and solution would be that the language in the Convention, the FONDEM Statute and the IACNDR Statute refer to the same Committee.  Moreover, discussions during the informal consultation session seemed to agree that the Committee to which all three instruments should refer is that created by the IACNDR Statute.

The basic agreement was that redundancy of committees or inconsistency in language must be corrected in order to provide greater certainty, efficiency and harmonization to the Inter-American disaster relief system.  As a result, the second suggestion made during the informal meeting was to correct this problem by amending current Committee references in both the Convention and the FONDEM Statutes with a single, uniform and consistent reference to the IACNDR. 

III. Amending the Inter-American Convention:
As mentioned, the Inter-American Convention to Facilitate Disaster Assistance (Articles 3 (c) and (d)), makes reference to an “Inter-American Emergency Aid Committee.”  However, it does not appear that this Committee exists in anything but name.  It would appear, instead, that the Committee to which the Convention should refer is the IACNDR. Consequently, the Working Group may recommend that the Convention replace its current language by making reference to the proper Committee. 

Amending a convention, however, can be a time-consuming, costly and complicated process.  First of all, a convention cannot be amended by the political bodies of OAS or by its General Secretariat.  In order to amend the Convention, the parties must employ the Vienna Convention on the Law of Treaties.  To this effect, the three states party to the Inter-American Convention to Facilitate Disaster Assistance are also party to the Vienna Convention, which provides the rules and methodology to follow for amending and modifying a convention.  

The Vienna Convention first establishes that only the States party to a convention can amend its text.  The General Secretariat, hence, would be unable to play a major role in this process. The Vienna Convention goes on to state that any proposal to amend the text of a convention must be negotiated and accepted by state delegates appointed with “full powers” for concluding a treaty.  Subsequently, the amended convention must be presented and agreed to by the respective state’s internal law-making bodies, which must agree to be bound by ratification, acceptance or approval.  

In effect, amending the current text of the Inter-American Convention to Facilitate Disaster Assistance would require three principal steps: 

· First, one of the states party to the Convention must convene a conference with the other states in order to conclude an amendment.  

· Second, the states party must appoint representatives with full plenipotentiary power to negotiate and agree to the proposed amendment. 

· Third, states must undergo a full internal legislative process to consent and be bound by the new text.

This procedure is complex and must be promoted by a state party.  Consequently, when deciding whether to amend the Convention, the Working Group should balance the need for language uniformity against the complexity of enacting an amendment, the likelihood that the member states will adopt the amended text once it is approved, and the benefits derived once the process is concluded.  

Although ideally all three inter-American disaster relief and reduction instruments would use the exact same language when making reference to an Inter-American Committee, the Working Group may decide that the costs of amending the Convention for this change may outweigh its benefits.  In such case, an alternative solution could be to amend the Statutes of the FONDEM and IACNDR.

IV. Amending the FONDEM Statute:

In comparison to amending the Convention, which requires a full international and internal law-making process and involves both multilateral and domestic bodies, amending the FONDEM Statute is a comparably simpler process involving only internal OAS political bodies.  

Article XI of the FONDEM Statute provides the following rule for amendments: 

“Amendments to… [the FONDEM]… Statutes may be proposed by the Permanent Council to the General Assembly for approval.”

As a result, upon the recommendation of this Working Group and the Committee on Hemispheric Security, the Permanent Council could propose an amendment to the FONDEM Statute for adoption at the next General Assembly.  The text of the amendment would require discussion in the Working Group itself, but should focus on the current text of Article VI and would serve three general purposes.

· First, the amendment would eliminate the current FONDEM reference to the “Inter-American Committee for Emergency Situations” and replace it with a reference to the “Inter-American Committee on Natural Disaster Reduction.” 

· Second, it would replace its current formulation of the composition of the Committee, with language that is standardized with the IACNDR Statute.  

· Third, it would link this new language to the text of the Convention, stating that when the Convention makes reference to a Committee, it shall be understood pursuant to the FONDEM Statute that such language is meant to refer to the IACNDR. 

V. Amending the IACNDR Statute:

Standardizing the FONDEM statute Committee and replacing it with an express reference to the Inter-American Committee on Disaster Reduction goes a long way in eliminating confusion between the IACNDR Statute and its FONDEM counterpart.  However, this action does nothing concerning the inconsistent language between the IACNDR Statute and the Convention.  

As discussed in section III above, if the parties to the Convention amend its text and replace the current language with language from the IACNDR Statute, this problem will be solved.  However, if the Working Group and the State parties to the Convention decide that the complexities involved in amending the Convention outweigh its benefits, it will be necessary to make an amendment to the IACNDR.  

Article 15 of the IACNDR Statute provides the following rule for amendments: 

“This Statute may be modified by the General Assembly either at its own initiative or at the request of the IACNDR”

Like under the FONDEM Statute, an amendment would be a purely internal OAS process. And, although the IACNDR rule for amendments is different than the rule in the FONDEM Statute, in practice, the process would operate in much the same way – a recommendation for amendment by the Committee on Hemispheric Security to the Permanent Council and subsequent approval by the General Assembly.  The main difference with the FONDEM rule is that, in the present case, the Committee could request an amendment itself from the General Assembly, with no involvement of the Committee or the Permanent Council.  

In addition, again, like with the FONDEM Statute, the content of the amendment in the IACNDR Statute should establish that when the Convention makes reference to a Committee, it shall be understood pursuant to the amended text that such language is meant to make reference to the IACNDR.

Finally, during the meeting on February 10, 2005, it was also determined that, in addition to the inconsistencies between the texts of the Convention and the Statutes concerning the references to their respective committees, the IACNDR and FONDEM may also benefit from amending and coordinating their rules on the composition of the Committee.  

Article 5 of the IACNDR Statute currently provides the following rule concerning the composition of the Committee: 

“The IACNDR comprises the Chair of the OAS Permanent Council, the Secretary General of the OAS, the Assistant Secretary General of the OAS, the President of the Inter-American Development Bank (IDB), the Director General of the Pan American Health Organization (PAHO), the Secretary General of the Pan American Institute of Geography and History (PAIGH), the Director General of the Inter-American Institute for Cooperation on Agriculture (IICA), and the Director General of the Inter-American Agency for Cooperation and Development (IACD).”

Article VI of the FONDEM Statute provides the following comparable rule:

“An inter-American committee for emergency situations shall … comprise the Chair of the Permanent Council, the Secretary General of the OAS, the Director of the Pan American Health Organization, the President of the Inter-American Development Bank, and, in due course, the Chair of the Inter-American Council for Integral Development, or their respective representatives.”

Although these rules are similar, they are not the same.  Consequently, the current FONDEM rule should change to reflect the composition of the IACNDR as currently stated in Article 5 of the IACNDR Statutes or as amended by the Working Group.  Alternatively, it may also be advisable to eliminate this Article of the FONDEM Statute altogether, simply making reference to the IACNDR – a Committee whose composition is clearly established in the corresponding Statute.  However, the current wording of the FONDEM rule does contain a reference to that should be preserved.  This wording states that the Inter-American Committee shall be comprised of the Chairs of the relevant International Organizations “or their respective representatives.” The language in quotations should be preserved in the FONDEM Statute (if the article is preserved) and incorporated into the IACNDR Statute, which currently does not seem to provide the ability to designate alternate representatives.  Adding this language would allow the IACNDR to meet even when it is not possible for all its members to convene personally – a common occurrence considering that the IACNDR is currently comprised exclusively of the heads of the referenced international bodies.

VI. Conclusion:

The informal meeting convened by Ambassador Antoine provided various suggestions for improving the coordination between the texts of the three main OAS instruments on disaster relief: whereas the Inter-American Convention to Facilitate Disaster Relief Assistance created an Inter-American Emergency Aid Committee, the FONDEM created an Inter-American Committee for Emergency Situations, and the IACNDR created the Inter-American Committee on Natural Disaster Reduction.  The existence of these three Committees with similar functions but different names creates an extremely confusing framework for disaster assistance in the region.

As a result, the discussions at the informal session seem to indicate that the Convention and the FONDEM and IACNDR Statutes should be amended and make reference to a single/uniform Committee, thereby creating a more cohesive disaster relief system and eliminating current uncertainties.  Based on the complexity required by the Vienna Convention, however, the Working Group and current states parties may decide not to amend the Inter-American Convention.  If this is the case, further amendments to the FONDEM and IACNDR statutes may nonetheless improve current inconsistencies in the language and operation of these instruments.

Finally, it was suggested that current states party to the Convention should designate a National Coordinating Authority and should consider additional amendments to the composition of the Committee.  The states party to the Convention should also promote the signature and ratification of the Convention by other OAS Member States. These further steps will help improve the current framework and help standardize the operation and make-up of these currently competing instruments.
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� 	Inter-American Emergency Aid Fund.


� 	Inter-American Committee on Natural Disaster Reduction.


� 	Paragraph 39: "We express our concern over natural and man-made disasters that afflict states of the Hemisphere and cause greater devastation in the most vulnerable states that have not yet developed adequate prevention and mitigation capabilities. We pledge to strengthen the existing inter-American mechanisms and develop new cooperation mechanisms to improve and broaden the region’s response capability in preventing and mitigating the effects of these disasters.  We will effectively and swiftly address natural disasters by strengthening existing bilateral, subregional, and multilateral actions and institutions, such as the Inter-American Committee for Natural Disaster Reduction and, when possible, using technology and scientific resources to prevent their occurrence, as well as taking adaptive measures to mitigate their effects in order to avoid or reduce damage to the environment, productive and critical infrastructure our heritage, and, most importantly, our peoples."  Also paragraphs 43, 44, and 45.


� 	The Committee also took note of the International Conference on Natural Disasters slated for January 2005 in Kobe, Japan, and given the impact of natural disasters on the economic, social and environmental fabric of the Member States, considered it necessary that the concerns of the Americas be placed on the agenda of that Conference and reflected in its conclusions.


 


�.	The Working Group was established by the Committee on Hemispheric Security at its meeting held on October 27, 2004.





