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/
“OBSERVATIONS AND RECOMMENDATIONS OF THE PERMANENT COUNCIL

ON THE ANNUAL REPORT OF THE INTER-AMERICAN JURIDICAL COMMITTEE”

The Permanent Council referred the 2004 Annual Report of the Inter-American Juridical Committee (document CP/doc.3977/05 of January 21, 2005) to the Committee on Juridical and Political Affairs, for it to examine and to make any observations and recommendations it deemed pertinent, in fulfillment of the provisions of Article 91.f of the Charter of the Organization of American States (OAS).

The Annual Report of the Inter-American Juridical Committee (CJI) was presented by its Chairman, Dr. Mauricio Herdocia, at the meeting of the Committee on Juridical and Political Affairs on Thursday, February 24, 2005.

The Committee on Juridical and Political Affairs agreed to take note of the Annual Report of the CJI on its activities in 2004 and to submit to the Permanent Council this report containing its observations and recommendations from its review of the Annual Report of the Inter-American Juridical Committee to the General Assembly.

No delegations requested that their inventions be published.

In this document, the secretary of the Committee on Juridical and Political Affairs (CAJP) has compiled the closing remarks from Dr. Mauricio Herdocia Sacasa’s presentation (the full text of his presentation is published as an information document of the CAJP), as well as the observations and recommendations of the member states on the Annual Report of the Inter-American Juridical Committee (in summary form), together with Dr. Herdocia’s final comments.

I. PRESENTATION OF THE ANNUAL REPORT OF THE INTER-AMERICAN JURIDICAL COMMITTEE BY ITS CHAIRMAN, DR. MAURICIO HERDOCIA SACASA
/
The full text of Dr. Mauricio Herdocia Sacasa’s presentation was published as document CP/CAJP/INF.20/05.

In his presentation, the Committee Chairman discussed how the CJI addressed the various items on its agenda in 2004.  His closing remarks underscored some topics of interest for the Committee, as transcribed below:

Firstly, the centenary of the Inter-American Juridical Committee is approaching, and a hemispheric- and worldwide celebration should be promoted, in keeping with the contribution the Americas have made to international law. One possibility would be for the Committee on Juridical and Political Affairs to present to the Permanent Council an initiative to also commemorate the centenary at Headquarters in Washington, D.C.

Secondly, I would like to underscore how important it is for the countries’ advisors to be able to respond to the questionnaire sent on compliance within the States with the decisions of international courts or tribunals or other international organs with jurisdictional functions.

Thirdly, the Committee’s work should continue to be borne in mind in the preparations for the Seventh Inter-American Specialized Conference on Private International Law (CIDIP-VII).

Fourthly, the possibility of preparing a Code of Judicial Ethics or Principles of Judicial Ethics could be promoted, with collaboration from the competent organs in the inter-American system, particularly the Justice Studies Center of the Americas.

Mr. Chairman, you can rest assured and be confident of the fact that the Committee will respond, as soon as possible, to the General Assembly mandates, such as the one on the study on fighting corruption and impunity, which we will be discussing shortly in Managua.

I would also like to stress the complexity and interactions of the interdependence between democracy and economic and social development, on which we will certainly have frequent meetings and dialogue.

Lastly, I would like to reiterate my offer to maintain, during my tenure as Chairman, the closest possible relationship with the Committee on Juridical and Political Affairs, so as to achieve increasingly more fruitful and productive dialogue. In particular I will seek to meet frequently with the Chairman of the CAJP, to forge a more dynamic, effective relationship. The CJI rapporteurs could also be invited to inter-American meetings on the topics they are examining.

Commemoration of the centenary of the CJI in 2006 is an opportunity to showcase the contributions it has made to the sweeping changes in international law—a unique opportunity to demonstrate our resolve to tackle new legal challenges with a spirit of accountability and vocation at a time when, now more than ever, solidarity is needed to make the hemispheric goals on the agenda for the twenty-first century a reality.

Mr. Chairman, delegates, thank you for your patience and for the honor of being with you today. 

Thank you!

Mauricio Herdocia Sacasa

II. SUMMARY OF THE OBSERVATIONS AND RECOMMENDATIONS OF MEMBER STATES ON THE ANNUAL REPORT OF THE INTER-AMERICAN JURIDICAL COMMITTEE
/
Following the Chairman’s presentation, the delegations thanked him for coming to headquarters to officially deliver the Annual Report; they underscored the role of the CJI as the OAS’ advisory body par excellence on legal matters and noted that it addressed vital issues in a world of multilateralism in which international law is an essential tool for international relations.

The delegations present commented, in particular, on the following issues and considerations:

a. “Legal aspects of compliance within the States with decisions of international courts or tribunals or other international organs with jurisdictional functions”

The delegations appreciated that this item had been included on the CJI’s agenda and emphasized the work it had done on this front, as well as the cooperation that had developed with the legal advisors in the foreign ministries in addressing this issue.

In terms of the substance of the matter, they expressed concern with the appeal to international tribunals of decisions handed down by the highest national jurisdictional organs and the implications this could have on State sovereignty.

They mentioned their responses to the questionnaire distributed on this topic and described the measures their governments had taken to reform their national judicial systems. 

The felt that the CJI’s goal should be to strengthen the international legal system, independently of the measures taken by States to implement decisions domestically. 

They added that this was a fundamental commitment of the member states of the OAS and that it should be public knowledge how the decisions of jurisdictional organs were being implemented within the states, especially in the area of international human rights law. Without that type of follow-up, compliance with Court and IACHR decisions is weakened.

b. “Legal aspects of inter-American security”

The delegations thanked the CJI for its work in this area and stressed that it was to be addressed based on the Declaration on Security in the Americas and the approach that document takes to multidimensional security.  They added that the obligations stemming from the Declaration should be borne in mind at all times.

The delegations’ expressed reservations about the Committee’s approach to the concept of human security in the opinion it issued on the topic and said that it differed from what was agreed by the member states when they signed the Declaration.
They added that, on this topic, the Committee needed to also consider fulfillment of the security obligations set forth in all the inter-American instruments in place. 

The delegations said that some of the CJI’s observations on this topic were not correct, since they were based on inexact information about the Organization’s core objectives and the OAS’s role in maintaining peace and security in the Hemisphere.

While the delegations fully respected the independence of the members of the Committee, they had reservations about some of their statements on the concept of human security and its tie to the social conditions of citizens in the countries; they were also concerned with how the link between the concepts of human security, State security, and the right of intervention was handled. They urged caution when considering aspects such as intervention for humanitarian or other reasons, since there is no precedent for this at the OAS or the United Nations.

They asked the Committee to bear in mind the Charter of the OAS when addressing the issue of security. 

The delegations further said that the time had not yet come to evaluate the level of compliance with the actions recommended in the Declaration on Security in the Americas.

With respect to the Inter-American Treaty of Reciprocal Assistance, they asked if the Committee had examined some suggestions for making the Pact of Bogotá more effective and universal.

c. “Joint Efforts of the Americas in the Struggle against Corruption and Impunity”

The delegations highlighted the CJI’s work on this topic and mentioned the importance of the study that the Committee, through resolution AG/RES. 2022 (XXXIV-O/04), was asked to conduct on the legal effects of giving safe haven in regional or non-regional countries to public officials and persons accused of crimes of corruption after having exercised political power and on cases in which appealing to the principle of dual nationality may be considered a fraud or abuse of the law.

Dr. Elizabeth Villalta, a member of the CJI who is heading up this study, was asked to participate in the Meeting of Experts on Cooperation with Respect to the Denial of Safe Haven to Corrupt Officials and those who Corrupt them, their Extradition, and the Denial of Entry and Recovery of the Proceeds of Corruption and their Return to their Legitimate Owners, in Fulfillment of the Plan of Action of Managua on Additional Concrete Measures to Increase Transparency and Combat Corruption in the Framework of the Inter-American Convention Against Corruption (EPCICOR/doc.04/04 rev. 5, paragraph 9) and resolutions AG/RES. 2034 (XXXIV-O/04) (operative paragraph 6.c) and CP/RES.875 (1460/05), to be held at OAS headquarters on March 28 and 29, 2005.

The delegations referred to new legal developments on transnational organized crime and stressed the need for a model law, for implementation of the Palermo Protocol in national legislation.

d. “Legal Aspects of the Interdependence between Democracy and Economic and Social Development”

The delegations stressed the importance of the draft Social Charter of the Americas for strengthening this area.

e. “Right to Information: Access and Protection of Information and Personal Data”

The delegations said that transparency is hindered by the mass media because, in their opinion, some media outlets interfere with the right to information access when they do not fulfill their duty to disseminate the work of the governments on delicate matters of public interest. They added that often the news released to the public on such things is filtered by the media. In addition, they requested that this violation of the public’s right to know about the work of the State be examined.

They suggested exchanging experience on national laws that could eventually lead to the drafting of model laws on information access. The delegations also expressed concern with the limited protection of private personal data that the States can access.

They said that protection of personal data and cybercrime (as well as other aspects) were inter-related and should be borne in mind when studying cyber security.

f. Preparations for the Commemoration of the Centenary of the Inter-American Juridical Committee

The delegations said that the Permanent Council needed to hold a meeting on preparations for the commemoration of the centenary of the CJI.

g. Review of the Inter-American Conventions on Private International Law 

The delegations were pleased to see that this item was recently included on the CJI’s agenda.

h. Application of the Inter-American Democratic Charter

The delegations stressed the importance of considering all facets of the Inter-American Democratic Charter for its implementation, particularly the notion that democracy without social content is imperfect and that, pursuant to Article 11 of the Democratic Charter, “democracy and social and economic development are interdependent and are mutually reinforcing.”

i. Seventh Inter-American Specialized Conference on Private International Law (CIDIP-VII)

The delegations recognized the support and fundamentals provided by the CJI in preparing for CIDIP-VII. 

In particular, they mentioned that the conditions were present for preparing some draft instruments in the context of the CIDIP, such as the one on responsibility in the case of traffic accidents.

j. Preparation of a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance

The delegations said that this topic was an absolute priority and, in this regard, the Committee’s 2002 report was a very useful tool. They had some reservations on its conclusions, since the existence of a Convention drafted in 1965 at the United Nations is not consistent with and cannot be molded to the reality in the Hemisphere, particularly with respect to minorities including indigenous peoples, homosexuals, and social classes that are discriminated against. They added that the dialogue and progress made in this area over the last five years in the Permanent Council should be borne in mind.

The delegations also said that there should be an inter-American legal instrument to address the modern-day problems of racism, discrimination, and intolerance.

k. Other considerations mentioned by the delegations

· Member States’ Dialogue with the CJI: 

The delegations felt that the methodology for dialogue being used at this time was not the most flexible or effective. They suggested that communication with the CJI be improved so that it goes beyond presenting the Annual Report. Specifically, they requested that dialogue be increased between the Committee on Juridical and Political Affairs and the members of the CJI, since it is the delegates on the CAJP that can best transmit the primary concerns of Member States’ governments about items on the CJI’s agenda. 

They recommended that the CJI always be consulted before the States assign it new tasks.

· Meetings of Ministers of Justice or of Ministers or Attorneys General of the Americas (REMJA):

The delegations suggested that the CJI be actively incorporated into the activities being carried out in the framework of these meetings, particularly regarding the hemispheric information exchange network for mutual legal assistance in criminal matters and extradition.
III. FINAL COMMENTS BY DR. MAURICIO HERDOCIA SACASA

The Chairman of the Inter-American Juridical Committee welcomed the level of interest, understanding, and precision of the Member States’ observations and recommendations. He said that they enriched the CJI’s work and helped to identify the support of Member States for the Committee’s primary initiatives. He also viewed this exchange to be very positive and acknowledged the need to hear firsthand the positions expressed at the meeting.

In particular, the Chairman commented on the following:

· Regarding the work methodology, the Annual Report includes the opinions issued by Committee members, so that at meetings with the CAJP and with the legal advisors at the foreign ministries, the views freely expressed by Committee members are known. 

· There are several subjects that are bringing us into new phases in the gradual development of inter-American law, such as the Declaration on Security in the Americas, which contains key elements, not only for codification but also for legal development. It is important that the views of the States on the concept of collective security be known.

· Interdependent relationship between democracy and economic and social development: the CJI is indeed bearing in mind both the Charter of the OAS and the Inter-American Democratic Charter.

· Regarding dialogue with the Member States, perhaps the CJI’s procedures need to be modernized, to keep pace with the latest advances in global communications, so it can more effectively respond to Member States’ requests. The Chairman suggested improving the CJI’s communication with the legal advisors at the foreign ministries through its rapporteurs for the various topics on its agenda.

· Dr. Elizabeth Villalta should participate in the meeting of experts on corruption that will be held at Headquarters on March 28 and 29. The active participation of the rapporteurs in the various events scheduled and held throughout the OAS on topics that have been entrusted to the Committee needs to be coordinated.

· The CJI will again study the advisability of an Inter-American Convention against Racism, taking into account the new concerns that had been expressed in the CAJP.

· The CJI understands and will work on the concern regarding the right to the privacy of personal data.
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�.	Prepared by the Permanent Council secretary.


�.	Dr. Antonio Fidel Pérez, a member of the CJI, was also in attendance.


�.	Prepared based on the interventions of the delegations that took part in the dialogue.





