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NOTE FROM THE CHAIR OF THE Committee on Juridical and Political Affairs TO THE PERMANENT MISSIONS
Referral of a fifth set of draft resolutions previously approved by the Committee on Juridical and Political Affairs to the OAS Permanent Council for consideration


The Chair of the Committee on Juridical and Political Affairs hereby sumits to the OAS Permanent Council, for consideration at its regular meeting scheduled for Tuesday, May 24, 2005, the following draft resolutions, the texts of which have been approved by the Committee:
1.
“Protecting Human Rights and Fundamental Freedoms While Countering Terrorism” (CP/CAJP-2244/05 rev. 7)

2.
“Internally Displaced Persons” (CP/CAJP-2250/05 rev. 4)

3.
“Prevention of Racism and All Forms of Discrimination and Intolerance and Consideration of the Preparation of a Draft Inter-American Convention” (CP/CAJP-2271/05 rev. 6)

4.
“Observations and Recommendations on the Annual Report of the Inter-American Commission on Human Rights” (CP/CAJP-2291/05 rev. 2)

5.
“Persons Who Have Disappeared and Assistance to Members of Their Families” (CP/CAJP-2278/05 rev. 4)

6.
“Promotion of and Respect for International Humanitarian Law" (CP/CAJP-2280/05 rev. 3)

7.
“Observations and Recommendations on the Annual Report of the Inter-American Court of Human Rights” (CP/CAJP-2287/05 rev. 3)


Accept, Excellency, the renewed assurances of my highest consideration. 

Alberto Borea
Ambassador, Permanent Representative of Peru
Chair of the Committee on Juridical and Political Affairs
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DRAFT RESOLUTION

PROTECTING HUMAN RIGHTS AND

FUNDAMENTAL FREEDOMS WHILE COUNTERING TERRORISM

(Presented by the Permanent Mission of Mexico and agreed to by the CAJP on May 12, 2005)

DRAFT RESOLUTION

PROTECTING HUMAN RIGHTS AND 

FUNDAMENTAL FREEDOMS WHILE COUNTERING TERRORISM

(Presented by the Permanent Mission of Mexico and agreed to by the CAJP on May 12, 2005)

THE GENERAL ASSEMBLY,

RECALLING its resolutions AG/RES. 1840 (XXXII-O/02), AG/RES. 1906 (XXXII-O/02), AG/RES. 1931 (XXXIII-O/03), and AG/RES. 2035 (XXXIV-O/04), and the Report on Terrorism and Human Rights, prepared by the Inter-American Commission on Human Rights (OEA/Ser.L/V/II.116 – Doc.5 rev. 1);

REAFFIRMING the principles and purposes of the Charter of the Organization of American States and the Charter of the United Nations;

EMPHASIZING that everyone is entitled to the rights and freedoms set forth in the Universal Declaration of Human Rights, without distinction of any kind as to race, color, sex, language, religion, political or other opinion, national or social origin, property, birth, or other status, and that this applies in all circumstances, in accordance with international law;
REITERATING that all persons are equal before the law and have the rights and duties established in the American Declaration of the Rights and Duties of Man, without distinction as to race, sex, language, creed, or any other factor;
CONSIDERING that terrorism poses a serious threat to the security, the institutions, and the democratic values of states and to the well-being of our peoples;

TAKING INTO ACCOUNT:

That, in the Declaration of Port-of-Spain, adopted on February 17, 2005, the member states reaffirmed “that terrorism in all its forms and manifestations, whatever its origin or motivation, has no justification whatsoever and constitutes a grave threat to international peace and security, undermines on-going efforts to foster stability, prosperity and equity in the countries of the region, and violates the democratic values and principles enshrined in the OAS Charter, Inter-American Democratic Charter and other regional and international instruments”;

That, in the Declaration on Security in the Americas, the states of the Hemisphere renewed their commitment to fight terrorism and its financing, with full respect for the rule of law and international law, including international humanitarian law, international human rights law, and international refugee law, the Inter-American Convention against Terrorism, and United Nations Security Council resolution 1373 (2001); and

That, in the Declaration of Nuevo León of the Special Summit of the Americas, the Heads of State and Government agreed to take all necessary steps to prevent and counter terrorism and its financing, in full compliance with their obligations under international law, including international human rights law, international refugee law, and international humanitarian law;

WELCOMING that, with the ratifications of Antigua and Barbuda, Canada, Chile, Dominica, El Salvador, Honduras, Mexico, Nicaragua, Paraguay, and Peru, the Inter-American Convention against Terrorism came into force on July 10, 2003, and that Panama and Venezuela became states parties to the Convention in 2004, which brings to 12 the number of countries that have ratified the Convention; and

CONSIDERING the report of the Meeting of Government Experts to Exchange, from a Human Rights Perspective, Best Practices and National Experiences in Adopting Antiterrorism Measures, held on February 12 and 13, 2004 (CP/CAJP-2140/04),

RESOLVES:

1. To reaffirm that the fight against terrorism must be waged with full respect for the law, human rights, [the guarantees of]
/ due process, and democratic institutions, so as to preserve the rule of law and democratic freedoms and values in the Hemisphere.

2. To reaffirm that all member states have a duty to ensure that all measures adopted to combat terrorism are in compliance with their obligations under international law, in particular international human rights law, international refugee law, and international humanitarian law.

3. To urge all OAS member states, with a view to fulfilling the commitments undertaken in this resolution, to sign and ratify, ratify, or accede to, as the case may be and as soon as possible, the Inter-American Convention against Terrorism [and the Inter-American Convention on Human Rights]
/; and to urge the states parties to take appropriate steps to implement the provisions of those treaties.

4. To request the Inter-American Commission on Human Rights to continue promoting respect for and the defense of human rights and facilitating efforts by member states to comply appropriately with their international human rights commitments when developing and executing counterterrorist measures, including, in particular, the rights of persons who might be at a disadvantage, subject to discrimination, or at risk as a result of terrorist violence or counterterrorist initiatives, and to report to the Permanent Council on the advisability of conducting a follow-up study.

5. To request the Inter-American Commission on Human Rights to continue preparing recommendations for the protection of human rights by OAS member states in the fight against terrorism, in coordination with the Inter-American Committee against Terrorism and in consultation with national experts, as requested in resolution AG/RES. 2035 (XXXIV-O/04), prior to the thirty-sixth regular session of the General Assembly.

6. There are three options for this operative paragraph:

· Wording proposed by the Permanent Mission of Mexico:

[Based on the recommendations referred to in the preceding paragraph, the Permanent Council should present draft Inter-American Guidelines for the Protection of Human Rights and Fundamental Freedoms in the Fight against Terrorism, for consideration and adoption by the General Assembly at its thirty-sixth regular session.]
· Wording proposed by the Permanent Mission of Colombia:

[Based on the recommendations referred to in the preceding paragraph, the Permanent Council may consider presenting draft Inter-American Guidelines for the Protection of Human Rights and Fundamental Freedoms in the Fight against Terrorism, for possible adoption by the General Assembly.]
· The Permanent Mission of the United States has requested that this operative paragraph be deleted.

7. To reiterate the importance of intensifying dialogue among the Inter-American Committee against Terrorism, the Inter-American Commission on Human Rights, and other pertinent areas of the Organization, with a view to improving and strengthening their ongoing collaboration on the issue of protecting human rights and fundamental freedoms while countering terrorism.

8. To request the Permanent Council to report to the General Assembly at its thirty-sixth regular session on the implementation of this resolution, which will be carried out within the resources allocated in the program-budget and other resources. 
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(Presented by the Permanent Mission of Mexico and

agreed to by the CAJP at its meeting of May 16, 2005)

DRAFT RESOLUTION

INTERNALLY DISPLACED PERSONS

(Presented by the Permanent Mission of Mexico and
agreed to by the CAJP at its meeting of May 16, 2005)

THE GENERAL ASSEMBLY,

RECALLING its resolutions AG/RES. 1971 (XXXIII-O/03), “The Protection of Refugees, Returnees, and Internally Displaced Persons in the Americas”; AG/RES. 774 (XV-O/85); AG/RES. 838 (XVI-O/86); AG/RES. 951 (XVIII-O/88); AG/RES. 1021 (XIX-O/89); AG/RES. 1039 (XX-O/90); AG/RES. 1040 (XX-O/90); AG/RES. 1103 (XXI-O/91); AG/RES. 1170 (XXII-O/92); AG/RES. 1214 (XXIII-O/93); AG/RES. 1273 (XXIV-O/94); AG/RES. 1336 (XXV-O/95); AG/RES. 1416 (XXVI-O/96); AG/RES. 1504 (XXVII-O/97); AG/RES. 1602 (XXVIII-O/98); AG/RES. 1892 (XXXII-O/02); and in particular AG/RES. 2055 (XXXIV-O/04), “Internally Displaced Persons”;

REITERATING the principles established in the Inter-American Democratic Charter, especially those referred to in its Chapter III, “Democracy, Integral Development, and Combating Poverty”;

RECALLING the pertinent international norms on human rights, humanitarian law, and refugee law; and recognizing that the protection of internally displaced persons has been reinforced by the identification, reaffirmation, and consolidation of specific protective standards, in particular the Guiding Principles on Internal Displacement, prepared by the Representative of the United Nations Secretary-General on Internally Displaced Persons;

RECALLING ALSO that, according to those guiding principles, internally displaced persons are “persons or groups of persons who have been forced or obliged to flee or to leave their homes or places of habitual residence, in particular as a result of or in order to avoid the effects of armed conflict, situations of generalized violence, violations of human rights or natural or human-made disasters, and who have not crossed an internationally recognized State border”;

EMPHASIZING that the states have the primary responsibility to provide protection and assistance to internally displaced persons within their jurisdiction, as well as to address, as appropriate, the causes of the internal displacement problem and to do so, when so required, in cooperation with the international community;

TAKING NOTE that several countries in the Hemisphere are using the Guiding Principles on Internal Displacement, prepared by the Representative of the United Nations Secretary-General on Internally Displaced Persons, and including them in the development of national policies and strategies;

UNDERSCORING the holding of the Regional Seminar on Internal Displacement in the Americas, in Mexico City in February 2004, which made it possible to evaluate and identify possible solutions to the problem of internal displacement in the region;

TAKING INTO ACCOUNT that the problem of internally displaced persons is of significant proportions and that their needs, particularly with regard to protection and assistance, require immediate attention;

EMPHASIZING the importance of implementing effective policies for preventing and averting forced internal displacement and for protecting and assisting displaced persons during displacement and during return or resettlement, and reintegration;

UNDERSCORING that to promote enhanced protection for internally displaced persons, comprehensive strategies and lasting solutions are needed, which include, among other aspects, the safe and voluntary return of internally displaced persons, promotion and protection of their human rights, and their resettlement and reintegration, either in their place of origin or in the receiving community; and

REAFFIRMING the importance of international cooperation, both from governments and from civil society institutions and organizations, in addressing fully and effectively the needs of internally displaced persons,

RESOLVES:
1. To urge member states to include, as appropriate, in their sectoral plans and programs the special needs of internally displaced persons.

2. To appeal to member states to consider the Guiding Principles on Internal Displacement in designing public policy on this matter.

3. To encourage member states to address the diverse causes of the internal displacement of persons in order to prevent it occurring, and to bear in mind that dialogue is essential to the achievement of lasting solutions.

4. To urge member states, in keeping with their responsibility to displaced persons, to lend them assistance and protection, based on comprehensive strategies, through competent national institutions during displacement, return, resettlement, and reintegration.
5. To appeal to appropriate United Nations agencies, other humanitarian organizations, and the international community to provide the support and/or assistance requested by states, in order to address the various causes that give rise to internal displacement and the persons affected by it, at every stage.

6. To instruct the Permanent Council to follow up on this resolution as it deems appropriate.
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PREVENTION OF RACISM AND ALL FORMS OF DISCRIMINATION AND

INTOLERANCE AND CONSIDERATION OF THE PREPARATION

OF A DRAFT INTER-AMERICAN CONVENTION
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DRAFT RESOLUTION

PREVENTION OF RACISM AND ALL FORMS OF DISCRIMINATION AND

INTOLERANCE AND CONSIDERATION OF THE PREPARATION

OF A DRAFT INTER-AMERICAN CONVENTION
/
(Presented by the Permanent Mission of Brazil and cosponsored by the Permanent Missions of Bolivia, Chile, Guatemala, Peru, Uruguay, and Venezuela; and

agreed to by the CAJP at its meetings of May 19 and May 23, 2005)

THE GENERAL ASSEMBLY,

HAVING SEEN the Annual Report of the Permanent Council to the General Assembly (AG/doc.      ), as well as resolutions AG/RES. 1712 (XXX-O/00), AG/RES. 1774 (XXXI-O/01), AG/RES. 1905 (XXXII-O/02), AG/RES. 1930 (XXXIII-O/03), and AG/RES. 2038 (XXXIV-O/04);

REAFFIRMING the firm commitment of the Organization of American States to the eradication of racism and all forms of discrimination and intolerance, and the conviction that discriminatory attitudes of this type are a negation of such universal values as the inalienable and inviolable rights of persons and of the purposes, principles, and guarantees provided for in the Charter of the Organization of American States, the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights, the Universal Declaration of Human Rights, the Inter-American Democratic Charter, and the International Convention on the Elimination of All Forms of Racial Discrimination;

AWARE that the principles of equality and nondiscrimination recognized in Articles 3.l and 45.a of the Charter of the Organization of American States, in Article 2 of the Universal Declaration of Human Rights, in Article II of the American Declaration of the Rights and Duties of Man, in Article 1 of the American Convention on Human Rights, and in Article 9 of the Inter-American Democratic Charter enshrine respect for human rights and fundamental freedoms, without any distinction as to race, color, nationality, sex, language, religion, political or other opinion, national or social origin, property, birth, or any other status;


DEEPLY DISTURBED by the general increase in different parts of the world of cases of intolerance of, and violence against, members of many religious communities, including those motivated by Islamophobia, anti-Semitism, and Christianophobia;


RECOGNIZING the existence of groups of people who are victims of long-standing and contemporary manifestations of racism, discrimination, and intolerance;

RECALLING the Twenty-eighth Special Session of the United Nations General Assembly, held on January 24, 2005, which was convened at the request of, among others, 28 member states of the Organization of American States, and which marked the 60th anniversary of liberation of Nazi death camps;

TAKING INTO ACCOUNT that the preamble to the Declaration and Plan of Action of the Regional Conference of the Americas, held in Santiago, Chile, in December 2000, to prepare for the United Nations World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance, held in Durban, South Africa, in 2001, recognizes that “in spite of the efforts made by States in the region, racism, racial discrimination, xenophobia and related intolerance still persist in the Americas and continue to be causes of suffering, disadvantage and violence, as well as of other serious human rights violations, which must be fought by all available means as a matter of the highest priority”;

RECALLING the report of the Inter-American Juridical Committee on the preparation of a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance, contained in its annual report for 2001 (CP/doc.3545/02);

CONSIDERING FURTHERMORE the study “Judicial System and Racism against Persons of African Descent” (CP/doc.3845/04), prepared by the Justice Studies Center of the Americas (JSCA) in response to the mandate issued in resolution AG/RES. 1930 (XXXIII-O/03);


NOTING WITH SATISFACTION the decision taken by the Inter-American Commission on Human Rights at its 122nd regular session to establish a Special Rapporteurship on the Rights of Persons of African Descent and on Racial Discrimination; and

BEARING IN MIND that resolution AG/RES. 2038 (XXXIV-O/04) instructed the Permanent Council to continue to address, as a matter of priority, the subject of preventing, combating, and eradicating racism and all forms of discrimination and intolerance,
RESOLVES:
1.
To instruct the Permanent Council to establish a working group that will receive inputs from member state delegations, the Inter-American Commission on Human Rights, the Inter-American Court of Human Rights, the Inter-American Juridical Committee, the Justice Studies Center of the Americas, interested OAS organs, agencies, and entities, the United Nations, regional organizations, representatives of indigenous peoples, entrepreneurs, labor groups, and civil society organizations, for the purpose of preparing a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance. 
2.
To request the Justice Studies Center of the Americas (JSCA) to prepare, within the framework of its mandate and available resources, as a complement to the document “Judicial System and Racism against Persons of African Descent” (CP/doc.3845/04), studies on how the judicial systems of the Hemisphere treat indigenous peoples and migrants, which shall mention the diverse forms of discrimination that affect the countries of the Hemisphere, as addressed in the Declaration of the Regional Conference of the Americas in Santiago, with special attention paid to the following:
a.
The manner in which the courts, through their practices and jurisprudence, recognize and apply international and domestic standards on  human rights;

b.
The presence of minorities and indigenous peoples as staff in the judicial branch and the public defender’s and public prosecutor’s offices of states;

c.
Percentage indicators and analysis of the presence of indigenous people and migrants among the states’ prison populations;

d.
Percentage indicators and analysis of the presence of indigenous people and migrants among all persons processed, prosecuted, and convicted by the states’ judicial systems;

e.
Domestic norms for defending the rights of indigenous peoples and migrants;

f.
The treatment given by the courts to documented and undocumented migrant workers when the latter are the accused or defendants in criminal proceedings, with special attention to possible differences in how the two groups are treated and in how the two together are treated in comparison with nationals of the respective state;

g.
The treatment given by the courts to documented and undocumented migrants with regard to labor and social security matters; and

h.
The availability of judicial resources to solve questions concerning migration status and their level of efficiency in doing so. 

3.
To request the JSCA to transmit such studies to the Permanent Council, to the working group referred to in operative paragraph 1 of this resolution, and to the Committee on Juridical and Political Affairs.
4.
To urge states that have not yet done so to respond to the request for information made by the Inter-American Commission on Human Rights (IACHR) on the respective national laws concerning the promotion of equality or affirmative action.

5.
To request the IACHR to present the conclusions of the study referred to in operative paragraph 3 of resolution AG/RES. 1930 (XXXIII-O/00), on the laws of the member states dealing with the adoption of policies to promote equality or affirmative action.

6.
To request the IACHR to continue, within the framework of inter-American and international legal instruments currently in force, to pay due attention to the problems generated by manifestations of racism, discrimination, and intolerance in the Americas and to continue to intensify dialogue and cooperation with the Special Rapporteur of the United Nations Commission on Human Rights on contemporary forms of racism, racial discrimination, xenophobia and related intolerance and report on that cooperation to the Permanent Council in due course.
7.
To invite the organs, agencies, and entities of the Organization, including the Inter-American Commission of Women (CIM) and the Inter-American Council for Integral Development (CIDI), to prepare inputs on the prevention of racism and all forms of discrimination and intolerance and to prepare inputs on the preparation of a draft inter-American convention  for consideration by the Working Group.

8.
To request the Permanent Council to instruct the Working Group to:

a.
Continue to address, as a matter of priority, the subject of preventing, combating, and eradicating racism and all forms of discrimination and intolerance; and

b.
Convene a special meeting of the Working Group to examine and discuss the nature of a future Inter-American Convention against Racism and All Forms of Discrimination and Intolerance that aims to increase the level of protection afforded to human beings against acts of this type, with a view to reinforcing the international standards now in effect, and taking into account the forms and sources of racism, discrimination, and intolerance in the Hemisphere and those manfestations not addressed in existing instruments on the subject.  The following would be invited to participate in the special meeting:  government experts, representatives of specialized organizations of the inter-American system and other regional systems, members of the United Nations specialized agencies, and representatives of nongovernmental organizations. 
9.
To instruct the Permanent Council to follow up on this resolution, which shall be carried out within the resources allocated in the program-budget of the Organization and other resources, and to report to the General Assembly at its thirty-sixth regular session on the implementation of this resolution.
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DRAFT RESOLUTION
OBSERVATIONS AND RECOMMENDATIONS ON THE ANNUAL REPORT

OF THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

(Presented by the Chair of the Committee on Juridical and Political Affairs

and agreed upon by the CAJP on May 19, 2005)
DRAFT RESOLUTION

OBSERVATIONS AND RECOMMENDATIONS ON THE ANNUAL REPORT

OF THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS
(Presented by the Chair of the Committee on Juridical and Political Affairs

and agreed upon by the CAJP on May 19, 2005)


THE GENERAL ASSEMBLY,

HAVING SEEN the Observations and Recommendations of the Permanent Council on the Annual Report of the Inter-American Commission on Human Rights (AG/doc.____ /05); and
CONSIDERING:

That, in the Charter of the Organization of American States, the member states have proclaimed, as one of their principles, respect for the fundamental rights of the individual without distinction as to race, nationality, creed, or sex; and that, under the OAS Charter and the American Convention on Human Rights, the principal function of the Inter-American Commission on Human Rights is to promote the observance and protection of human rights; and

That in the Declaration of the Third Summit of the Americas, held in Quebec City, the Heads of State and Government stated that their “commitment to full respect for human rights and fundamental freedoms is based on shared principles and convictions” and that they supported “strengthening and enhancing the effectiveness of the inter American human rights system, which includes the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights”;
THANKING the Government of Mexico for the invitation it extended to the Inter-American Commission on Human Rights to hold the special session that took place, with the participation of the Court, in Mexico on July 19 to 23, 2004, as a way of promoting the inter-American system of human rights; and

UNDERSCORING the initiative of the Inter-American Commission on Human Rights, the Inter-American Court of Human Rights, and Inter-American Institute of Human Rights to hold jointly, in San José, Costa Rica, during a session of the Court, the First Specialized Course for Government Officials on the Use of the Inter-American Human Rights System,

RESOLVES:

1.
To adopt the Observations and Recommendations of the Permanent Council on the Annual Report of the Inter-American Commission on Human Rights (AG/doc.____/05) and to forward them to that organ.

2.
To reaffirm the essential value of the work carried out by the Inter-American Commission on Human Rights, within its regulatory framework and with full autonomy, to enhance the protection and promotion of human rights and the reinforcement of the rule of law in the Hemisphere.

3.
To encourage OAS member states to:
a.
Consider signing and ratifying, ratifying, or acceding to, as the case may be, all legal instruments of the inter-American human rights system;
b.
Follow up on the recommendations of the Inter-American Commission on Human Rights, including, inter alia, the precautionary measures; and
c.
Continue to take appropriate action in connection with the annual reports of the Inter-American Commission on Human Rights, in the context of the Permanent Council and the General Assembly.

4.
To note with satisfaction the decisions taken by the governments of member states to invite the Inter-American Commission on Human Rights to visit their respective countries and to encourage all member states to continue this practice.


5.
To encourage member states to continue inviting the Inter-American Commission on Human Rights to hold special sessions outside headquarters.


6.
To request the IACHR to present for the information of member states a detailed report on the special session held, with the participation of the Inter-American Court of Human Rights, in Mexico, on July 19 to 23, 2004.


7.
To urge the Inter-American Commission on Human Rights, the Inter-American Court of Human Rights, and the Inter-American Institute of Human Rights to continue to hold specialized seminars for government officials on the inter-American system for the promotion and protection of human rights.

8.
To reiterate the importance of the application of the friendly settlements mechanism among parties concerned, in accordance with the American Convention on Human Rights and the Statute and Rules of Procedure of the Inter-American Commission on Human Rights.

9.
To take the following actions with regard to financing of the Inter-American Commission on Human Rights:
a. Instruct the Permanent Council to continue analyzing ways to achieve an effective and adequate increase in the financial resources allocated to the Inter-American Commission on Human Rights in the program-budget of the Organization.  To that effect, request the Secretary General of the Organization to present, sufficiently in advance of the next regular session of the General Assembly, a proposal on alternative ways of achieving the effective and adequate increase in the financial resources allocated to the Inter-American Commission on Human Rights in the program-budget of the Organization;
b. Invite OAS member states of the Organization to contribute to the Specific Fund for Strengthening the Inter-American System for the Protection and Promotion of Human Rights;

c. Thank member states, permanent observers, and other institutions that have made voluntary contributions to the Inter-American Commission on Human Rights; and
d. Suggest to donors that, to the extent possible, they make part of their voluntary contributions without earmarking that part for specific purposes, to give the Inter-American Commission on Human Rights flexibility in allocating resources among its various activities and projects.


10.
To invite the Inter-American Commission on Human Rights to:

a.
Continue to take into account the observations and recommendations of the member states on its annual report and to adopt such measures as it considers pertinent based on such observations and recommendations;

b.
Continue to publish on its Internet page, when member states so request, their observations and recommendations on its annual report to the General Assembly;

c.
Continue to strengthen existing rapporteurships and operational units within the limits of its available resources, in accordance with Article 15 of its Rules of Procedure; and
d.
Continue to participate, through its commissioners, in the dialogue with member states, in the context of the Committee on Juridical and Political Affairs, in light of the application of its new Rules of Procedure, especially to shed light on the criteria used when applying its principal mechanisms for the protection of human rights, such as precautionary measures, on-site visits, publication of reports, the friendly settlement procedure, the procedures employed by the IACHR in review and initially processing petitions, including the times allowed, inter alia, and to explain the role of the IACHR in proceedings before the Inter-American Court of Human Rights.

11.
To instruct the Committee on Juridical and Political Affairs (CAJP), with a view to implementing operative paragraph 10.d, to schedule meetings to continue its dialogue with the members of the Inter-American Commission on Human Rights.



12.
To request the Permanent Council to report to the General Assembly at its thirty-sixth regular session on the implementation of this resolution, which will be carried out within the resources allocated in the program-budget of the Organization and other resources.
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DRAFT RESOLUTION

PERSONS WHO HAVE DISAPPEARED AND ASSISTANCE
TO MEMBERS OF THEIR FAMILIES

(Presented by the Permanent Mission of Peru and
cosponsored by the Permanent Missions of Argentina and Paraguay;

and agreed to by the CAJP on May 23, 2005)

DRAFT RESOLUTION

PERSONS WHO HAVE DISAPPEARED AND ASSISTANCE

TO MEMBERS OF THEIR FAMILIES

(Presented by the Permanent Mission of Peru and

cosponsored by the Permanent Missions of Argentina and Paraguay;

and agreed to by the CAJP on May 23, 2005)

THE GENERAL ASSEMBLY,

RECALLING its resolutions AG/RES. 1904 (XXXII-O/02), AG/RES. 1944 (XXXIII-O/03), and AG/RES. 2052 (XXXIV-O/04);

TAKING INTO ACCOUNT that the problem of persons who have disappeared and assistance to members of their families is addressed under both international humanitarian law and international human rights law within their respective spheres of application, being different fields of law;

RECALLING ALSO the four Geneva Conventions of August 12, 1949, and the two additional protocols thereto, of 1977, on armed conflict of an international nature and armed conflict not of an international nature;

TAKING NOTE of the results of the International Conference of Governmental and Non-Governmental Experts on the Missing, held in Geneva, Switzerland, from February 19 to 21, 2003, as well as the results of the Regional Conference on persons missing during armed conflicts or other situations of internal violence, held in Lima, Peru, from May 28 to 30, 2003;

TAKING NOTE ALSO of the Declaration and Agenda for Humanitarian Action, adopted by resolution 1 of the 28th International Conference of the Red Cross and Red Crescent, held in Geneva, Switzerland, from December 2 to 6, 2003, which address the question of persons missing as a result of armed conflict or other situations of armed violence;

RECALLING:

The Inter-American Convention on Forced Disappearance of Persons, adopted on June 9, 1994, and noting with satisfaction that the Government of Colombia deposited its instrument of ratification to the Convention this year, which brings to 11 the total number of ratifications and accessions; and

The Declaration on the Protection of All Persons from Enforced Disappearances, adopted by the United Nations General Assembly in its resolution 47/133, of December 18, 1992;

TAKING INTO ACCOUNT resolution 2005/66, “Right to Truth,” adopted by the United Nations Commission on Human Rights on April 20, 2005;

RECALLING that the Rome Statute of the International Criminal Court defines the enforced disappearance of persons as a crime against humanity when committed as part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack;

DEEPLY CONCERNED over the suffering caused both by the disappearance of persons as a result of armed conflict or other situations of armed violence and by forced disappearances;

MINDFUL of the need to prevent the disappearance of persons, to ascertain the fate of those who have disappeared, and to respond to the needs of members of their families, both in situations of armed conflict or other situations of armed violence and in cases of forced disappearances;

CONVINCED that compliance with international humanitarian law by all parties involved in an armed conflict would, in large measure, prevent disappearances and also convinced that the member states are duty-bound to observe and protect human rights in order to prevent forced disappearances; and

CONVINCED ALSO of the need to continue to apply or to develop effective national mechanisms for preventing, and applying sanctions for, the disappearance of persons and for searching for and locating missing persons,

RESOLVES:

1. To urge all parties involved in armed conflict or other situations of armed violence to prevent the disappearance of persons, in accordance with the provisions of international humanitarian law, as applicable; and likewise to urge member states to observe and protect human rights, in order to prevent forced disappearances.

2. To urge member states to promote, through the appropriate national authorities, the design and application of policies for preventing the disappearance of persons and for searching for and locating missing persons.

3. To urge member states to issue notification when persons are deprived of their freedom, to respect their right to maintain contact with their relatives, and to conduct efforts to make means of personal identification available to persons, especially those who are at risk of disappearance.

4. To urge those member states of the OAS that have not yet done so to consider signing and ratifying, ratifying, or acceding to, as the case may be, the Inter-American Convention on Forced Disappearance of Persons.

5. To urge all states parties to the Inter-American Convention on Forced Disappearance of Persons to define forced disappearance as an offense under their national law, on the basis of that Convention, so as to prevent, punish, and eradicate the act of forced disappearance of persons.

6. To urge member states to take all feasible measures to make clear the circumstances and the fate of persons who have disappeared, to notify their relatives, and to take appropriate measures to guarantee an impartial investigation by the competent authorities.

7. To urge member states to proceed as expeditiously as possible, once human remains have been found, to identify them, to determine whether they belong to persons who have disappeared, and, if so, to notify their relatives.

8. To urge member states, to the extent of their ability, to attend to the needs of relatives of missing persons, especially with regard to material, psychological, social, and legal support, taking into account the particular needs of female heads of household.

9. To urge member states to adopt the necessary measures to prevent the impunity of, and to bring to justice, the parties responsible for crimes related to the disappearance of persons as a result of armed conflict or other situations of armed violence, or in the case of forced disappearances.

10. To urge member states to cooperate among themselves, as appropriate, in addressing the problem of the disappearance of persons.

11. To encourage member states to request support in addressing this problem, when they deem it appropriate, from international and civil society organizations.

12. To instruct the Permanent Council to follow up on this resolution.
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THE GENERAL ASSEMBLY,


RECALLING its resolutions AG/RES. 1270 (XXIV-O/94), AG/RES. 1335 (XXV-O/95), AG/RES. 1408 (XXVI-O/96), AG/RES. 1503 (XXVII-O/97), AG/RES. 1565 (XXVIII-O/98), AG/RES. 1619 (XXIX-O/99), AG/RES. 1706 (XXX-O/00), AG/RES. 1770 (XXXI-O/01), AG/RES. 1771 (XXXI-O/01), AG/RES. 1900 (XXXII-O/02), AG/RES. 1904 (XXXII-O/02), AG/RES. 1944 (XXXIII-O/03), and AG/RES. 2052 (XXXIV-O/04);


RECALLING that, under the Charter of the Organization of American States, human rights and fundamental freedoms must always be respected[, even in situations of armed violence];

Alternate text proposed by the Permanent Mission of the United States

RECALLING that, under the Charter of the Organization of American States, and in view of all applicable provisions of international humanitarian law and human rights law, human rights and fundamental freedoms must always be respected, even in situations of armed conflict;

DISMAYED by the persistent violations of international humanitarian law in the world;


DEEPLY CONCERNED about the suffering of all victims of armed conflict;


AWARE of the need to strengthen respect for the rules of international humanitarian law, by means of their acceptance, their dissemination, and the adoption of measures to ensure their application at the national level;


AWARE ALSO of the need for states to prevent impunity and to bring to justice those responsible for war crimes, crimes against humanity, and other grave breaches of international humanitarian law;


RECALLING that it is the obligation of all states to respect and ensure respect, in all circumstances, for the 1949 Geneva Conventions and, for the states that are party thereto, the provisions contained in the 1977 Additional Protocols to those conventions, as well as the provisions and general principles established in international humanitarian law;


UNDERSCORING that this year marks the 25th anniversary of the 1980 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects;


RECALLING that the Rome Statute of the International Criminal Court defines war crimes, crimes against humanity, and crimes of genocide that the states parties thereto have committed to punishing them;


ACKNOWLEDING with pleasure the Declaration and Plan of Action adopted by the Nairobi Summit on a Mine-Free World, held in Nairobi, Kenya, from November 29 to December 3, 2004;


Noting the observance of the 50th Anniversary of the 1954 Convention for the Protection of Cultural Property in the Event of Armed Conflict, in San Salvador, from June 21 to 23, 2004;


EXPRESSING ITS SATISFACTION with the cooperation between the Organization of American States and the International Committee of the Red Cross with regard to promoting respect for international humanitarian law and the principles behind said law, one example of which was the joint organization of the Regional Meeting on Harmonizing National Criminal Law with International Humanitarian Law Treaties, held in Mexico City on May 7 and 8, 2004; and


EXPRESSING ITS SATISFACTION ALSO with the holding at the Organization’s headquarters, on April 1, 2005, of a “Working Meeting on Appropriate Measures That States Should Take to Cooperate with the International Criminal Court in the Investigation, Prosecution, and Punishment of the Perpetrators of War Crimes, Crimes against Humanity, Genocide, and Crimes against the Administration of Justice of the International Criminal Court,” and of a “Special Meeting of the Committee on Juridical and Political Affairs on the Promotion of and Respect for International Humanitarian Law,”

RESOLVES:


1.
To urge the member states and all parties engaged in an armed conflict to honor their obligations under international humanitarian law, including those pertaining to protection of the civilian population and the treatment of prisoners of war.


2.
To urge member states of the Organization that have not yet done so to consider becoming party to the following treaties:

a.
The 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict, and its 1954 and 1999 Protocols, respectively;

b.
The 1972 Convention on the Prohibition of the Development, Production, and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on Their Destruction;

c.
The 1977 Additional Protocols (I and II) to the 1949 Geneva Conventions; and to consider making the declaration contemplated in Article 90 of Additional Protocol I;

d.
The 1980 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects, including the amendment to its Article I adopted in 2001 and its five protocols;

e.
The 1989 Convention on the Rights of the Child, and its 2000 Optional Protocol on the involvement of children in armed conflict;

f.
The Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on Their Destruction;

g.
The 1997 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Antipersonnel Mines and on Their Destruction;

h.
The 1997 Inter-American Convention against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials (CIFTA);

i.
The 1998 Rome Statute of the International Criminal Court; and

j.
The 1994 Convention on the Safety of United Nations and Associated Personnel.


3.
To urge member states to adopt the necessary legislative and administrative measures to implement any international humanitarian law instruments to which they are parties, with particular attention to the following obligations, as applicable:

a.
Suppression of war crimes pursuant to the provisions of the 1949 Geneva Conventions and their 1977 Additional Protocol I, with regard to definition of the crimes, universal jurisdiction, and the responsibility of superiors, without any distinction as to international or internal armed conflicts;

b.
Full cooperation with the International Criminal Court, in particular in the investigation and prosecution of crimes within its jurisdiction;

c.
Regulation of the use of, and protection of, the red cross and red crescent emblems, and punishment for the misuse thereof, in accordance with the 1949 Geneva Conventions and their two 1977 Additional Protocols;

d.
Adoption of effective measures to prevent the disappearance of persons in cases of armed conflict or other situations of armed violence, determination of the fate of those who have disappeared, and attending to the needs of family members;

e.
Protection of cultural property from the effects of armed conflict, including internal violence, including the identification, registry, and marking of said property;

f.
Prohibition of the recruitment of children under 18 years of age into the armed forces or armed groups, and of their participation in hostilities, in accordance with the Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict;

g.
Prevention and suppression of any activity in which the states parties are prohibited from engaging under the 1997 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Antipersonnel Mines and on Their Destruction, by persons or in territory under their jurisdiction or control; and

h.
In the study, development, acquisition, or adoption of new weapons or new means or methods of warfare, to determine whether their use would be contrary to international humanitarian law, and, in that event, neither to adopt them for use by the armed forces nor to manufacture them for such purposes.


4.
To urge member states to bring about the widest possible dissemination of international humanitarian law in particular by their incorporation into military doctrine and manuals, as well as among the entire civilian population.


5.
To invite the states parties to the Rome Statute to define in their criminal legislation the crimes set forth in that treaty.


6.
To call on all parties to armed conflict to take special measures to protect women and girls from gender-based violence, particularly rape and other forms of sexual abuse, and all other forms of violence in situations of armed conflict.


7.
To urge member states to continue to support the work of national committees or commissions responsible for the dissemination and implementation of international humanitarian law; and to urge states where such bodies do not exist to consider establishing them, with support from the International Committee of the Red Cross (ICRC).


8.
To urge member states to consider adopting the appropriate measures, at the national level, to address the grave humanitarian consequences of the unregulated availability of arms, including the enactment of domestic laws aimed at strengthening control over the manufacturing of and illicit trafficking in firearms and other related materials, and to bear in mind the Programme of Action adopted at the United Nations Conference on the Illicit Trade in Small Arms and Light Weapons in All Its Aspects (New York, July 9-20, 2001)
.


9.
To request the General Secretariat to continue to organize, through the Office of Inter-American Law and Programs of the Department of Legal Affairs and Services and in coordination with the ICRC, governmental conferences to disseminate, and to reinforce the implementation of, international humanitarian law and related inter-American conventions.

10.
To instruct the Permanent Council to continue to organize, with support from the Office of Inter-American Law and Programs of the Department of Legal Affairs and Services of the General Secretariat, and in cooperation with the ICRC, special meetings on topical issues in the area of international humanitarian law.


11.
To instruct the Permanent Council to present a report to the General Assembly at its thirty-sixth regular session on the implementation of this resolution.
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THE GENERAL ASSEMBLY,


HAVING SEEN the observations and recommendations of the Permanent Council on the Annual Report of the Inter-American Court of Human Rights (AG/doc. . . . /05);

CONSIDERING:


That in the Declaration of the Third Summit of the Americas, held in Quebec City, the Heads of State and Government stated that their “commitment to full respect for human rights and fundamental freedoms is based on shared principles and convictions” and that they supported “strengthening and enhancing the effectiveness of the inter American human rights system, which includes the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights”;


That Article 54.f of the Charter of the Organization of American States establishes that it is a function of the General Assembly to consider the observations and recommendations presented by the Permanent Council on the reports of the organs, agencies, and entities of the Organization, in accordance with Article 91.f of the Charter; and


That Article 65 of the American Convention on Human Rights establishes that “to each regular session of the General Assembly of the Organization of American States the Court shall submit, for the Assembly’s consideration, a report on its work during the preceding year.  It shall specify, in particular, the cases in which a state has not complied with its judgments, making any pertinent recommendations”;


TAKING NOTE of the last Advisory Opinion, OC-18/03, “Legal Status and Rights of Undocumented Migrants,” issued by the Inter-American Court of Human Rights, on September 17, 2003;


EXPRESSING ITS APPRECIATION to the Government of Paraguay for the invitation to host the special session of the Inter-American Court of Human Rights held from May 9 to 13, 2005, as a means of promoting the inter-American human rights system; and


HIGHLIGHTING the initiative of the Inter-American Commission on Human Rights, the Inter-American Court of Human Rights, and Inter-American Institute of Human Rights to hold jointly, in San José, Costa Rica, during a session of the Court, the First Specialized Course for Government Officials on the Use of the Inter-American Human Rights System,

RESOLVES:


1.
To adopt the observations and recommendations of the Permanent Council on the Annual Report of the Inter-American Court of Human Rights (AG/doc. . . ./05); and to transmit them to that organ.


2.
To reaffirm the essential value of the work of the Inter-American Court of Human Rights in enhancing the promotion and defense of human rights in the Hemisphere.


3.
To reiterate that the judgments of the Inter-American Court of Human Rights are final and may not be appealed and that the states parties to the Convention undertake to comply with the decisions of the Court in all cases to which they are party.


4.
To reiterate the need for states parties to provide, in a timely fashion, the information requested by the Court in order to enable it to fully meet its obligation to report to the General Assembly on compliance with its judgments.


5.
To reaffirm the importance of:

a.
The advisory function of the Inter-American Court of Human Rights for the development of inter-American jurisprudence and international human rights law and, in that context, to take note of Advisory Opinion OC-18/03; and
b.
The jurisprudence of the Inter-American Court of Human Rights for the effective exercise of and respect for human rights in the Hemisphere, and consequently the dissemination of its decisions by the member states, as they deem it appropriate.


6.
To instruct the Permanent Council to:

a.
Continue its consideration of the issue of “Access of victims to the Inter-American Court of Human Rights (jus standi) and its application in practice,” including its financial and budgetary implications, taking into account the report of the Inter-American Court of Human Rights entitled “Bases for a Draft Protocol to the American Convention on Human Rights to Strengthen Its Mechanism for Protection - Volume II”; the proposal presented by the Government of Costa Rica, “Draft Optional Protocol to the American Convention on Human Rights”; the revised Rules of Procedure of the Inter-American Court of Human Rights and of the Inter-American Commission on Human Rights; and the need to maintain procedural equity and to redefine the role of the Commission in proceedings before the Court;

b.
Three texts have been proposed for this paragraph:

Text proposed by the Permanent Mission of Mexico. 

As part of the reflection process under way to strengthen the inter-American human rights system, evaluate the options available for following up on compliance with the decisions of the Inter-American Court of Human Rights;

Text proposed by the Permanent Mission of Uruguay

As part of the reflection process under way to strengthen the inter-American human rights system, consider the topic of follow-up to the decisions of the Inter-American Court of Human Rights and, to that end, request inputs from the Court itself, inter alia;

Text proposed by the Permanent Mission of Colombia
/
Continue to consider means of encouraging compliance by member states with the judgments of the Court; and

c.
Instruct the Permanent Council to continue to examine ways to bring about an effective and adequate increase in the financial resources allocated to the Inter-American Court of Human Rights, which will take into account the suggestions made by the Court itself in its Annual Report for 2004, including, among other things, the possibility of increasing the number and the length of its sessions.  To that effect, request the Secretary General of the Organization to present a proposal, sufficiently in advance of the next regular session of the General Assembly, with alternatives for bringing about an effective and adequate increase in the financial resources allocated to the Inter-American Court of Human Rights in the program-budget of the Organization.


7.
In addition, to encourage member states to contribute to the Specific Fund for Strengthening the Inter-American System for the Protection and Promotion of Human Rights.  Also to thank member states, permanent observers, and other institutions that have made voluntary contributions to the Inter-American Court of Human Rights.


8.
To encourage member states to continue to invite the Inter-American Court of Human Rights to hold special sessions away from its headquarters.


9.
To urge the Inter-American Court of Human Rights, the Inter-American Commission on Human Rights, and the Inter-American Institute of Human Rights to continue to hold specialized seminars on the inter-American system for the promotion and protection of human rights for government officials.

10.
To invite the Inter-American Court of Human Rights to continue to participate, with its judges, in the dialogue with member states in the reflection process on strengthening the inter-American human rights system, within the context of the Committee on Juridical and Political Affairs.


11.
To urge the OAS member states to consider the signature and ratification of, ratification of, or accession to, as the case may be, the American Convention on Human Rights and other instruments of the system, including acceptance of the binding jurisdiction of the Inter-American Court of Human Rights.


12.
To request the Permanent Council to report to the General Assembly at its thirty-sixth regular session on the implementation of this resolution, which will be carried out within the resources allocated in the program-budget of the Organization and other resources.
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�.	The delegation of Venezuela requested that this text remain in brackets.


�.	The delegation of the United States requested that these brackets be inserted.


�.	The United States reserves on paragraphs 1, 7, and 8b because it believes the working group should not begin the process of preparing a new convention against racism.  As there is already a robust global treaty regime on this topic, most notably the International Convention on the Elimination of All Forms of Racial Discrimination to which some 170 countries are States Parties, a regional instrument is not necessary and runs the risk of creating inconsistencies with this global regime.   The United States supports the creation of a working group, but believes that the working group should be more action oriented in addressing the scourge of racism and discrimination.  Such a working group should analyze the forms and sources of racism and discrimination in the Hemisphere and identify practical steps that governments in the hemisphere might adopt to combat racism and other forms of discrimination, including best practices in the form of national legislation and enhanced implementation of existing international instruments.  This would be aimed at bringing immediate and real-world protection against discrimination.   In light of this position, the United States cannot, in good faith, join in the consensus on those paragraphs within an OAS resolution that support the lengthy and expensive preparation of a new convention against racism.





�.	The United States enters its reservation to operative paragraphs 2.g, 2.i, 3.b, 3.h, and 4 of this resolution.


�.	Based on the mandate in operative paragraph 3.e of the Permanent Council draft resolution on the topic “strengthening human rights systems pursuant to the Plan of Action of the Third Summit of the Americas.”





�As requested, copied exactly from preambular para. 7 of AG/RES. 2052.  EYoder


�Capitalization and quotation marks added according to specific instructions in job CP14668.  This departs from normal OAS usage.  EYoder


�English provided in instructions for job CP14668 and copied exactly.  EYoder


�Op. para. 10, UN Security Council res. 1325, Oct. 31, 2000 (S/RES/1325).  EYoder


�Identical to op. para. 4 of AG/RES. 2052, except that “ammunition” was deleted.  EYoder





