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I. INTRODUCTION

In his remarks to the OAS Committee on Juridical and Political Affairs on March 11, 2004, in connection with the presentation of the Report on the Activities of the Inter-American Court of Human Rights, the President of that Court said that he thought it appropriate “to embark on a broad process of reflection shared among the following participants, with each contributing its own perspective: the organs of the OAS, the Court and the Commission, the states, the Inter-American Institute of Human Rights, civil society institutions and groups, outside observers, and academics.
Suitably conducted, in a manner tailored to achievement of the proposed goals, this process could yield useful suggestions for corrective measures, reform, progress, and consolidation.  A broad, serious, and serene examination, carried out in good faith, could prove an excellent step to take in the new phase we are initiating.”
The Court was pleased to note that this initiative was taken up at the General Assembly of the Organization in its resolution entitled “Strengthening of Human Rights Systems pursuant to the Plan of Action of the Third Summit of the Americas,” which instructed the Permanent Council to engage in a process of reflection on this system.
The OAS Committee on Juridical and Political Affairs has encouraged this process. On December 16 it decided to initiate the first phase of that process and invited member states, the Inter-American Court of Human Rights, and the Inter-American Commission on Human Rights to hold preliminary consultations on the major challenges facing the inter-American system and possible actions to strengthen and improve it.  This report and its appendix constitute, to some extent, a preliminary contribution to this process of reflection.
II. INDEPENDENCE AND AUTONOMY

The Court has acted with the independence and autonomy that are the hallmarks of a true judicial authority.  Those attributes stem from the very nature of the administration of justice and from the letter and spirit of the American Convention and the Statute adopted by the OAS General Assembly, in resolution No. 448, at its ninth regular session, held in La Paz, Bolivia, in October 1979.  That Statute commences with a statement recognizing the Court’s autonomy:  “The Inter-American Court of Human Rights is an autonomous judicial institution (…)” (Article 1).  There was no question about that.
The Organization, its member states, and the Court itself have all contributed to the steadfast preservation of that autonomy.  That lends prestige to the Court and to the system as a whole.  We are sure that this will continue to be the case and that it will continue to imbue all the Court’s activities, in its administrative and budgetary tasks as well as in the performance of its judicial functions.
III. THE NEED FOR MORE FUNDING IN VIEW OF THE INCREASE IN THE VOLUME OF LITIGATION AND THE NUMBER OF ADVISORY OPINIONS AND PROVISIONAL MEASURES
As expected and noted on a number of occasions, there has been a substantial increase in the number of lawsuits brought before the Court.  In 2004, there were 12 new petitions.
/ In the first two months of 2005, six new petitions were submitted.
/  It is also indicative of a trend that the 27 cases brought before the Court in 2003-2004 were equal to the sum of all cases presented in 1997,
/ 1998,
/ 1999,
/ 2000,
/ 2001,
/ and 2002.
/
In other areas of the Court’s judicial activities, the workload has also increased. In 2004, there were two requests for advisory opinions.
/  That same year, the Court adopted 12 new provisional measures and dismissed one such request.
/  On three occasions, it also expanded various measures that had previously been adopted.
/  This means that there was an increase of over 100 percent vis-à-vis 2003, or, in other words, that the number of provisional measure matters settled was equal to the sum of all those resolved in 2002
/ and 2003
/, combined.  Furthermore, in 2004, the Court held 25 percent more public hearings.
These data are key to any discussion of the present and future role of the inter-American system for the protection of human rights.
There are various explanations for the increase in the workload.  They include, in our view, growing expectations as to what the Inter-American Court can provide, now that it is better known (although much remains to be done in that respect); the inclusion of issues bordering on–or directly associated with–social, economic, and cultural rights; and the amendments made to the Rules of Procedure of the Court and the Commission, especially the latter.  Everything suggests that the current trend of an increasing judicial workload will continue at an even quicker pace in the future.
The expansion of the workload is not being met by a matching and systematic provision of regular funds to finance, inter alia, an extension of the Court’s sessions, the possibility of the judge-rapporteurs moving to San José a few days prior to the full court to prepare the draft judgments the latter will have at its disposal (all of which is intended to keep alive the idea of the Court meeting in permanent session at its Seat, as soon as circumstances permit, with full-time judges to attend in a timely manner to the increasing demand for its judicial services), and the hiring of legal support personnel.  All these are essential if the Court is to handle, with a reasonable chance of success, the extraordinary–but expected–increase in its workload.  It is perhaps worth recalling that the amendments to the Rules of Procedure formed part of a package of measures, which were to be matched by the corresponding budgetary facilities, an outcome that has yet to materialize.
The regular budget, covered by the Organization of American States, has remained unchanged in recent years and in some of them even declined in nominal terms, not to mention what happened in real terms.
/  In 2005, that budget amounts to a little under US$1,400,000.  That is the–clearly insufficient–sum we can and must use to plan short and medium-term activities.  As the Acting Secretary General of the Organization recently said, the inter-American system for the protection of human rights is “underfunded.”
/
There is other revenue contributed by a few countries, which we thank for their solidarity, and by a number of institutions, several of which do not form part of the Americas, which we should also like to thank.  The former comprise contributions from Costa Rica (a traditional donor), Mexico, Brazil, and Paraguay.  Institutions contributing are the European Union, the Inter-American Development Bank, and the Office of the United Nations High Commissioner for Refugees.  However, these are contingent contributions, often made on a one-off basis and for specific programs.  Therefore, they cannot be relied on for proper scheduling of the Court’s overall activities. Moreover, depending on the occasionally manifested good will of third parties renders inter-American jurisdiction highly vulnerable. 
I need not even mention what has happened–or rather not happened–with the judges’ remunerations in the past 10-15 years, which are not even remotely comparable to those received by others working for our Organization, who are also paid on the basis of the number of days worked.  Here, we should pause to reflect and clarify.  It is said that the Inter-American Court does not operate full time.  That statement is not, strictly speaking, true.  The judges of the Court study cases and prepare drafts in their own countries, while the Secretariat performs its responsibilities uninterruptedly at the seat of the Court in San José.  Consequently, the jurisdictional work is continuous, even when the Court itself, as a full court of judges, meets for four or five sessions over the course of the year to conduct hearings and deliberations, and to hand down judgments and other resolutions requiring the presence and participation of all those making up the collegial body.
We are therefore faced with a structural problem that will affect the work of the human rights protection system increasingly in the coming years and, indeed, in the coming months.  We trust that the competent organs with regard to this matter will consider the state in which the inter-American system of human rights finds itself today and its possible deterioration in the near future.  The Court has not only constantly drawn attention to this state of affairs but has also continued to make every effort to mitigate its consequences:  which means, essentially, radically improving productivity, as pointed out by the President of the Court when presenting the annual report of the Court for 2004. 
In light of the above, any move to strengthen the inter-American system of human rights must begin by endowing its organs with sufficient financial resources; otherwise such initiatives could come to a standstill.

IV. APPLICATION OF THE AMENDMENTS TO THE RULES OF PROCEDURE

It is worth noting some features associated with the Rules of Procedure in force which were issued in 2000 and amended in 2003.  Numerous novel aspects were, of course, introduced under the Court’s regulatory authority.  Briefly, they served two immediate objectives:  on the one hand, to allow the alleged victims, their family members, and their representatives to participate directly at every stage of the process; and, on the other, to further rationalize and streamline proceedings to make them more expeditious, without prejudice to legal certainty, and to avoid unnecessary costs, to the benefit of all the parties involved.  The reforms carried out have yielded positive results with respect to both objectives.
Let us mention, first, the increasing participation by the alleged victim in trial procedures.  As is well known, in an initial stage, the alleged victim appeared, either in person or through his or her representatives, as part of the delegation of the Inter-American Commission.  At a second stage, he or she participated autonomously only with respect to claims for reparation, not all aspects of which are subject to the presence of the victim.  Today, on broader procedural grounds within the bounds of the American Convention, the alleged victim intervenes autonomously and with extensive procedural rights throughout the proceedings.
This new presence of the alleged victim affects the procedure in a number of ways that are worth analyzing and responding to in the manner that best safeguards both human rights and the efficacy of the system.  The Court’s own contribution in this area has been to modify certain practices, adopt new jurisdictional criteria, and reform–as it did in 2003–the regulations governing proceedings that previously unfolded in two parts and now in three, which is undoubtedly a significant change for the performance of, and dealing with, numerous acts in the course of  proceedings.  We have begun discussing this matter with the Inter-American Commission and note with interest that the Committee on Juridical and Political Affairs has brought it to the attention of key players and participants in the system.
One of the markedly positive outcomes of the regulations currently in effect is the bunching of proceedings, which has made it possible to move from proceedings rigidly divided into three stages, each with its hearing and judgment, to an integrated proceedings with–in most, but not all, cases–a single hearing and a single judgment, both of which address the various issues raised: demurrers (excepciones), merits, and reparation.  This reform and its implementation have led to immediate improvements.  Without impairing legal certainty, the quest for historical truth, or the quality of the decisions–which, in our view, maintain the high quality that has characterized them for many years–the Court has managed to radically reduce the processing time between the moment a petition is brought before it and judgment.
To illustrate this, allow me to cite a few figures.  Under the 1980 Rules of Procedure, the average processing time for lawsuits was 39 months.  Under the 1991 Rules of Procedure, it declined slightly, to 38 months, and then rose again, also slightly, under the 1996 Rules of Procedure, to 40.5 months.  Thanks to the changes in the Rules of Procedure adopted in 2000 and changes in procedural practices and working methods, the current average processing time is 22 months, almost half what it was previously, thereby benefiting the system as a whole and other cases submitted for jurisdiction that are currently in the pipeline.
V. COMPLIANCE WITH THE JUDGMENTS AND DECISIONS OF THE COURT

The Court cannot ignore the issue of compliance with its resolutions, which is monitored through various supervisory acts, and is of immediate and direct concern to it.  This is not only because such supervision is a faculty inherent in its jurisdictional functions, but also because the Court must comply with Article 65 of the American Convention, as indicated in resolution AG/RES. 2043 (XXXIV-O/04) of the General Assembly of the Organization, adopted on June 8, 2004.  This precept precludes the Court omitting to take the steps needed to ascertain, for the purposes of that same provision, what happens to its decisions.
In judgments on the merits and on reparation, the Court rules on the international liability of the State and orders, where appropriate, the corresponding reparation measures.  The Convention provides for the duty to comply with the Court’s decisions.

We consider that execution of the judgments is an integral part of the right to justice, in the widest sense of that term.  If reparation or provisional measures to safeguard rights are not executed within countries, then, for all practical purposes, access to justice is being denied, thereby rendering the international jurisdiction established at the behest of states ineffective.
In the exercise of the powers inherent in its jurisdictional function, the Court observes or supervises enforcement of its judgments and compliance with the protection measures it orders in its provisional measures.  In that way it is able to abide by the provisions of the Convention which require it to report to the Organization of American States, through the means contemplated in the Convention itself, on execution of its judgments.  Therefore it is essential, in the logic of the system, for the Court to receive from states the information it needs, on the one hand, to certify access to justice and, on the other, to fulfill a mandate expressly assigned by the American Convention. 
For the above-mentioned purposes, the Court receives information from states, which it forwards to the other parties to a proceeding for their observations.  In that way, the Court is in a position to know the extent to which its resolutions have been enforced and to decide, therefore, either that the judgment has been executed and the case should be shelved, as being definitively settled, or that it is appropriate to urge a state that has not complied to do so, or that the time has come to report to the General Assembly of the Organization, pursuant to Article 65 of the American Convention.
Interest has long been shown in the ways in which the Court’s decisions are executed and some progress has been made in analyzing them.  We are not, of course, referring to the executive nature of those decisions, which derives directly from the Pact of San José and the consequent commitment of states, and which applies to both the Court and justiciable issues.  We allude, rather, to the consensual mechanism that could foster that compliance, in a way that might or might not resemble that found in European jurisdiction, and I invoke also the distinguished role of states as both protagonists and guarantors, at one and the same time, of the international protection of human rights.
Clearly, Article 65 of the Pact of San José addresses this issue.  If the Court is to report to the OAS, it clearly first has to be informed about what it must account for.  Now, without prejudice to that precept, and precisely to improve its modus operandi and make the inter-American jurisdiction created by the States more effective in practice, it remains highly important to examine the issue and find appropriate solutions.
The international mechanism that is eventually established will contribute to the desired solution.  The rest will come from internal enforcement mechanisms in the measures that states adopt–or have adopted–to enhance the effectiveness of inter-American jurisdictional decisions, which has to do with the content of those decisions and their timely enforcement.
The Court notes, with appreciation, the execution of its decisions in numerous instances. They have helped to shape amendments to laws–including some of the highest-ranking laws–the issuance of legal provisions, new directions in jurisprudence, regulatory changes, and new practices. All that needs to be underscored, because it testifies to the juridical and political will to improve the protection of human rights and strengthen the inter-American jurisdiction forged by the states through sovereign decisions in order to enhance that protection and honor the commitment undertaken in the Charter of the Organization of American States.
That said, there are still areas in which the Court’s decisions have yet to be implemented.  The Court cannot declare cases closed in which observance issues are still pending.  Compliance with the resolutions of the Court constitutes fundamental proof that the system works.
/
VI. RECOGNITION OF THE CONTENTIOUS JURISDICTION OF THE COURT

Twenty-one states parties to the American Convention have recognized the contentious jurisdiction of the Court.  We trust that this number soon increases and eventually encompasses all members of the Organization, for the sake of hemisphere-wide protection of human rights. Unanimous accession to the Pact of San José and full recognition of the contentious jurisdiction of the Court, would testify anew to the universality of the fundamental rights of human beings and to the political will of the states of the Americas with regard to both the enunciation of such rights and freedoms and their protection through the jurisdictional organ at the disposal of our region.
Opinions may differ as to the benefits that such accessions or recognitions will bring to the countries that commit to them, but there is no doubt that the benefit will be considerable for the inter-American system as a whole and inter-American jurisdiction in particular.  Each new accession fortifies a front that constitutes, as has so often been said, one of the highest priorities–or perhaps the highest–in that set of objectives and programs which motivate and give meaning to that great hemispheric community manifested in the Organization of American States.
VII. INCORPORATION OF INTERNATIONAL OBLIGATIONS AND OF THE JURISPRUDENCE OF THE COURT IN DOMESTIC LEGISLATION AND DISSEMINATION OF THE DECISIONS OF THE COURT

The Inter-American Court of Human Rights has developed abundant and diverse jurisprudence in matters such as the right to life, the right to humane treatment, due process of law, judicial protection, the right to property, persons deprived of liberty, freedom of expression, indigenous rights, migrant workers, and minors.  Today this jurisprudence constitutes an important source for the effective exercise of and respect for human rights.
The true importance of an international jurisdiction, such as that exercised by this Inter-American Court does not stem solely from the solutions it finds for specific controversies, nor from its arguments on matters pertaining to the implementation of treaties and the compatibility of local laws with such treaties.  That importance–which is another of the longings implicit in the decision taken by the states parties to the Organization and in the Convention–derives, above all, from the manner in which it influences domestic bodies of law and thereby the effective exercise and necessary spread of human rights in national communities.  The Court’s opinions have begun to find a plausible echo in domestic laws, the decisions of local courts, and in revised public policies.  We have observed that and value it for all it is worth.  Let us hope that this process is consolidated, widened, and perfected.  To achieve this much-desired goal it is important to seek effective mechanisms to publicize the decisions of the Court on a wider scale.
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�.	Cases: Huilca Tecse v. Peru, “Pueblo Bello” versus Colombia, Gutiérrez Soler versus Colombia, Palamara Iribarne versus Chile, García Asto and Ramírez Rojas v. Peru, Blanco Romero and others v. Venezuela, Ituango v. Colombia, Juárez Cruzzat and others v. Peru, Fermin Ramírez v. Guatemala, Gómez Palomino v. Peru, Raxcacó Reyes v. Guatemala, and Ximenes Lopes v. Brazil.


�.	Cases: Nogueira de Carvalho v. Brazil, Servellón García and others v. Honduras, “Dismissed workers in Congress” v. Peru, Sawhoyamaxa Community v. Paraguay, Baldeón García v. Peru, and Aranguren Montero and others v. Venezuela. 


�.	In 1997, there were two new cases.


�.	In 1998, there were three new cases.


�.	In 1999, there were seven new cases.


�.	In 2000, there were three new cases.


�.	In 2001, there were five new cases.


�.	In 2002, there were seven new cases.


�.	The first was presented by the Inter-American Commission on Human Rights on April 20, 2004 (OC-20) and refers to legislative and other measures that deny persons condemned to death access to judicial remedy or other effective resource to challenge imposition of the death penalty under certain circumstances. The other request for an Advisory Opinion was filed by Costa Rica at the end of last year and refers to “determining the compatibility of Article 9.e of the Law on Legislative Assembly Personnel (Law No. 4556 of May 8, 1970) and Article 13 of the Law on Constitutional Jurisdiction (Law No. 7135 of October 19, 1989) with the American Convention on Human Rights and other instruments on the subject.” The legal basis for this request is currently being analyzed. In 2004, the Court also processed the request for Advisory Opinion OC-19 presented by the Bolivarian Republic of Venezuela toward the end of 2003.


�.	In 2004, the Court adopted 12 new provisional measures, in the following cases: Gómez Paquiyauri in respect of Peru; Pueblo Indígena Kankuamo in respect of Colombia; Comunidad Sarayaku in respect of Ecuador; The ‘El Nacional’ and ‘Así es la Noticia’ Newspapers in respect of Venezuela; Carlos Nieto Palma and others in respect of Venezuela; 19 Traders (Sandra Belinda Montero Fuentes and others) in respect of Colombia; the ‘Globovisión’ television station in respect of Venezuela; the Plan de Sánchez Massacre (Salvador Jerónimo and others) in respect of Guatemala; Raxcacó Reyes and others in respect of Guatemala; Boyce and Joseph in respect of Barbados; Eloisa Barrios and others in respect of Venezuela; Penitentiaries of Mendoza in respect of Argentina; and Fermín Ramírez in respect of Guatemala (urgent measures). In addition, one request for provisional measures was dismissed in the case of Acevedo Jaramillo and others in respect of Peru. 


�.	The Court issued three resolutions extending provisional measures n the following cases: Urso Branco Prison in respect of Brazil; Luisiana Ríos and others (Radio Caracas Televisión – RCTV) in respect of Venezuela; and Communities of Jiguamiandó and Curbarado in respect of Colombia. 


�.	The Court adopted seven provisional measures in 2002.


�.	The Court adopted six provisional measures in 2003.


�.	In 2002, the Court’s budget was US$1,354,700; in 2003, US$1,395,036; in 2004, US$1,391,300; and in 2005: US$1,391,300.


�.	Remarks by the Acting Secretary General of the Organization of American States, Luigi R. Einaudi, on the state of the reorganization of the General Secretariat, at the regular meeting of the Permanent Council in Washington, D.C., on January 26, 2005.


�.	A recent study by Judge Manuel Ventura Robles describes the current status of matters processed by the Court. Explanation of vote in Caesar v. Trinidad and Tobago.





