PAGE  
- 8 -


PERMANENT COUNCIL OF THE

OEA/Ser.G


ORGANIZATION OF AMERICAN STATES

CP/CAJP-2309/05



19 October 2005


COMMITTEE ON JURIDICAL AND POLITICAL AFFAIRS

Original: English

CIDIP-VII: PREPARATORY WORK FOR THE SEVENTH INTER-AMERICAN SPECIALIZED CONFERENCE ON PRIVATE INTERNATIONAL LAW 

Department of International Legal Affairs

General Secretariat of the Organization of American States

CIDIP-VII:  PREPARATORY WORK FOR THE SEVENTH INTER-AMERICAN SPECIALIZED CONFERENCE ON PRIVATE INTERNATIONAL LAW 
Department of International Legal Affairs

Organization of American States

October 20, 2005

I. INTRODUCTION:
The General Assembly of the Organization of American States, through resolutions AG/RES. 1923 (XXXIII-O/03) and 2033 (XXXIV-O/04), convened the Seventh Inter-American Specialized Conference on Private International Law (CIDIP-VII) and instructed the Permanent Council to conduct consultations with the Member States concerning possible agenda topics.

To comply with this mandate, the Permanent Council’s Committee on Juridical and Political Affairs requested that Member States present proposals for the agenda. The delegations of Brazil, Canada, El Salvador, Mexico, Peru, Uruguay and United States presented the following topics: Electronic Commerce, Consumer Protection, Migratory Flows of Persons, Extra-Contractual Civil Liability, Transportation, Cross-Border Insolvency, International Jurisdiction, Protection of Minors, and Degrees and Professions.

Although Member States proposed a total of eight formal topics (including various possible instrument variations and sub-topics), they agreed that CIDIP-VII should focus on a maximum of two.  As a result, the Committee met with the Member States in both formal and informal sessions to reduce the number of topics, setting a final two-topic agenda consisting of Consumer Protection and Electronic Registries. 

Based on these recommendations the General Assembly, through resolution AG/RES 2065 (XXXV-O/05), formally approved the agenda for CIDIP-VII, as follows: (topic one) Consumer Protection, Including Applicable Law, Jurisdiction, and Monetary Redress (Conventions and Model Laws); and (topic two) Secured Transactions, Electronic Registry Implementation of the Model Inter-American Law on Secured Transactions.  Having set the subject matter of the Conference, Resolution AG/RES 2065 then instructed the Permanent Council to establish a methodology for the preparatory work necessary to draft the Inter-American instruments to be considered by CIDIP-VII.

The present report provides information on the topics selected for CIDIP-VII and provides preliminary considerations for setting the methodology necessary for preparatory work. 

II. TOPICS FOR CIDIP-VII:
As mentioned, the General Assembly approved work for the preparation of international instruments on consumer protection and electronic secured transactions registries.

A. Consumer Protection:

As the initial step in drafting treaties or model laws on the selected topics, the Committee on Juridical and Political Affairs requested that Member States provide draft instruments and comments for each of the topics and sub-topics approved by General Assembly resolution AG/RES. 2065 (XXXV-O/05).  On topic one, the Delegation of Brazil presented a draft Convention on Consumer Protection to address choice of law; the Delegation of the United States presented an outline for a draft Model Law on Consumer Redress Mechanisms; and, the Delegation of Canada presented a draft report on Jurisdiction and Consumer Protection in Electronic Commerce.  

The Delegations agreed that CIDIP-VII work on consumer protection would produce both a Convention on choice of law as well as a Model Law on monetary restitution: the Convention would provide a system for determining rules for consumer litigation, while the model law would complement that instrument by focusing on practical mechanisms for redress when litigation does not provide cost-effective solutions.  As a result, these two instruments working in unison will comprise CIDIP work on topic one covering the most relevant aspects of consumer protection in the Americas.

i. Convention on Choice of Law:  The proposal presented by Brazil  (CP/CAJP-2094/03 add. 3-a) provides the basis for drafting a convention on choice of law in consumer transactions. To this effect, the document provides specific rules on the definition of consumer; it establishes that consumer contracts (especially those concluded by any form of electronic communication) shall be governed by the law of the consumer’s country of residence or by the law most favorable to the consumer; and, provides exceptions to its application for certain excluded cases and issues covered by other international treaties.  The Convention also provides specific rules concerning specific types of contracts that present special problems, including travel, tourism and time-share or multi-property contracts.  

ii. Model Law on Consumer Redress Mechanisms: The outline presented by the United States proposes drafting a Model Law on mechanisms for monetary consumer redress to protect consumers who suffered economic injuries from businesses.  An instrument of this type would be particularly important for injuries that have a relatively small monetary value that may not merit resort to a full legal proceeding under the proposed Convention.  The U.S. proposal provides various possible manners in which to obtain economic redress for injured consumers, including the use of judicial mechanisms such as small claims tribunals, administrative adjudication of small claims, and private, associational, and governmental (or parens patriae) collective court actions.  A draft model law would provide mechanisms for redressing consumer complaints through administrative or judicial mechanisms for individual consumer claims; it would provide collective or representational actions for cases in which several consumers are injured within a jurisdiction; and would set forth principles for a low-cost, efficient, and expedited small claims procedure.  

iii. Model Law or Convention on Consumer Protection in E-commerce: The document presented by Canada CP/CAJP-2094/03 add. 5-a ) provides the basis for drafting a convention or model law on jurisdiction for consumer transactions on the internet.  This instrument could also work in tandem with the instruments proposed by the Delegations of Brazil and the United States with regard to special jurisdictional issues in electronic transactions not covered by the other proposed instruments.  The primary purpose of the document is to provide legislative options for addressing internet jurisdictional issues related to consumer matters. The initial proposal includes draft rules to establish the State with jurisdiction to hear a dispute (choice of forum), as well as the State whose law governs the resolution thereof (choice of law).

B. Electronic Registries:

The second topic approved by the General Assembly is Electronic Registry Implementation of the Model Inter-American Law on Secured Transactions – an instrument adopted at CIDIP-VI.  To date no Member State has provided specific proposals for this topic.  Preliminary discussions, however, have focused on the development of international instruments for regulating three main features of what should be a registry component for the Model Inter-American Law on Secured Transactions: (i) the creation of a uniform Inter-American registration form; (ii) the drafting of registry guidelines for accepting, storing and disseminating electronic registry information; and (iii) the creation of guidelines for the electronic interconnectivity of registries from different jurisdictions for cases in which movable goods have contacts with more than one jurisdiction or for cases in which goods that are moved from one jurisdiction to another. 

i. Uniform Registration Form: The Model Law on secured transactions provides for perfection of a security interest over movable goods by the filing of a one-page registration form.  Although the Model Law provides basic rules that each state can follow to create their own specific registration form, CIDIP-VII should consider the creation of a uniform electronic registration form for use by all the Member States.  Such system would harmonize filings for all states, permit easy access to public information concerning the status of property, create greater certainty in the registration of security interests, and facilitate filing by parties in cross-border situations.

The central aim of the uniform registration form is to strike a proper balance between three primary filing objectives: the burden placed on the registering party to perfect its security interest; the rights of the debtor to ensure an accurate and authorized filing; and the need for third parties to obtain enough information to make a decision concerning particular collateral.  Hence, a draft uniform registration form should follow the rules provided in the Model Law and provide the information necessary to alert third parties that a debtor’s assets may serve as collateral for a loan.  Based on those guidelines, a registration form should require the debtor's name, the secured party's name and a description of the collateral – sufficient information to put third parties on notice of a lien, on one hand, but that does not overburden a registering party or violate a debtor’s right to authorize a filing, on the other.

Although the registration form can take shape as a paper document, CIDIP-VII work on this issue should focus on creating an electronic registration form that can be created, registered, stored and consulted in a purely electronic manner.  Such document should be simple, and consist merely of information revealed in an electronic medium. 

ii. Electronic Registry Guidelines: The drafting on an international instrument on electronic registries must part from the premise that technology can play a prominent role in making the registration process more effective by improving how registrations are made, stored, and retrieved.  It must consider that electronic registration is faster and less expensive than traditional manual methods and can be made from remote locations, including foreign jurisdictions.  Consequently, CIDIP-VII work should focus on drafting guidelines to make the registration process fully automated in which filings are recorded and accessed faster and across a broader geographic area than under existing methods.

CIDIP-VII work on this matter should cover the various issues important to shifting from a paper-based registry system to a principally electronic registration system. This work should take into account the need to create a uniform filing procedure that facilitates multiple jurisdiction filings; it should also consider creating different rules for the registry qualification in paper-based versus electronic systems; and should provide new solutions to the proper location for registration, favoring centralized electronic registries whenever possible.  

Finally, guidelines for creating an electronic registry system for the Model Law should also focus on providing greater flexibility in notarization and ratification requirements as well as in permitting electronic signatures in the registration form.  The ultimate objective of such rules should be greater speed, reduced costs, increased accuracy, uniformity, coordination between registries, and broader range of filings.

iii. Registry Interconnectivity: The Model Law recognizes that the most valuable type of movable goods frequently consist of intangible/incorporeal property with no physical contact to any one jurisdiction.  Additionally, it also recognizes that high-value movable property commonly moves from one jurisdiction to another.  Consequently, a third possible instrument or component of registry work for CIDIP-VII should consist of draft guidelines for the electronic interconnectivity of registries from different jurisdictions. Such interconnectivity would allow for draft rules concerning the proper place of registration for intangible goods with a connection to more than one jurisdiction as well as registry rules for cases in which goods are moved from one state to another.  In addition, CIDIP-VII work on this matter can provide rules and methods for registries in different states to make and receive electronic registrations from the registry (or other remote locations) in foreign jurisdictions.  

C. Parallel Studies:

The member states agreed to limit CIDIP-VII to the two topics discussed above, but agreed to possible parallel work on topics that, despite their importance to the delegations, did not make the final cut.  This parallel work would focus primarily on topics that member states feel have not produced enough consensus for an international instrument but, subject to a parallel dialogue between the states, can eventually lead to drafting instruments for future CIDIP Conferences. 

i. International Jurisdiction: The Delegation of Uruguay presented a document entitled “Bases for an Inter-American Convention on International Jurisdiction” (CP/CAJP-2094/03 add. 6.b).  Resolution AG/RES. 2065 states that this document may be considered for future study, and can take part as a parallel study during the CIDIP-VII preparatory work.  The primary purpose of this Convention would be to establish the direct international jurisdiction of states parties thereto. 

ii. Title Registries: The Delegation of the United States also provided for possible parallel study of title registries, including land titles and other types of property.  This study would take advantage of the expertise and dialogue taking place for drafting international instruments under topic two of the agenda and would explore the possibility of extending the concepts of electronic registration beyond the movable goods. 

III. CIDIP-VII Work Methodology:

General Assembly Resolution AG/RES. 2065 (XXXV-O/05) instructed the Permanent Council to establish a methodology for preparatory work necessary to draft international instruments for CIDIP-VII.  The primary steps in that process include the designation of nationally authorized experts, the organization of communication between and meetings of designated experts, and the creation of a planning calendar/timetable for preparatory work.

A. Designation of Experts:

The first step in the drafting of CIDIP-VII instruments is the designation of governmental and non-governmental experts for each topic and sub-topic. 

Member States should propose experts via official designation from their respective Missions. Designated experts should have the authority to participate and negotiate draft texts pursuant to their respective government’s substantive and political directions.

Each Member State should designate at least one Government Expert for each CIDIP-VII topic.  These experts should have substantive experience working with the selected topics and preferably have governmental authority for negotiating and implementing a draft convention or other instrument on the subject.  In addition, although Member States are strongly encouraged to designate private law experts, they are also strongly encouraged to designate officials from the domestic agencies/offices with governmental authority over the selected subjects. That is to say, Member States should designate officials from their consumer protection agency to participate as experts on the topic of consumer protection; and, officials from their commercial registry as experts on the topic of electronic registries.  

Once Member States select the experts that will represent their country, their respective Missions must inform their designations to Mr. John Wilson of the Department of International Legal Affairs via official channels or via email at the following address: jwilson@oas.org.  The communication must state whether the designated expert will be addred to the working group for topic one or topic two of the agenda and mist include the name, position and short biography of each named person.  

In addition to governmental experts, the General Assembly also requested the Inter-American Juridical Committee to contribute to the preparatory work for CIDIP-VII and request the General Secretariat to explore means of collaboration with international organizations with expertise on the topics, including the Hague Conference on Private International Law, the United Nations Commission on International Trade Law (UNCITRAL), the International Institute for the Unification of Private Law (UNIDROIT), and the Inter-American Development Bank, among others, involved in the process of drafting and promoting international instruments compatible with those developed in the CIDIP process.  The General Secretariat will work with these international organizations to ensure their participation in the process and will name non-governmental experts, including civil society and professional associations to participate in the working groups.  Member States should also encourage the participation of local academics and other non-governmental experts, local civil society organizations and local professional associations to participate in the CIDIP drafting process.  

Once selected, experts will be required to register on-line for the Working Group on the topic for which they have been formally designated at the webpage of the Department of International Legal Affairs www.oas.org/dil (See Annex 1 for more information). 

B. Experts Communication and Meetings:

The second step in the CIDIP process requires establishing the manner in which governmental and non-governmental experts will negotiate and jointly draft the instruments on consumer protection and electronic registries.  

Meetings of experts have been the principle medium for dialogue and negotiation in previous CIDIP conferences and should be encouraged to the extent that there is funding. To this effect, the general secretariat with the support of the member states should conduct fundraising efforts for these activities and work with member states willing to host expert meetings on the selected agenda topics.  

Alternatively, the member states should encourage the use of the internet for dialogue and negotiation among experts and other participants.  To this effect, the Department of International Legal Affairs has designed an internet webpage for holding dialogue on-line dialogue between the experts at all stages of the negotiation and drafting process.  This system, described in Annex 1 below, will provide direct access to CIDIP-VII documentation as well as updated drafting progress for each topic.  It will also be the preferred method of communication among the delegations and the General Secretariat.

The internet forum of experts will provide step-by-step instructions for both the registration process and dialogue among states and will provide two forums, one for experts on consumer protection and the other for experts on electronic registries.  State designated experts will first be required to register for the corresponding forum and will receive a username and password. Once the expert is logged onto the system, he or she will have access to the all drafts used during negotiation of CIDIP-VII documents. Participating experts will also use the system to communicate their delegation’s comments and position regarding the documents and to obtain information from the General Secretariat, through the Department of International Legal Affairs.  That same Department will monitor the forums, revise the draft documents based on the observations of the experts, as well as set a timetable the development of the draft instruments and the participation of experts.

Although an internet-based Group of Experts has not been used during previous CIDIP Conferences, it will provide an efficient manner in which all member states can participate in the drafting. However, given the novelty of using an internet Working Group in the CIDIP context, member states will have the opportunity to provide comments and observations on the system design and technological features, in an attempt to accommodate the concerns and capabilities of all state-designated participants. Member states should note, however, that due to resource limitation, the features of the system will appear only in English and Spanish, which will be the languages of the Working Group.  In addition, contributions from individual members will appear only in the original language in which they are posted.  Consequently, member states should attempt, to the extent possible, to designate experts that can read contributions from other members in English and Spanish.

Finally, some member states have proposed holding experts meetings via videoconference.  Should member states agree, videoconferences could complement in-person and on-line experts meetings.

C. Calendar – Timetable:

The third component of the methodology for CIDIP-VII is a planning calendar and timetable for preparatory work.  The following items provide a preliminary timetable:

· Designation of Experts: The member states can designate experts throughout the CIDIP-VII process.  However, in order to begin preparatory work, Member States are requested to designate their governmental and non-governmental experts no later than six weeks after meeting of the Committee on Juridical and Political Affairs on CIDIP-VII preparatory work, currently scheduled for October 20, 2005.

· Registration of Experts: Government experts are requested to register at the OAS Department of International Legal Affairs’ CIDIP-VII internet working groups (www.oas.org/dil) no later than two weeks after official notification of their designation to such Department by their respective Missions.

· Presentation of Documents: Member states are requested to present proposals for drafting of international instruments on the proposed topics by January 31, 2005. 

· Internet Working Groups: Communications between experts as well as the largest percentage of preparatory work on draft instruments will take place on-line at the internet working groups hosted on the website of the OAS Department of International Legal Affairs.  The Department will post deadlines and timetables for comments and drafts in the forum itself beginning in January 2006.

· Meetings of Experts: Meetings of experts for CIDIP-VII topics will be scheduled pursuant to funding availability and potential host states. 

· Draft Instruments: Once the delegations have submitted preliminary documents and comments, the General Secretariat will set a timetable for official comments by the experts, as well as a schedule for the completion of a first draft of instruments, a second draft, and eventually a final draft to be presented at the Specialized Conference.  Preparatory work and completion on the first draft of instruments will preferably take place exclusively via the internet working groups.  Preparatory work on the second draft will preferably take place via the internet working groups as well as in an in-person group of experts meeting.  Work on the final draft will take place in this same manner and will be presented for final approval at the CIDIP-VII conference itself.

· Host and Date for CIDIP-VII: Once initial preparatory work the draft instruments is concluded, the Permanent Council should work with member states to set a host and date for the CIDIP-VII Conference.  
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