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The Permanent Mission of Brazil to the Organization of American States presents its compliments to the Chair of the Working Group of the Committee on Juridical and Political Affairs that is entrusted with preparing the Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance and has the honor to transmit, as an attachment, the preliminary contributions of the Government of Brazil on the nature of this future regional instrument.


The Permanent Mission of Brazil avails itself of this opportunity to express to the Chair of the Working Group to Prepare a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance the renewed assurances of its highest consideration.

Washington, D.C., December 12, 2005

PRELIMINARY CONTRIBUTIONS OF THE GOVERNMENT OF BRAZIL ON THE NATURE OF THE FUTURE INTER-AMERICAN CONVENTION AGAINST RACISM AND ALL FORMS OF DISCRIMINATION AND INTOLERANCE


The most important international instrument currently in force to fight racism and racial discrimination is the International Convention on the Elimination of All Forms of Racial Discrimination.  Adopted in 1965, it is considered highly advanced for its time as it established rights and obligations protecting human beings against acts of racial discrimination and placed limits on the sovereign action of states.  It provided for the adoption of broad public policies aimed at eliminating racial discrimination in the political, economic, social, and cultural spheres. It prohibited racial hatred speech and racist organizations; laid down the right to reparation for victims of discriminatory acts; and promoted the development of educational programs to promote, on the one hand, the principle of the dignity and equality of human beings and, on the other, the fight against manifestations of discrimination.  It encouraged the adoption of special affirmative action measures to prevent or offset the disadvantages experienced by people or specific groups and to facilitate their full participation in all areas of a given society.  It even established a monitoring body which, until the present time, has been conducting the essential work of monitoring the rights established under the Convention.


The progress made in protecting the rights of victims of acts of racial discrimination under the 1965 International Convention should not be overlooked in the drafting of a future inter-American convention. On the contrary, it is hoped that the future regional instrument will reaffirm the internationally established legal framework, and therefore not weaken the universally approved legal norms.  In this regard, the 1965 Convention should be viewed as the “absolute minimum” set of basic rights that protect human beings from acts of racial discrimination.

In the meantime, it must be recognized from the outset that the Convention covers distinctions, exclusions, restrictions, or preferences based solely on race, color, descent, or national or ethnic origin. Moreover, it should be mentioned that the legal measures and political strategies developed from the date of entry into force of the instrument, on January 4, 1969, to the present have not been sufficient to combat acts of racism, discrimination, and intolerance.  Such acts are extremely dynamic in nature and are able to reach out and find new means of political, social, cultural, and linguistic expression.  And it is not only international legislation, but also domestic legislation, that has been ineffectual.


Consequently, the future inter-American convention will not focus exclusively on acts of racism and racial discrimination.  It will cover an array of broad manifestations of all forms of discrimination and intolerance.  These new forms or means of discrimination must be clearly defined and enumerated in the body of the inter-American convention.  In this regard, one of the challenges for the OAS member states will be to identify the internationally recognized rights and to expand them to cover the situations common to millions of human beings in the Hemisphere, who suffer every day from manifestations of racism, discrimination, and intolerance. 

New Principles and Rights

I – Grounds for Discrimination 


Once it is accepted that the universality of human rights is based on the premise that all persons are born “free and equal in dignity and rights” (Article 1 of the Universal Declaration of Human Rights), the prohibition of discrimination in the observance of those rights flows as a logical consequence.  While some instruments prohibit discrimination in general, others restrict the prohibition of discrimination to the extent needed to ensure the equal enjoyment of rights and freedoms. 


One basic assumption in the fight against discrimination is that it represents a specific, individualized way to work for human rights.  Reaffirmation of the principle of nondiscrimination in a legal instrument like a convention therefore presupposes the formulation of rights tailored to specific persons or social group. 


For example, what follows is a list of international and regional instruments that, while embodying the principle of nondiscrimination, enumerate the grounds or conditions underlying the special protection afforded.


Article 3 of the OAS Charter proclaims “the fundamental rights of the individual without distinction as to race, nationality, creed, or sex.” Article 45.a thereof states that all human beings, “without distinction as to race, sex, nationality, creed, or social condition, have a right to material well‑being and to their spiritual development, under circumstances of liberty, dignity, equality of opportunity, and economic security.”

Article 1.3 of the United Nations Charter lists, among that body’s purposes, the achievement of international cooperation in promoting and encouraging respect for human rights and for fundamental freedoms “without distinction as to race, sex, language or religion.”


Article 2 of the Universal Declaration of Human Rights states that: “Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”


The European Convention for the Protection of Human Rights and Fundamental Freedoms declares that the enjoyment of the rights and freedoms set forth in that instrument shall be secured without discrimination on any ground such as “sex, race, color, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”


Article II of the American Declaration of the Rights and Duties of Man provides that all human beings are “equal before the law and have the rights and duties established in this Declaration, without distinction as to race, sex, language, creed or any other factor.”


For its part, the American Convention on Human Rights states, in Article 1, that the states parties undertake “to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.”

A careful analysis of the principle of nondiscrimination in international and regional instruments clearly demonstrates that an across-the-board prohibition of discrimination in the future Inter-American Convention against Racism and All Forms of Discrimination and Intolerance will not suffice.  The new instrument must go further by singling out groups that are most likely to be discriminated against and persons with social stigmas that might lead to their exclusion or marginalization.


Accordingly, the future inter-American convention should as a minimum include as grounds, foundations, or conditions for discrimination all of the factors listed in the American Convention: race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.  However, the new convention must go beyond these elements, established back in the 1960s.  Given the evolving nature of the grounds for discrimination—which correspond to the development and the broadening of the political will of society—and based on the principle of the progressive nature of human rights, the new convention should incorporate at least four other conditions or grounds for discrimination present in the Hemisphere: genetic characteristics, sexual orientation, stigmatizing infectious/communicable conditions, and debilitating mental illnesses.


Studies and research on the human genome and the resulting applications open up vast prospects for human progress in such areas as medicine and health. In the meantime, as cautioned in the preamble of the Universal Declaration on the Human Genome and Human Rights, adopted by UNESCO on November 11, 1997, such research and its results must not fail to respect human dignity, freedom, and human rights.  The same Declaration warns of the need for the prohibition of all forms of discrimination based on genetic characteristics.


With regard to sexual orientation, one of its possible definitions is ongoing sexual or emotional attraction to another person.  Orientation is different from sexual conduct in that it involves emotional attachment and self-determination.  It also differs from other aspects of sexuality, such as biological sex, gender identity (the psychological perception of being male or female), and the social gender role (cultural mores and male and female behaviors).  Lesbians, gays, bisexuals, and transsexuals (LGBT) are often victims of discrimination and intolerance and have been prevented by law (in general, in the Americas, as a result of legislative omission) and by everyday circumstances from enjoying the so-called first-generation human rights (civil and political) and second-generation rights (economic, social, and cultural).  The future inter-American convention would provide an opportunity to acknowledge explicitly that the members of this group are entitled to the enjoyment of a number of civil, political, economic, social, and cultural rights that are now being denied them (for example, the right to due process, to access to health and education, and to nondiscrimination in the workplace).


In the case of stigmatizing infectious/communicable conditions, according to the results of a study made public on October 3, 2005, by Sida Info Service, six out of 10 persons with HIV are victims of discrimination.  This is especially true in the professional sphere.  There are many complaints of said persons being denied access, inter alia, to schools or the labor market or of their jobs or places in schools not being help open for them.  Few countries in the region have laws that impose penalties for discrimination based on a person’s serological condition.  This gap is especially serious in the Americas, which, according to 2004 UNAIDS data, has approximately 3 million people who are seropositive or are suffering from acquired immune deficiency syndrome (AIDS).  The term “stigmatizing infectious/communicable condition” is broad so as not to exclude possible future changes in HIV/AIDS manifestations; to consolidate the progress made in protecting against those new changes, should effective vaccines be developed; and to provide, in the Convention, for the coverage of other forms of morbidity similar to those affecting persons with HIV/AIDS, as in the case of persons with Hansen’s disease and tuberculosis--diseases that still have a high epidemiology rate.


In the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities, adopted in Guatemala City on June 7, 1999, and in force since September 2001, the term “disability” is defined as “a physical, mental, or sensory impairment, whether permanent or temporary, that limits the capacity to perform one or more essential activities of daily life, and which can be caused or aggravated by the economic and social environment.”  Discrimination against persons with disabilities has already been covered by that Convention.  The purpose of including that condition or those grounds for discrimination in the future Inter-American Convention against Racism and All Forms of Discrimination and Intolerance would be to enhance the protection of persons who receive differential treatment or whose rights are restricted because of their disabilities.


Persons with debilitating mental illnesses would have to be treated separately from those with disabilities mentioned in the foregoing paragraph.  Recent statistics from the World Health Organization indicate that 15 percent of the world’s population is affected by a mental condition. Discrimination against this group is real and prevents it from exercising the most basic human rights. The group is actually covered by the category or the term “disability.”  However, given the large number of people affected, a separate category should be established.

II – Discriminatory Measures


The chapter on the measures to be adopted to prevent discrimination could enumerate the behaviors to be considered as discriminatory (once the so-called “grounds for discrimination” have been defined). By way of example, without seeking to cover all behaviors that the convention will address, reference could be made to the following new or present-day behaviors that are currently absent from the international framework for general and specific human rights protection:


a)
Publication, circulation, or dissemination, by means of computerized systems or Internet communications, of any racist or discriminatory materials, such as any picture or any representation of ideas or theories that advocates, promotes, or incites hatred, discrimination, or violence against individuals or groups for reasons of race, color, sex, language, religion,  political or other opinion, national or social origin, association with a national minority, property, birth or other social status, disability, debilitating mental disturbance, genetic characteristic, sexual orientation, or stigmatizing infectious/communicable condition;


b)
Public insult of persons, by means of computerized systems or Internet communications, for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other social status, disability, debilitating mental disturbance, genetic characteristic, sexual orientation, or stigmatizing infectious/communicable condition, or of any group of persons associated with any of these characteristics or conditions;


c)
Publication, circulation, or dissemination, by means of computerized systems or Internet communications, of any materials that deny, significantly minimize, condone, or justify acts of genocide or crimes against humanity, as defined by international law and recognized, in final judgments, by tribunals established under international instruments;


d)
Distinctions, exclusions, restrictions, or preferences aimed at denying or refusing the enjoyment of civil, political, economic, social, and cultural rights and the protection they afford, on the basis of a person’s sexual orientation;


e)
Repressive action, commonly referred to as “racial profiling,” taken purportedly for security or public protection reasons, motivated by stereotypes based on race, color, ethnic origin, language, descent, religion, nationality, or place of birth, or on a combination of those factors, and not on objective grounds for suspicion, which is aimed at discriminating against individuals or groups on the erroneous assumption that persons possessing such traits are more likely to commit certain types of offenses;


f)
Any government initiatives, by means of the adoption of laws, regulations, or public or security policies, designed to combat terrorism that discriminate directly or indirectly against persons or groups of persons on the basis of their race, color, ethnic origin, language, descent, religion,  nationality, or place of birth, or a combination of those factors; 


g)
Distinctions, exclusions, restrictions, or preferences aimed at denying the enjoyment of equal rights and the protection they afford, on the basis of the victim’s dual status (race and gender, race and sexual orientation, race and migratory status, race and age, etc.); 


h)
The preparation and use of any teaching content, methods, or instruments that reflect stereotypes or preconceptions based on race, color, sex, language, religion,  political or other opinion, national or social origin, property, birth or other social status, disability,  sexual orientation, or stigmatizing infectious/communicable condition; 


i)
A request that HIV- or AIDS-detection tests be conducted prior to a person’s applying or being selected for a public or private sector position; 


j)
Segregation of persons with HIV or AIDS in the workplace;


l)
Prohibition of persons suspected of having, or confirmed with, HIV or AIDS from being hired or retaining jobs in the public or private sector because of that condition;

m)
Refusal of, or delays in, the treatment, testing, or any other medical procedure for persons with HIV or AIDS because of that condition; 


n)
Explicit or implicit requirement that persons with HIV or AIS inform their supervisors of their condition; and


o)
Research or application of research results on the human genome, in particular in the areas of biology, genetics, and medicine, in violation of human rights, fundamental freedoms, and the dignity of individuals and groups of persons.

III – Measures to Promote Equality


Antidiscriminatory measures are essential to define policy and steer the action of public officials and institutions.  They are also important in setting clear prohibitions on discrimination by individuals and private and public institutions in such areas as labor, employment, health, housing, education, social protection, and access to goods, services, and public places.  However, it must be recognized that the elimination of racism and all forms of discrimination and intolerance in the Hemisphere also calls for action to promote sweeping social change in most of the societies of the OAS member states, and the adoption of sound, far-reaching educational policies based on a respect for human rights and diversity.


International (regional) cooperation is also essential to the success of any effective strategy against racism, discrimination, and intolerance, which, in most cases, know no geographical boundaries.  The identification, dissemination, and multiplication of the best practices of the various states of the region in the adoption of measures to promote equality must be encouraged.


The future regional convention must reiterate the principle enshrined in Article 1(4) of the 1965 International Convention, which provides that the prohibition of discrimination does not prevent the application or temporary adoption of special measures to eliminate or offset, on the one hand, the disadvantages suffered by people (as concerns the grounds for discrimination set forth in section I of this document) and, on the other, to facilitate their full participation in society. Said measures, otherwise known as affirmative action, must not be continued once they have achieved their objectives.

IV – New Rights


Article 5 of the International Convention on the Elimination of All Forms of Racial Discrimination states that the states parties undertake to “prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, color, or national or ethnic origin.”  The article then lists 19 rights that states must guarantee to achieve that end.  Those rights should be supplemented by other rights that prohibit and punish the new discriminatory practices listed in section II of this document.


The future convention must state expressly that the rights protected apply to discriminatory acts and manifestations that occur in both the public and the private sphere.  This is an important legal guarantee that would broaden the scope of the protection accorded to victims of racism and all forms of racial discrimination, in addition to filling one of the existing gaps in the International Convention on the Elimination of All Forms of Racial Discrimination.  It bears noting that the right of victims to protection for acts that occur in the private sphere appears explicitly in Article 3 of the Inter-American Convention on the Prevention, Punishment, and Eradication of Violence against Women, “Convention of Belém de Pará.”


Together with that right, the future convention should also, as set out in the Inter-American Convention on Forced Disappearance of Persons and the Inter-American Convention to Prevent and Punish Torture, embody the principle of individual responsibility for the commission of the crime of racism, discrimination, and intolerance.


The future convention should grant victims the right to effective remedies and compensatory measures.  The victims must be guaranteed direct access to compensation, reparation, and satisfaction for the discrimination suffered.  Moreover, the government must guarantee that effective measures will be taken to prevent such violations from recurring.


Victims must also be guaranteed the right to petition an independent national body responsible for combating racism, discrimination, and intolerance.  The convention should recommend to the states parties that they establish such a specialized national body, whose competence should include, in keeping with the distinctive characteristics of each government’s legal and administrative system, such responsibilities as:  assistance to victims (including in legal matters), investigatory powers, the right to initiate and participate in legal proceedings, monitoring of the contents and the effects of laws and executive orders, the promotion of national public awareness campaigns on discrimination, and the design and implementation of policies and practices to promote equality.


The inter-American convention should provide for the adoption by states (in keeping with civil law or common law traditions) of specific legislation to combat racism, discrimination, and intolerance in the constitutional, civil, administrative, and criminal areas.  An integrated legal approach to these questions will provide victims with the most effective and exhaustive instruments for the protection of their rights.  The strengthening of civil and administrative provisions will afford victims increased access to effective legal resources.  In turn, the imposition of punishment for discriminatory acts (which should not be done in an isolated fashion) would, in addition to being a deterrent, have the symbolic value of making society more aware of the gravity of the problem.


The future Inter-American Convention against Racism and All Forms of Discrimination and Intolerance should also define and expressly prohibit the commission of so-called hate crimes.  The new instrument must draw a clear distinction between hate crime and other forms of crime that victimize individuals belonging to specific groups.  What distinguishes hate crime is not the offense per se but the hostility underlying the discrimination based on race, ethnic origin, religion, gender, or sexual orientation, among other grounds.  Although hate crimes are generally targeted at a specific individual, often chosen at random, they are the result of the hatred directed at a group of persons who share certain common characteristics.


Article 4(a) of the 1965 International Convention expressly requires the governments to declare as an offence punishable by law “all acts of violence or incitement to such acts against any race or group of persons of another color or ethnic origin.”  However, as drafted, that paragraph does not clarify a doubt in international law as to whether the violence caused by a hate crime should be punished by special legislation or by ordinary criminal laws.  The text of the 1965 International Convention is remiss in this regard and merely emphasizes that the violence caused by racial hatred should be punished, without specifying a specific legal means.  Another omission in the United Nations Convention is the absence of protection for victims of hate crime other than those explicitly mentioned in Article 4 (identified by race, color, and ethnic origin).  This fact, as noted earlier, stems from the very nature of the 1965 Convention, which does not extend its protection, for example, to homosexuals, one of the main targets of “hate crimes” in the Americas. 

V – Monitoring Mechanism


Defining the monitoring mechanism for the future inter-American convention is one of the critical aspects of the future convention.  It is the part of the document that will have to establish how victims may exercise their right to demand from an independent, autonomous international body effective action against the offending state to punish those responsible for violations, restore their rights, and prevent the recurrence of such acts.  The importance of such a mechanism has been underscored by the Inter-American Court on various occasions.  In its Advisory Opinion No. 2, dated September 24, 1982, it said that modern human rights treaties are characterized by the objective character of their norms, which should be interpreted as protecting the rights of victims rather than the rights of the contracting parties (the states).

It is clear from an analysis of the monitoring mechanisms provided for in the 1965 International Convention that the future inter-American convention should go beyond what was established in the earlier instrument.  The international convention provides for three monitoring mechanisms: periodic reports, interstate communications, and individual petitions.  States parties to the Convention are automatically bound by the first two mechanisms, spelled out in Articles 9 and 11.  However, the right to individual petition, set forth as an optional provision (Article 14), is based on the declaration by a state party that it recognizes the competence of the Committee on the Elimination of Racial Discrimination (CERD) to receive and consider communications from individuals or groups claiming to be victims of a violation of any of the provisions of the Convention.  Of the 170 states parties to the Convention, only 46 have accepted the competence of the CERD to examine individual complaints about acts that occurred in the territory under their jurisdiction.  Of these, according to CERD data as of August 25, 2005, only eight OAS member states have done so (Brazil, Chile, Costa Rica, Ecuador, Mexico, Peru, Uruguay, and Venezuela).

The reporting system is the most common monitoring method provided for in the United Nations human rights instruments.  An advantage of this system lies in the publicity it receives. Nonetheless, delays in the presentation of reports by many states, the frequent lack of precision in drafting the formal and substantive parts of the reports (in violation of the specific guidelines established by the CERD), and the absence of any type of penalty imposed by the Committee prevent the reporting system from serving as an effective monitoring tool.

The interstate complaint or communication system has proven to be an imperfect instrument for fulfilling the commitments and provisions contained in international human rights instruments.  The main reason for this ineffectiveness is the nature of diplomatic relations among states which, with few exceptions, are such that states are not prone to bring contentious cases to an international supervisory body, even when one of their nationals is the alleged victim of a human rights violation committed by another state.

The individual petition system has been instrumental in expanding the guarantees of victims of human rights violations.  It is probably the most effective means of monitoring a state’s legal compliance with the obligations and rights established in international human rights instruments.  Its effectiveness stems from the fact that it affords individuals a genuine opportunity to take procedural action before a supervisory body for an international human rights treaty.

Of the three means of monitoring provided for in the International Convention on the Elimination of All Forms of Racial Discrimination, it is extremely important for the future inter-American convention to preserve and expand the scope of the aforementioned initial petition system.  Its importance in the inter-American system can be summarized in the separate vote of Judge Cançado Trindade in the case of Castillo Petruzzi vs. Peru, heard by the Inter-American Court of Human Rights.  On that occasion, the Brazilian jurist supported the right to individual petition as the last hope for someone who fails to obtain justice at the national level. In the words of Cançado Trindade, “the right of individual petition is undoubtedly the most luminous star in the universe of human rights.” 


However, the future inter-American convention should not incorporate that mechanism as an optional provision but rather make it binding on all states parties.  The example to follow is that of the American Convention on Human Rights, which gives individuals direct access to its instruments and to its original monitoring body (the Inter-American Commission on Human Rights), provided that certain minimum requirements for admissibility have been fulfilled.  The rationale for this procedure is twofold: expansion of the active procedural capacity of the individual and greater protection for the rights embodied in the future instrument.

As provided for in the American Convention, it should not be necessary for the individual who initiates an action with the monitoring body to be a victim of a rights violation.  Nor should it be necessary for the petitioner to appear as the victim’s representative.  The formula envisaged in the American Convention, whereby “any person or group of persons, or any nongovernmental entity legally recognized in one or more member states of the Organization” may lodge petitions with the Commission, allows for easier individual access to the system than what is provided for in Article 25 of the European Convention on Human Rights.

In addition to the system of individual petitions, the future convention might also equip the monitoring body with two powers that are also provided for in the American Convention on Human Rights (in this case, the Inter-American Commission):  the preparation of country reports and the execution of on-site visits to the states parties.

The reports would serve various purposes.  They would be helpful in pointing out violations under the future convention and in making general and specific recommendations to the states.  At the same time, they would provide the monitoring body with the flexibility to act in emergency situations.  It would be necessary to establish: (a) the criteria, schedule, and order for preparation of the reports; (b) the right of the states to present, prior to the preparation process, data on the implementation of the Convention; and (c) once the report has been published, the right of the state to present arguments or new facts concerning the contents of the document. 


Another possibility would be that the states parties would prepare the reports, once the criteria and the schedule have been established, which would be submitted to a supervisory body (the IACHR itself or another specific joint body consisting of representatives selected by the states, civil society representatives, and the IACHR).

Ideally, the on-site visits would precede the preparation of reports on the specific human rights situation in which the practice of racism, discrimination, and intolerance is mentioned.  They would even make it possible to gather data on individual petitions, possible mediation of conflicts or disputes, and the promotion of human rights in cases of racism, discrimination, and intolerance.  The publicity the on-site visits generally receive would help raise awareness of the inter-American system and expand opportunities for the defense and protection of victims.

As regards the monitoring body of the future inter-American convention, it would be best to avoid the proliferation of “treaty-bodies,” as has occurred in the United Nations system (and, to some extent, in the inter-American system, with the Convention of Belém do Pará and the Protocol of San Salvador), which has generated a great diversity of procedures and experts responsible for examining individual, thematic, and geographic cases.  In this connection, the example to follow is in the best tradition of the inter-American system itself, which has allowed, despite major budgetary problems, consolidation of the judicial organ (the Inter-American Court) and the quasi-judicial organ (the Inter-American Commission).  Consequently, the monitoring role of the future Inter-American Convention against Racism and All Forms of Discrimination and Intolerance should be assigned to the Inter-American Commission, which would preserve its key role in the regional human rights system and avoid coordination problems stemming from possible duplication of the supervisory system.
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