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The Permanent Mission of Chile to the Organization of American States presents its compliments to the Committee on Juridical and Political Affairs of the OAS Permanent Council, Chair of the Working Group to Prepare a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance, and has the pleasure of attaching to this note a document containing the major elements of our country’s preliminary overview in preparation for the upcoming negotiations on this matter within the Committee.

The Permanent Mission of Chile avails itself of the opportunity to renew to the Committee on Juridical and Political Affairs of the Permanent Council, Chair of the Working Group to Prepare a Draft Inter-American Convention against Racism, the assurances of its highest consideration.
Washington, D.C.
January 10, 2006
Committee on Juridical and Political Affairs
Permanent Council
Washington, D.C.

Permanent Mission of chile to the oas
negotiation of a draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance:
guiding principles and key ideas
I
OVERALL orientation

1.
We believe the group should be guided by a broad concept of all the manifestations, acts, and omissions of racism, discrimination, and intolerance.  The definition of the conduct the Convention is intended to address would need to be in line with this concept.

This would free us from a case-by-case discussion of which manifestations, acts, or omissions could be considered racist, xenophobic, or discriminatory.  A broad approach to drafting the articles would lend the necessary flexibility to a convention that would deal precisely with problems whose manifestations evolve rapidly.  Otherwise, we might soon find ourselves with an international instrument that could not sanction all the forms of reprehensible conduct in those areas.

2.
We must not squander the opportunity to create an international instrument that is binding upon the OAS member states.  The Convention, therefore, should establish a mechanism that makes such liability enforceable and should establish guidelines for state indemnification for the harm suffered.  There is a need, therefore, for a mechanism of compliance with the future Convention, which could involve the IACHR and the Inter-American Court of Human Rights.  There would be no harm in expressly stating that the states parties recognize the competence of both the IACHR and the Court to monitor observance of the human rights protected by this new international instrument, in keeping with their respective rules of procedure.

3.
We understand protecting and promoting human rights as the principal aim of the Convention.  It might be argued, therefore, that an instrument of this sort  might speak to the liability of natural persons or juridical persons other than states.  This would launch a discussion on the definition of individual criminal liability and on the extracontractual liability of the state, which would be a departure from the intended objective.

4.
A convention obliging states to take the necessary measures under domestic law to prevent, suppress, and punish such acts would be, in our view, an important tool for prosecuting natural persons and national juridical persons for civil and criminal liability.

5.
It is important to identify at the outset the persons, groups, coalitions, or communities the Convention would be intended to protect.  We feel that an inclusive application criterion should always apply, leaving to jurisprudence the task of determining, in practice, which cases are not explicitly covered under the Convention.

6.
We believe the negotiations should take into account the UN Convention on the matter, the Declaration and Plan of Action of Santiago (2000) and Durban (2001), and the United Nations Millennium Goals and Objectives.  This multiplicity of sources cites indicators that must be systematized and harmonized in order to produce a new regional instrument that will lead the world in incorporating the latest developments in these fields.  Here it would be very useful also to consider the conclusions of the Santiago +5 process, and the subsequent follow-up on the Program and Plan of Action of Durban.
II
essential principles

At the special meeting held by the Working Group on November 28 and 29, 2005, certain key ideas were presented that could serve as guidelines for the future work of drafting a convention:
i.
A guarantee of nondiscrimination in all areas of public life;
ii.
Extensive use of data linked to race or ethnicity, i.e., that actors connected with this subject (judges, legislators) should have up-to-date information;
iii.
Jurisdictional protection of victims;
iv.
Effective, proportionate, and deterrent punishments, whether civil, criminal, or administrative;
v.
The inapplicability of the nationality of victims;
vi.
The prohibition of racial discrimination should extend also to antiterrorism efforts;
vii.
A broad definition of discrimination that will also include modern forms of racism and intolerance;
viii.
The broad range of persons or groups of persons who are victims of discrimination;
ix.
Inclusion of the state’s “duty to refrain” in terms of not encouraging or facilitating discriminatory practices that constitute assaults on first- and second-generation rights;
x.
Inclusion of the victim’s right to receive reparations;
xi.
The specific obligation of states to adapt their law;
xii.
Emphasis on the principle of affirmative action, along with the establishment of preventive and cooperative measures for implementing national government policies in this area;
xiii.
Education of government staff; and the need to remove prejudices and stereotyped patterns.
III
perspectives

1.
It seems clear that negotiations should aim at an innovative, practical, executable convention that, insofar as possible, fill the gaps left by other instruments.

2.
An inter-American convention in this field should be designed to protect rights, in addition to providing the appropriate criminalization and criminal sanctions.

3.
The specific obligation of states to adapt their law in this area has taken on central importance.  The progressive development of international law, including international jurisprudence and legislation, should be immanent in the next negotiating session.

4.
A broad definition of discrimination and all other forms of racism and intolerance would also constitute a serious effort at negotiation.  A broad definition of acts or omissions that could entail liability would be preferable.

5.
The principle of affirmative action and the value of hemispheric cooperation, in terms of both sharing experience and dealing jointly with problems, are elements that should be included in the future text.

6.
Lastly, the promotion of effective government policies should play an essential role in the linking of principles and rules to be adopted in the future under the negotiating process.
� FILENAME  \* MERGEFORMAT �CP15599E04�








