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The Secretariat has prepared this information memorandum to assist member states in their deliberations on the adjustment to the 2006 program budget detailed in CP/CAAP-2812/05-rev. 1.  CAAP delegations have asked for an explanation of the rules governing the use of the Reserve Subfund, as well as for an opinion on the viability of including a repayment provision should the Permanent Council approve use of the Reserve Subfund for the requested purposes.

APPLICABLE RULE

Article 72 of the General Standards to Govern the Operations of the General Secretariat, which is attached in its entirety to this document, is the governing rule that applies to the Regular Fund, of which the Reserve Subfund is part.    
RELATIONSHIP BETWEEN THE REGULAR FUND AND THE RESERVE SUBFUND

The Regular Fund is made up primarily of quota collections, technical supervision and administrative support fees, and rental income.  It is divided into two Subfunds: the Operations Subfund and the Reserve Subfund.  

During the year, all Regular Fund income is deposited into the Operations Subfund as it arrives, and all obligations and expenditures are charged to the Operations Subfund as they are incurred.  Because quotas of member states are not all paid at once in January but throughout the year, it is often necessary to use the cash associated with the Reserve Subfund to meet the Secretariat’s liquidity requirements and ensure normal operations of Regular Fund activities. 


At the close of each fiscal year (December 31), and only at that time, a calculation is made regarding any difference between income and obligations.  If Regular Fund income exceeds obligations and expenditures, the excess income over obligations is transferred to the Reserve Subfund.  However, if the reverse is true, then the excess of obligations over income is paid out from the Reserve Subfund.  In that case, the Secretariat would report to the Permanent Council on that transfer within 30 days. 
WHEN AND HOW CAN THE SECRETARIAT USE THE RESERVE SUBFUND​​?

The Reserve Subfund can be used to cover liquidity shortages or financing shortages.  The Secretariat is authorized under Article 72(b)(i) to make up a shortfall between budgeted income and actual expenses, either throughout the year, or at year-end closing.  

This referenced article stipulates that the Reserve Subfund may be used on a temporary basis to cover liquidity shortages, “pending full receipt of the anticipated income.”

Another way the Secretariat can access funds in the Reserve Subfund is when it identifies a financing shortage; i.e., “special expenditures not provided for in the program-budget of a given year.”  For example, when the General Assembly approved a special appropriation to cover the transition between administrations and financed it using the Reserve Subfund it was responding to a financing shortage.  All that is required to resort to this mechanism is for the CAAP to provide the General Assembly, or the Permanent Council when the General Assembly is not in session, with a report on: (a) the condition of the Reserve Subfund; and (b) the reasons for such expenditures, which must be consistent with ensuring the regular and continuous financial functioning of the General Secretariat.

WHAT ABOUT A REPAYMENT PROVISION?

Article 72 contemplates that withdrawals made from the Reserve Subfund to cover liquidity shortages “shall be reimbursed…as soon as the corresponding income permits…”   Because income to the Regular Fund is received throughout the year at a pace slower than that at which expenditures are incurred, this replenishment occurs only at the close of the year, once a final calculation as to the difference between income and expenditures has been made. 

If the Secretariat resorts to using the Reserve Subfund to cover a financing shortage, then Article 72 provides that the Reserve Subfund shall be reimbursed “by means of equivalent appropriations in the program-budget for the next fiscal period or in such manner as may be determined by the General Assembly.”  Thus, there is a payback provision in Article 72.  

Nonetheless, in previous years, the General Assembly has opted to exempt itself from replenishing the Reserve Subfund by building-in an exemption to resolutions that allow for this type of use of the funds.   For example, in September 2005, by resolution CP/RES. 893(1514/05), the Permanent Council asked the General Assembly, at its next Regular Period of Sessions, to approve an exemption with regard to the funds appropriated from the Reserve Subfund to finance the transition and other urgent expenditures authorized under that resolution and resolution CP/RES. 882 (1478/05).     
OTHER CONSIDERATIONS

Article 72 specifies that once the amount of the Reserve Subfund reaches 30 percent of the total annual quotas of the member states, the General Assembly may appropriate the excess in the Subfund “for any purpose.”   Pursuant to that provision, the General Assembly delegated to the Permanent Council the authority to appropriate the substantial excess that had accumulated in 2002, and the Permanent Council adopted resolution CP/RES. 831 (1342/02) for that purpose.  


As of the end of 2005, the Reserve Subfund balance was $10 million and, in addition, there were over $18 million owed in arrears.  Thirty percent of the quotas of the member states is $22 million.  In an ideal world, if all arrears were to be collected, the Reserve Subfund would have $28 million, or $6 million over the target amount. If quota payments to finance the subsequent year’s budget were paid in full by early January of each year: a) there would not be a need to use the Reserve Subfund on a temporary basis to ensure the regular and continuous financial operations of the Organization and b) the Reserve Subfund would be invested for longer periods and consequently earning higher interest.     
CONCLUSIONS
The question then becomes whether the proposed expenditures described in CP/CAAP 2812/05 are “special” within the meaning of Articles 72(b) and 101 of the General Standards.   The reasonable answer is “yes”:

First, the 2006 Program Budget was approved without knowing of the new Secretary General’s plans for transforming the Secretariat in 2006.   Thus most of the expenses set out in the Secretariat’s proposal were “unforeseen”:   

· There was no realistic opportunity for the present Secretary General to make his views known with respect to the 2006 budget.  He took office after the major parameters had been established and several days before it was approved.  

· The Secretariat did not know that the new Secretary General would reverse his immediate predecessors’ decision to underbudget personnel costs by “compressing” the grades for senior career officers of the Secretariat.

· It was also unforeseen that he would strongly advocate additional funding for human rights, democracy, and hemispheric security.   

Second, the fact that some of the expenses in the proposal – such as building maintenance and repatriation/ termination – were not totally unforeseen should not be a bar to including them in the package.   There is precedent for treating those kinds of expenses as “unforeseen” for purposes of applying Article 101 of the General Standards.   For example, the Permanent Council adopted resolution CP/RES. 893 (1514/05), “to Defray Part of the FY 2005 Unforeseen Expenses” (Emphasis added).   Among the “unforeseen expenses” financed by the Reserve Subfund pursuant to that resolution are building maintenance expenses and repatriation and termination.  

Third, the Secretariat does not see any legal reason for concluding that a “special” expense cannot be “recurring.”  For example, the title and text of Article 101 of the General Standards includes the payment of Administrative Tribunal judgments as an appropriate justification for seeking a supplementary appropriation funded by the Reserve Subfund.  A typical judgment, e.g., ordering the reclassification of a post at a higher level, impacts the budget in subsequent years, becomes a recurring cost.  

In conclusion, we see no legal obstacles to the Secretariat’s proposal for a supplementary appropriation.  
ANNEX
Article 72. Regular Fund.  This is made up mainly of the quotas collected from the Member States and includes the contributions from other funds for technical supervision and administrative support provided by the General Secretariat.  Funds received for unspecified purposes shall be treated as miscellaneous income under the Regular Fund.  The purpose of this Fund is to finance: the regular secretariat and general support services provided by the Secretariat; technical supervision and administrative support to the programs; and multilateral integral development programs, as established in Article 32 of the Charter and as specified in the approved program-budget.  The Career Service may be financed only by the Regular Fund of the Organization.

The Regular Fund includes the following sub funds:
a. Operations Subfund to which shall be credited all income of the Regular Fund, and against which shall be charged all obligations and expenditures in accordance with the Regular Fund program-budget.
At the end of each year, any excess in income over obligations and expenditures shall be transferred from the Operations Subfund to the Reserve Subfund, or any excess in obligations and expenditures over income shall be transferred from the Reserve Subfund to the Operations Subfund. The General Secretariat shall report on these actions to the Permanent Council within thirty days of the date the transfer was made. 
b. Reserve Subfund, the purpose of which is to ensure the regular and continuous financial functioning of the General Secretariat.[2]
The amount of this Subfund shall be 30 percent of the total of the annual quotas of the Member States. This amount shall be reached through crediting to this Subfund the annual income in excess of the obligations and expenditures of the Operations Subfund. To the extent that the Subfund exceeds 30 percent of the total of the annual quotas of the Member States, the excess shall be available for any purpose approved by the General Assembly.
The Reserve Subfund may be used only on a temporary basis to cover: 
i. Expenditures under the program-budget financed by the Regular Fund, pending full receipt of the anticipated income; and 

ii. Special expenditures not provided for in the program-budget.  Such expenditures must be authorized by the General Assembly or, when it is not in session, by the Permanent Council, which shall first hear a report on the condition of the Reserve Subfund and the reasons for such expenditures from its Committee on Administrative and Budgetary Affairs (CAAP). 

No withdrawals shall be made from the Reserve Subfund for purposes other than to ensure the regular and continuous financial functioning of the General Secretariat until such time as the Reserve Subfund shall have reached 10 percent of the annual quotas of the Member States earmarked for the program-budget of the Regular Fund approved by the General Assembly. 

The amounts withdrawn for the purposes set forth in this article shall be reimbursed to the Reserve Subfund in the following manner:  in the case covered by subparagraph (i) above, as soon as the corresponding income permits; and, in the case of subparagraph (ii), by means of equivalent appropriations in the program-budget for the next fiscal period or in such a manner as may be determined by the General Assembly.
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