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The United States wishes to support the draft resolution entitled “Working Group to Prepare the Draft Declaration on the Rights of Indigenous Peoples.”   We propose, however, to amend operative paragraph 2 as follows:


To congratulate the Working Group on having completed the review of Sections I through VI of the Chair’s Consolidated Text (GT/DADIN/doc.139/03), underscoring the need to arrive at a consensus declaration which, while not legally binding, is capable of implementation by all member states, and to urge it to make every effort to reach consensus on the pending texts of the Draft Declaration. 
Justification for the amendment:

The OAS member states (and the Indigenous Peoples Caucus representatives) have repeatedly represented orally during the negotiations that the Declaration on the Rights of Indigenous Peoples is not intended to be a legally binding document.  We believe it is critical that the states in this negotiation clarify their mutual understandings in the resolution authorizing these negotiations, as well as in the text of the Declaration, so that others who are not physically present in this negotiation will understand the intention of the states with respect to the character of the Declaration.   The proposal by the United States delegation to add the phrase “while not legally binding” captures the sentiment of the Working Group as stated in the negotiations.   

This need for clarification is well grounded in international law and practice.  As a leading treatise has explained, in the case of “declarations” made “by two or more states acting together,” “the question may arise of the legal effect of the declaration as against states not participating in it; and . . . there may also arise the question of the legal effect of the declaration as between the declarant states.” Oppenheim’s International Law, Vol. 1, at 1188 (9th ed. 1992).  Under international law and practice, a declaration may be either a legally binding document between states governed by international law, or it may be a document of moral and political weight (but not an international agreement).  Id. at 1188-89; see also McNair, The Law of Treaties, at 10, 15 (1961) (“Written declarations . . . can constitute a valid agreement.”).  In order to discern whether a particular declaration is in fact a legally binding agreement between states, what matters is the intention of the states and the language used in the declaration. See, e.g., Oppenheim’s International Law, Vol. 1, at 1189 (“Whether or not a declaration is to be regarded as constituting an agreement between states depends largely on the intention of the parties and the language used.”); The Treaty Reference Guide of the United Nations Office of Legal Affairs (“declarations are not always legally binding…. It is necessary to establish in each individual case whether the parties intended to create binding obligations.”).

Accordingly, we urge that all states join the United States in clarifying the character of this Declaration before pursuing further negotiation.   
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