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OBSERVATIONS AND RECOMMENDATIONS OF THE PERMANENT COUNCIL ON THE ANNUAL REPORT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS

REPORT OF THE SECRETARIAT
/
1.
Introduction


Ambassador Francisco Villagrán de León, Chair of the Committee on Juridical and Political Affairs of the Permanent Council of the OAS, and Permanent Representative of Guatemala to the OAS, opened the meeting and extended a welcome to the judges and staff of the Secretariat of the Inter-American Court of Human Rights who had traveled from as far as Costa Rica and their other countries of residence in order to attend the presentation of the Annual Report to the OAS General Assembly on the activities of the Court, published as document CP/doc.4079/06.


Ambassador Villagrán thanked the Court for its collaboration in presenting the report as this was the first of the annual reports to be received which not only eased the work of the delegations by giving them more time in which to study it carefully, but also made it possible for the CAJP to study the report in good time without being under pressure as the OAS General Assembly approached.


The CAJP Chair also drew attention to the very modern layout used by the Inter-American Court of Human Rights in its annual report and described this as an informative and objective way to present the information that was most relevant to the States.  He added that the graphs in the report would be extremely useful for national authorities in the area of human rights.


Ambassador Villagrán completed his observations by reminding the President of the Inter-American Court of Human Rights that the Permanent Council, through its Committee on Juridical and Political Affairs, remains most interested in the activities of the Court, and in its ability to operate effectively, and above all, keeps close track of its advisory opinions and judgments because they are of the utmost importance for national justice systems.

II.
Presentation by the President of the Inter-American Court of Human Rights, Dr. Sergio García

SUMMARY OF THE ANNUAL REPORT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS FOR THE YEAR 2005, PRESENTED TO THE COMMITTEE ON JURIDICAL AND POLITICAL AFFAIRS OF THE ORGANIZATION
OF AMERICAN STATES

(Washington, D.C., March 10, 2006)

Mr. Chair of the Committee on Juridical and Political Affairs of the Organization of American States, Ambassador Francisco Villagrán de León,
Your Excellencies and Representatives of the Member States and Permanent Observer States of the Organization of American States,
Ladies and Gentlemen:


It was my privilege in June 2005 to attend the General Assembly of the Organization of American States held in Fort Lauderdale, Florida, United States of America, and at the behest of the Inter-American Court of Human Rights, to present to that forum the Annual Report on the work of the Court during 2004. That report was approved by the Assembly in Resolution GA/RES 2043, on June 8, 2005.


I am now honored to deliver the summary of the Report on the work of this Court during 2005 to the Committee on Juridical and Political Affairs of the OAS, for whose renewed hospitality we are very grateful.


I am accompanied in this presentation by judges António Cançado Trindade, Cecilia Medina Quiroga, and Manuel E. Ventura Robles.  In addition, those present include the Court Secretary, Pablo Saavedra Alessandri; Assistant Secretary, Emilia Segares Rodríguez; and the Director of Administration, Arturo Herrera Porras.  All these, together with judges Alirio Abreu Burelli, Vice President, Oliver Jackman; and Diego García-Sayán, join me in respectful greetings.


I would like to take this opportunity in this appropriate setting to express both the Inter-American Court’s appreciation of, and my own personal gratitude to, those colleagues whose work with the Court will end in 2006.  For almost twelve years, the Court has been enriched by their experience, their scholarship, and their integrity.  They have left an indelible mark on the jurisprudence of this era and in the memory of those who will remain in the service of the institution. Doctors António Cançado Trindade, a former President of the Court, Alirio Abreu Burelli, and Oliver Jackman all deserve the fullest recognition, which I am delighted to express.  They will be retiring in the certainty of having fulfilled their duty and with the esteem of all of us who were privileged to share in their work.


In the document that I am presenting to you and for which I humbly request your attention, there is a brief description of the work carried out by the Court during 2005, along with statistical illustrations of different subjects.  The document also contains reflections–that I have also shared with you on previous occasions–on the problems confronting the inter-American jurisdiction and the work underway to resolve them.  We acknowledge here that the far-reaching, positive collaboration of our colleagues in the Committee provides powerful support in solving these problems and for making progress on the road we share with them, as does also the support provided by the General Secretariat.


The complete version of the Report on the Court, detailing the work carried out by it, was sent to the Organization of American States on February 13.  As we did last year, we have used a compressed format that allows us to include on one disk all the usual information concerning these cases as well as the increasingly extensive court jurisprudence.  We thus hope to provide in a succinct and cost-effective way, all the data needed to enable the reader to get to know and evaluate our work as a court.

1. Sessions

It is often said that the Court does not operate on a full-time basis.  We have tried to rectify this impression and do so again.  The Court is permanently carrying out its duties by means of the continuous work undertaken by the judges in their own countries, who review the cases submitted to the Court and who draw up draft resolutions for the Secretariat located in San José.  Jurisdictional work never stops even though the Court only sits during its regular sessions in order to adopt the final judgments within its competence and to hold public hearings on contested issues, advisory opinions, and provisional measures.


In 2005 there were four regular sessions
/ and one special session, held in Asunción, Paraguay,
/ to whose government we once more express our gratitude for the hospitality it generously provided for this novel activity by the Inter-American Court.  During these sessions it was possible for us to hold a greater number of hearings and to pronounce more judgments than in any previous year.  This was due to the dedication of my colleagues, which I fully acknowledge, the energetic support of the Secretariat and the review of methods, practices, and timetables for dealing with the issues arising within our jurisdiction.  I must also mention the increase in the number of days in some sessions, due to support from the European Union which I have already reported to you.


During the 2005 regular sessions we held 13 public hearings on contested cases
/ and six on provisional measures.
/ Hearings on these measures were particularly important, and have increased in number. This means that during 2005, the Court carried out 10% more hearings than in 2004,
/ and 35% more than in 2002
/ and 2003,
/ if we add the numbers of hearings held in each year.


During the year covered by this Report, the Court handed down twenty judgments.
/  In three of these it pronounced on preliminary exceptions, merits, reparations, and costs together; in thirteen it pronounced on merits and related costs; in two, on preliminary exceptions, and in a further two, on the interpretation of judgments.  So, the Court completed settlement of sixteen contested cases.  I mean by this that final judgment was pronounced on exceptions, merits, and reparations, and no further judgment is pending concerning the charges brought in the action.


If to the 16 cases in 2005 we add the 12 completed in 2004 – as mentioned in the previous Report – we can see that during the last two years the Court has completed settlement of 41.7 % of all the contested cases on which it has pronounced during the twenty-six years of its existence.
/

In 2005, the Court reviewed three requests for advisory opinions.  It pronounced the requested opinion in one of these cases,
/ and in the other two considered it unnecessary because it might give rise to an indirect judgment on matters in contention in an advisory opinion,
/ or it referred to previous judgments which guide the opinion of the Court regarding the matter under consideration.
/

During the same period, the Court adopted five new provisional measures,
/ rejected two requests for provisional measures,
/ and ordered the lifting of three measures.
/
2. Sessions outside headquarters

A year ago the distinguished members of this Committee and I discussed the possibility of holding regular sessions outside the Court’s headquarters that would be specially convened in order to deal with matters concerning the Court, just as we do in San José.  Using different approaches and by building on previous experience such as we gained in Santiago de Chile during the OAS General Assembly, the idea would be to develop an interesting form of jurisdictional work.  I looked at the advantages and problems involved in this, the ways in which we would want to shape the work, and the need to provide more information about ourselves within the countries covered by the inter-American jurisdiction.


I am pleased to be able to inform you that in 2005 we held a special session in the city of Asunción, Paraguay.  The Court was hosted by that country’s authorities – the Office of the President of the Republic, the Foreign Ministry, Congress, and the High Court – to whom, on behalf of my colleagues, I extend once more my gratitude for their excellent collaboration.


During this special session, in which academic activities and briefings on the work of the Court also took place, two hearings were held on the merits and reparations in two cases, and a further two relating to provisional measures.  We also pronounced judgment on the requests for advisory opinion already mentioned.
/

We believe that the Asunción experience was positive for several reasons.  The next step in this process – which might open up a new area for the future work of the Inter-American Court – will be to hold three special sessions, in addition to the three regular sessions, away from Court headquarters.  This month we are going to Brasilia; next will be Buenos Aires, and a little later, El Salvador.  On behalf of the Court, I would like to thank the authorities in those countries that have provided the facilities necessary to carry out this project, which is operating with financial support from the European Union.  This work would not be possible without additional funding.


We have taken special care to make clear that these activities of the Court away from its headquarters in no way amount to in loco visits, or investigations into events or general evaluations of human rights.  We confine ourselves strictly to the competence of the Court where it must concentrate both its attention and its resources.  I would add that during these special sessions no hearings are held or cases heard that concern the host country.

3. New cases and matters pending

During 2005, the Inter-American Commission lodged ten new petitions
/ with the Court, slightly fewer than in 2004.  In 2006, we expect to receive between 15 and 20, if current trends continue.  Between January 1 and February 28, 2006 we received three petitions.  It might be useful to remember that in 2003, 2004, and 2005, 37 contested cases were lodged with the Court.  This figure is close to the total for all cases lodged between 1995 and 2002.
/

It is important that those of us who are part of the inter-American system for safeguarding human rights should review it in the light of the facts before us and take account of what these facts imply in the immediate future.  As we pointed out in our previous Report, and as I shall say once more, the increase in the rate of presentation of cases can be explained by several factors.  These include, in my opinion:  an increased level of expectation within the inter-American jurisdiction; the lodging of matters that differ in character from the great majority of cases that were traditionally lodged in our jurisdiction; and the impact of the reforms carried out of the Rules and Procedures of the Court and the Committee.

At present, the Inter-American Court is processing 77 contested cases, at different procedural stages, including the so-called supervision stage that follows the pronouncement of judgment, or judgments, on merits and reparations.  This represents a growth of 14% over 2004.
/  Of those, 15 are awaiting judgment and 59 are at the supervision stage.  Thirty-six provisional measures are in force.
/
4.
Application of reforms of the Rules of Procedure and procedural practices

I would like to refer once more to certain issues concerning the current Rules of Procedure, that were drawn up in 2000 and amended in 2003 and that in response to the interest shown by our colleagues in the Committee on Juridical and Political Affairs have already been discussed here.


The changes instituted by the Court in the exercise of its procedural terms of reference – in order to enhance the protection of human rights within its jurisdiction – are all designed to increase and enhance participation in the case of the alleged victims, the members of their families and their representatives, and to rationalize the different stages of the process so that judgments are reached sooner and without prejudicing legal certainty.  We believe that these procedural reforms and the way in which they have been applied to our everyday work in the Court have had very positive results in both areas.


Of course, much remains to be done in both these areas, but significant progress has been made.  The alleged victims’ new procedural legitimacy marks a significant step towards safeguarding human rights.  A victim used not to be able to be a “third” party in his/her own case.  This innovation, which has already taken root, has led to a more detailed review of the implications when there are three parties to a process.  I do not only refer to the cost that this implies – increasing certain administrative costs by 33% – but above all to how it has revitalized the way the procedure has developed. 


The concentration of suits resulting from the reform of the Rules of Procedure has produced positive results. Of course, it will always be important to observe closely how the changes that have been introduced impact on the whole process of the suit as well as on specific relevant judicial proceedings, including taking evidence and holding hearings. Some of our data demonstrates the advantages of concentration, while safeguarding legal certainty, procedural balance, and the quality of jurisdictional resolutions.


Under the 1980 Rules of Procedure, the average length of contested cases was 39 months which was reduced under the 1991 Rules of Procedure to 38 months and increased again under the Rules of Procedure of 1996 to 40.5 months.  The 2000 and 2003 reforms, followed by alterations to procedural processes, have lead to an average current length of 21 months – almost half the previous length.


Against the background of the procedural review currently underway we can see that the Court is not being left behind, and in fact is speeding up the dispatch of the matters it has under way. If our expectations based on the number of cases under way and of the number of resolutions it is feasible to adopt in the same year are realized, having observed the current rhythm of work, all cases lodged before January 31, 2006 will be resolved by the end of this year.  This is the result of the current guidelines and practices.

5.
Case law

During the period covered by the report, the Court issued decisions or opinions that are feeding into the construction and consolidation of a body of inter-American case law on human rights.  The case law built up over the last year has added to that of previous years and is often cited with esteem in the resolutions of other courts, both domestic and international, and forms part of the increasing body of writing on inter-American law.


As previously stated, the true transcendence of these pronouncements lies in the influence they exert – and that is starting to be evident – on the orientation of laws, judicial decisions, administrative programs, and national practice with regard to human rights.  The impact on national judicial decisions of case law criteria from the Inter-American Court interpreting the American Convention and other instruments is already noteworthy and considerable.  This is a recent, highly novel development, and one that I will come back to.


It is worth pointing out that the Court goes to considerable lengths to publish its jurisprudence.  It uses a web page, traditional leaflets, disks, and publications.  The case law criteria of the Inter-American Court, classified in such a way as to facilitate its study and application, was included in the commemorative book published as part of the twenty-fifth anniversary of the foundation of the Court.  This is a useful contribution to the knowledge and deployment of our case law.


I must now mention some highlights of the Court’s jurisprudence, extracted from judgments handed down during the 2005 judicial year.

A.
Protecting rights concerning relationships between individuals


States Parties to the Convention are obliged, erga omnes, to respect and safeguard human rights laws, and ensure in all circumstances and to all persons, the effective application of the rights enshrined in the San José Pact.  Thus, the obligations of the State are not limited to the relationship between its agents and the persons subject to their jurisdiction; the State’s obligations are also evident in its duty to adopt the measures necessary to ensure the effective protection of human rights in relationships between individuals.
/
B.
Life


1)
Life of dignity


Violations of the right to health and infringements of the right to food and access to drinking water which are closely linked to violations of the right to health, severely impact on the right of a person to a dignified existence and undermine the basic conditions necessary for the exercise of other fundamental rights such as those related to education and cultural identity.
/

2)
Right to life and freedom of association


There is a link between the right to life and the exercise of freedom of association.  It is only possible to exercise freedom of union association when fundamental personal rights are fully respected and protected, especially those rights concerning life and safety.  The murder of a union leader by agents of the state does not only violate the right to life, but also the right to freedom of association within the union movement.
/ These acts intimidate workers and affect their freedom to associate freely.
/

3)
Death penalty


Article 4.2 of the American Convention is infringed by the inappropriate application of the death penalty, when assumptions of fact are modified to facilitate the application of the death penalty, and when it is imposed for actions other than those that were punished in this way before the State ratified the American Convention.
/

4)
Extrajudicial executions


A situation where human rights violations in which extrajudicial executions are either promoted or tolerated by the State is incompatible with the effective protection of the right to life enshrined in Article 4 of the American Convention.
/
C.
Integrity


1)
Torture. Investigation


The State has the duty to undertake the immediate role of effectively investigating cases of torture committed in violation of Article 5 of the American Convention on Human Rights when a complaint has been lodged or there exists reasonable grounds for suspecting that such a violation has occurred, with a view to identifying, bringing to justice, and punishing those responsible for the violation.  This duty, enshrined in the American Convention, also follows from the Inter-American Convention against Torture, which obliges States Parties to adopt effective measures to prevent and punish any act of torture within its jurisdiction, and also to ensure that these events are examined impartially.
/

2)
Corporal punishment


It is absolutely prohibited to order the imposition of corporal punishments the application of which violates strict provisions in international law because they constitute cruel, inhumane, or degrading treatment.  Consequently, a State Party to the American Convention must abstain from using or imposing such punishments.
/

3)
Conditions of imprisonment


Persons deprived of their liberty have the right to be treated with respect for the inherent dignity of the human being, as enshrined in Article 5 of the Convention.  Detention in overcrowded conditions, in small cells, without ventilation or natural light, without a bed on which to rest, without adequate hygienic arrangements, and wrongful restrictions of personal visits, all amount to violations of personal integrity.
/  The State has the duty to provide those detained with regular medical examination, and adequate care and treatment when needed.
/
D.
Freedom

1)
Arrest


Any arrest made without an arrest warrant signed by a competent judge or without the offense being duly substantiated is illegal.
/

Mere knowledge by a judge of a person’s arrest does not satisfy the obligation enshrined in Article 7.5 of the Convention; the person arrested must appear in person and render his declaration before the judge or other competent authority.
/

An arrest becomes arbitrary when it is maintained without sufficient reasons or motives for it established by a judicial authority.
/

2)
Forced disappearance and habeas corpus


Habeas corpus can sometimes be a useful mechanism with which to establish the whereabouts of a person, regardless of the time lapsed since his disappearance, or whether or not a situation has occurred in which personal freedom has been infringed, even when the person in whose favor the remedy is lodged is not in the custody of the State but of an individual.
/
E.
Legality


1)
Principle of legality and freedom from ex post facto laws


The classification of criminal offenses presupposes a clear definition of the incriminating act, defines its elements and permits it to be distinguished from conduct that is not punishable or from unlawful acts that are punishable by non-imprisonable means.
/

In accordance with the principle of freedom from unfavorable ex post facto laws, the State must abstain from retroactively applying laws that impose a heavier penalty, define aggravating circumstances, or increase the gravity of the crime. By the same token, no person may be punished for an act that was not criminal, punishable, or indictable at the time it was committed.
/

It is essential for the sake of legal certainty that criminal law should exist and be known, or be capable of being known, before the act or omission that goes against the law and is punishable is committed.  The classification of an act as unlawful, and the definition of its juridical effects should pre-exist the conduct of the alleged offender; conduct may not be defined as criminal before being classified as such in criminal law.  Were it not so, individuals would be unable to guide their behavior according to a system of laws that is in force and defined, and that expresses society’s rejection and the consequences thereof.
/

The introduction into criminal law of the degree of danger represented by the agent as a criterion for the penal classification of his acts and the application of certain sanctions is incompatible with the principle of criminal law and contravenes Article 9 of the Convention.
/  The legal perception of the degree of danger comprises the State’s ius puniendi on the basis of the agent’s personal characteristics and not of the deed committed.  In this way we can introduce a criminal law based on act and fact, proper to a democratic society, in place of a perpetrator-based criminal law that opens the door to authoritarianism precisely in an area in which our most important juridical assets are in play.
/

2)
Justifications for criminal liability


We repeat that no law or domestic regulation – concepts that cover rules on amnesty and periods of prescription – may oppose the execution of the Court’s decisions regarding the investigation and punishment of those responsible for human rights violations.
/
F.
Thought and expression


In applying Article 13 of the Convention (freedom of thought and expression), the Court pronounced for the first time on the prohibition on publishing a book as an act of prior censorship.
/ The Court stated that “the expression and circulation of thought are indivisible.”  If the State is to protect effectively the right to freedom of thought and expression it may not wrongfully limit the right to circulate ideas and opinions.
/

Furthermore, for the first time the Court declared that certain criminal laws on contempt [desacato] are incompatible with Article 13 of the Convention and therefore ordered that the corresponding provisions in domestic law should be revoked and modified.
/  In this case, the Court stated that the legislation covering contempt “established disproportionate sanctions for criticisms of the operation of state institutions and their members, suppressing in this way debate that is essential for the functioning of a truly democratic system and unnecessarily restricting the right to freedom of thought and expression.”
/
G.
Nationality, juridical personality, and name


It is the State’s responsibility to determine which persons have the status of citizenship. However, this faculty is limited by the duty of the State to ensure for all persons the equal and effective protection of the law, without discrimination, and by its obligation to prevent, avoid, and reduce, the statelessness that prevents enjoyment of civil and political rights and results in extreme vulnerability.
/  The overriding obligation in law to ensure the equal and effective protection of the law, without discrimination, means that States, in their regulations covering granting of nationality, must abstain from establishing discriminatory regulations or regulations that have discriminatory effects on the exercise of rights by members of different groups of the population.
/

With regard to the nationality of children of migrants, the Court considers that: a) the migratory status of a person may not be a condition by the State for it to grant nationality, because a person’s migratory status in no way justifies depriving someone of the right to nationality or the right to hold and exercise his rights; b) a person’s migratory status cannot be transmitted to his children; and c) birth within the territory of the State is the only condition for obtaining nationality in the case of those who have no right to another nationality, if they do not obtain the nationality of the State in which they were born.
/  The requirements needed in order to verify the place of birth should be reasonable and have been previously established by the competent authority in an objective and clear way, and should not constitute an obstacle to exercising the right to nationality.
/

The absence of nationality, and statelessness, both give rise to extreme vulnerability and therefore have repercussions on the right to recognition of juridical personality and to a name, enshrined in Articles 3 and 18 of the Convention.
/  Nationality impinges on the recognition of juridical personality; the lack of recognition of juridical personality offends human dignity because it denies, in an absolute way, the individual’s right to be subject of rights and makes him vulnerable with regard to the duties due to him by the State and other individuals.
/

The right to a name is a basic and indispensable element in the identity of each person.
/ All States must protect this right and take the steps necessary to facilitate the registering of each individual immediately after birth.
/
H.
Property


1)
Property and authors’ rights


Article 21 of the Convention protects authors’ rights as part of a person’s assets.  Protecting the use and enjoyment of intellectual output “confers rights on the author rights that are both material and intangible.”  The material aspect “covers, amongst others, the publication, development, surrender, or disposal of the work.” The intangible aspect “concerns safeguarding the authorship of the work and the protection of its integrity” and is the link between the creator and the created work, a link that increases as time passes.
/

2)
Ancestral lands of indigenous communities.


The State must offer members of indigenous communities an effective procedure under domestic law that enables them to request the allocation of their ancestral lands, to guarantee the right to communal property.  In establishing this right, consideration must be given to the fact that land is closely linked with traditions, customs and languages, art forms and rites, common law, philosophy and values, knowledge and uses of nature, as well as other matters such as clothing and food.
/

In accordance with Article 2 of the American Convention, States should institute adequate juridical procedures in order to attend claims from indigenous peoples and to resolve their claims, in such a way that the indigenous peoples have the real possibility of recovering their lands.
/ Formalities must be accessible and simple, and state agencies must have access to the technical and material conditions they need in order to respond opportunely to the requests they receive.
/
I.
Compulsory relocation


The right to free movement and residence may be limited by de facto conditions originating in the fear caused when members of a community leave its ancestral lands.
/

Because of the complexity of the phenomenon of internal relocation and the wide range of human rights it affects or puts at risk, and in view of the particular weakness, vulnerability, and defencelessness in which people who are relocated generally find themselves, their situation can be understood as an individual state of de facto defenselessness, differing from the experience of other persons who are in similar situations.
/
J.
Children’s rights


Violations of the human rights of children are especially serious.  This higher level of interest in these violations imposes on the State the obligation to protect all children’s human rights; and this in turn affects the interpretation of the other rights enshrined in the Convention.
/
K.
Political rights


Furthermore, during 2005, the Court pronounced for the first time concerning the violation of political rights enshrined in Article 23 of the American Convention.  It declared that the State violated the right to be elected of persons who were proposed by the organization to be registered and to participate as candidates in municipal elections and who were prevented from participating in this way.  The organization numbered members of several indigenous and ethnic communities.  The Court considered that the State had introduced and applied electoral provisions that amounted to an improper restriction on their right to be elected and that the regulations were discriminatory.


It is essential that the State should generate the best conditions and provide the best mechanisms so that political rights relating to participating in the conduct of political affairs such as voting, being elected, and accepting public office as enshrined in Article 23 of the Convention, should be effectively exercised, while respecting the principle of equality and non-discrimination.
/

The obligation on the State to protect this right is not met by merely issuing laws that formally recognize such rights; the State is required to adopt the measures necessary to ensure their free and full exercise, taking into consideration the state of weakness or helplessness in which the members of certain social sectors or groups may find themselves.
/

Participation in the public affairs of organizations other than political parties, with a view to attaining shared objectives, is essential in order to protect legitimate and necessary political expression when the matter concerns groups of citizens who would otherwise be excluded from such participation.  Furthermore, the American Convention does not make it a condition of the right of citizens to put themselves forward as candidates for elected posts that they should do so as members of a political party.64/

In the sub iudice case, the Court has stated that as a consequence of the violation of the right of the candidates to be elected the electors were deprived of the choice they represented and this amounted to a limitation on the exercise of their right to vote and had a negative impact on the full and free expression of the will of the voters, with unfavorable consequences for the democratic system.65/
L.
Process


1)
Military criminal jurisdiction


In a democratic State, the military jurisdiction is both limited and exceptional in scope. It protects special juridical interests linked to the legal functions proper to the armed forces.66/ Its cognizance should be limited to crimes committed by members of the armed forces in active service. In order to do this, the State should draw up the appropriate legal limits on the material and personal competence of military courts.67/

2)
Prior notification to the accused of formal charges against him


Article 8.2b of the American Convention orders the competent judicial authorities to notify the accused of charges against him, the reasons for these, and the crimes or misdeeds for which he is alleged to be responsible.  For this right to operate fully and meet the objectives for which it was designed, the accused must be notified before he makes his first statement.  If this right is not protected, the right of the accused to adequate time and means for the preparation of his defense will have been infringed.68/

3)
Consular assistance


A foreigner must be notified, at the time he is detained and before he makes his first statement to the authorities, of his right to make contact with some person, for example, either a member of his family, a lawyer or a consular official, as appropriate, to inform them that he is in the custody of the State.  The right of the individual to request consular assistance from the country of his own nationality should be recognized and considered one of a number of minimum guarantees; in this way foreigners are given the opportunity to prepare an adequate defense and count on a fair trial. The non-observance of this requirement infringes the right to a defense which is a right protected by due legal process.


4)
Correlation between charge and judgment


When defining the scope of the guarantees enshrined in Article 8.2 of the Convention, the role of the “accusation” in the due criminal process was weighed against the right to a defense.70/  The so-called “principle of coherence or correlation between accusation and judgment” implies that this refers only to the facts or circumstances covered by the charge.  This principle follows from the right to a defense and is fundamental to the right in criminal law to due legal process and must be observed by States in compliance with the obligations enshrined in sub-paragraphs b) and c) of Article 8.2 of the American Convention.71/

5)
Preventive custody


Preventive custody is a precautionary, rather than punitive, measure.  Article 8.2 of the Convention imposes on the State the obligation not to restrict the freedom of an imprisoned person any more than is strictly necessary to ensure that he will not prevent an effective investigation or evade justice.72/  The right to the presumption of innocence is infringed when preventive custody is applied without reference to the elements in law and the Convention that justify its application, as long as the presumption of innocence has not been adversely affected by sufficient evidence of the existence of conditions that permit liberty to be restricted.73/

A presumption that a person will attempt to evade justice, based on “the gravity of the alleged act, and the juridical consequences that would follow if these were proved,” is not sufficient to justify an arrest.74/

6)
Jurisdictional control over the electoral process


The Court pronounced for the first time on the jurisdictional control of higher electoral agencies and stated that these must remain subject to jurisdictional control so that it is possible to determine if their acts are in line with the minimum rights and guarantees enshrined in the American Convention, as well as with those enshrined in domestic legislation.  This is not incompatible with respect for the proper functions of those electoral agencies.  Any remedy established to enhance this control should be simple and quick, and take into account any special characteristics of the electoral process.75/

In the same way, the Court also pronounced for the first time on the right to legal substantiation [fundamentación] that must be observed in all decisions taken by national legal agencies that might have an impact on human rights, such as the right to participate in the political process.76/
M.
Ensuring legality throughout the system


The Court, in line with its jurisdictional powers, ensures the legality of proceedings in the cases within its cognizance that have been lodged in accordance with the procedure designed for that purpose in the American Convention.  It therefore has the power to verify the extent to which those who take part in the proceedings comply with the law.  This is independent of the scope of other organs in the Organization of American States that operate with autonomy in accordance with the powers conferred on them.77/
N.
Prisons


Several cases have shown than a real crisis exists in the prison systems for adults and for children.  It has been observed for a long time that this crisis has led to high levels of violence and creates risks.  The Court has issued provisional measures and commented on this matter in different ways and now urges the authorities to carry out a thorough review of their prison systems. It is essential that both the Organization and the States should pay particular attention to this problem and identify immediate and progressive solutions, in response to the situation.78/

6)
Submission to legal decisions (allanamiento) and recognition of responsibility


One of the highlights of the 2004 report on our work was the recognition of international responsibility made by several States in proceedings taken before the Court.79/ The same thing happened in several cases in 2005:  three concerning Colombia,80/ one concerning Peru,81/ two concerning Brazil,82/ and one concerning Venezuela.83/

It is worth mentioning that partial or total international responsibility has been acknowledged in 28 percent of the contested cases brought before the Court.  Our Tribunal has highlighted these facts because they are worthy of attention and reflection.  Furthermore, it has been brought to our attention that high-level members of the governments of several States have personally taken part in ceremonies where international responsibility has been publicly acknowledged and an attempt has been made to offer moral satisfaction to the victims and members of their families.84/
7.
Compliance with resolutions


I also referred earlier to the role of the Court at the compliance with resolutions stage when by virtue of the authority inherent in the jurisdiction of the Court and in accordance with the duty to inform imposed on it by Article 65 of the American Convention, it carries out different acts of supervision, as laid down in resolution AG/RES. 2043 (XXXIV-O/05) of the General Assembly of the Organization, adopted on June 8, 2005.

During 2005, the Court published 14 resolutions concerning supervisions of compliance with judgments.85/  In these resolutions, as in similar resolutions in previous years, a record is taken of the level of compliance with the judgments handed down by the Inter-American Court.  As I said earlier, these have led to changes in laws – at the highest level, the publication of new regulations, new trends in case law, changes in rules of procedure, and altered practices. I stress this because it is evidence of both the political and legal will to improve our protection of human rights and to strengthen the inter-American jurisdiction created by the States themselves.


However, there remain judicial resolutions in different areas that have not yet been implemented, above all those relating to the investigation of the facts and responsibilities.  The Court is unable to declare cases closed when some points have not yet been implemented.  For that reason, it has only closed 11.9 percent of the total number of contested cases.  Occasionally we suggest alternative approaches.  It is for the Organization authorities to decide what is relevant in this regard and so achieve in the best way possible the necessary degree of compliance with jurisdictional resolutions, as laid down in international law.

In June 2005, the Court decided to regularly submit to the Organization a report on the degree of compliance with judgments in line with its duty to inform – as per Articles 65 of the American Convention and 30 of the Statute of the Court itself.  We have prepared an illustration describing the cases that remain open because compliance with the corresponding judgments remains pending, as well as those cases where compliance has been only partial.  Of course, we will provide further detail to complement this report and any specific information that is required.  We will monitor the judgments pronounced.
As well as monitoring the level of compliance with its judgments, the Court supervises the provisional measures adopted. During 2005, the Court published 12 resolutions of this nature.86 We are concerned to note that the measures in several cases have not been applied; and even that some people whose lives and safety were protected under provisional measures have died violent deaths.87
8. Court/Committee Meetings

The General Assembly of the OAS recommended that the Court and the Committee should maintain effective communication, in accordance with their respective areas of competence, for the good of the system.  On May 11, 2005, while the Court was holding a special session in Paraguay, members of both organizations met to discuss this.  They discussed the role of the Committee in relation to the Court, how to monitor relevant judgments, and budgetary matters.


We will be holding the 2006 joint meeting between the two organizations tomorrow, and will report back in due course.

9.
Links with other organizations


It is the duty of the Court to apply its time and resources to fulfilling the judicial responsibilities entrusted to it.  This does not exclude collaborating with different organizations on tasks of mutual interest that might, certainly in relation to us, strengthen our jurisdictional operation, particularly from the point of view of enhancing our profile within the community and better preparing those who play a part, or who might play a part, in the proceedings.


Our dealings with the supreme courts of States Parties to the American Convention is a very important aspect of our work.  Acceptance of inter-American jurisprudence by national courts is essential for the wider application of the rights enshrined in international instruments.  This is why we have striven – and enjoyed the corresponding hospitality of national judiciaries – to promote and strengthen our relationships with them, and in particular with the supreme and constitutional courts.


In recent years, – including, of course, 2005 – the Court attended conferences and seminars of constitutional court judges, sometimes supported by external organizations such as the Konrad Adenauer Foundation.  These meetings proved to be useful and we will hold more during the special sessions held by the Inter-American Court away from its headquarters in 2006.


We have maintained and extended our relationships with the Inter-American Institute of Human Rights and the Inter-American Commission on Human Rights. One immediate outcome of this has been the First Specialized Course for State Officials on how to use the system for the protection of human rights that was held in San José, from March 9-15, 2005, in which 47 officials from 18 States participated.  The feedback was very positive.  We are planning to hold the Second Course next September, which will include the Caribbean countries.


We have re-opened agreements for inter-institutional collaboration and signed new agreements as statements of intent.  The Inter-American Court and the Supreme Court of Justice of Mexico are working together on a three-month course for judicial officials on international systems for protecting human rights, which will have no budgetary implications for the Inter-American Court.


During the period covered by this report, we have either resumed or drawn up institutional cooperation agreements with courts, universities, and research institutes.88/ This has enabled law students, young law graduates, and university professors to carry out internships at the Court, which has benefited the Court’s work and had useful repercussions in publicizing the inter-American jurisdiction at the national level.

10.
Budget


We have discussed the economic problems facing the Court both here and in the other forums of our Organization.  The increasing volume of our work does not carry with it any corresponding, systematically available, increase in resources that would make it possible to finance increasing the length of our sessions or contracting legal support staff.


As we know, the amendment of its Rules of Procedure approved by the Court was part of a combination of measures that would be matched by a corresponding budgetary increase.  The Court considers that it has fulfilled the commitment it accepted, particularly in terms of the effort to increase productivity, and that these results are visible.


The regular budget, paid by the Organization of American States, has remained unchanged for four years, representing a decrease in real terms; in some areas there has been a reduction even in nominal terms.  All of this is shown in graphs that illustrate the problem now facing us.89/ Our total regular budget in 2006 is, once more, less than US$1,400,000. With this amount, demonstrably inadequate, we must plan both short- and medium-term activities.


As a result of this, we have been obliged – regretfully – to defer the translation into English of the Court’s judgments.  We do not have sufficient resources:  translation accounts for 13 percent of the Court’s annual budget.90/  This is a very worrying situation, not just in its implications for access to judgments by the English-speaking countries that are part of the Organization, but also in its implications for publicizing inter-American case law in other circles, including international courts and analysts. It goes without saying how important it is for us to achieve ample dissemination of these cases.


I must also mention what has happened – or rather, what has not happened – to judges’ salaries in recent years, as these are not even remotely comparable to what is paid to other colleagues in the Organization, whose salaries are also paid on the basis of days worked.


We are therefore facing a serious structural problem, which has been frequently mentioned and still needs addressing.  We trust that the agencies responsible for examining this point will soon find the solutions we have awaited for so long.


It is relevant to state here that, as mentioned in previous reports, the Court has begun publishing an income statement which lists the main expenditure categories on the Court web page. This statement can be used by the authorities and by users of the system.  It is an essential aid to transparency, and may benefit contributing States, authorities in the Organization, and system users.

11.
Auditing financial statements and other reports


In response to a request from the Organization in the 1998 Agreement on administrative independence of the Court Secretariat, an audit was carried out of the financial statements of the Court for the tax year 2005.  This audit was carried out by independent external auditors, Venegas, Pizarro, Ugarte and Co, Authorized Public Accountants, and representatives in Costa Rica of HLB International.  The audit also covered funds originating from the OAS as well as from Costa Rica during the same period.  A copy of the auditors’ report has been sent to the OAS Financial Services Department, the OAS Inspector General, and to the External Board of Auditors of the OAS, as has always been our practice.  The auditors report that the Court’s financial statements adequately describe the financial and proprietary situation of the institution, as well as its income, outgoings, and cash flows during 2005, all which are in line with generally accepted principles of accounting, characteristic of non-profit making organizations (such as is the case with the Court), and applied across consistent bases.  It is also clear from the report that the internal accounting control system used by the Court is adequate for recording and controlling its transactions and that reasonable commercial practices are employed in order to ensure the most effective use of our funds.


Thus we hereby report and will also report to those who have made other contributions on how these have been used.

12. Information and publications

In 2005, the Court published six volumes containing judgments and advisory opinions.  It also published and circulated on disks, at a very low cost, the Court’s entire case law. This material is kept up to date on new editions of disks after every session.


We have completely reorganized the Inter-American Court’s web page (http://www.corteidh.or.cr) so that it is now as good as the web pages of other international courts, and we have begun to publish an electronic newsletter which records the most important events and reports on resolutions passed by the Court.  From next June, we hope to include in the Court’s web page all the information on cases in which judgment has been pronounced and have either been closed or are in the supervisory stage.  This initiative, the first of its kind ever to have been undertaken by an international court, will enable students and users of the inter-American system of human rights to study essential parts of the proceedings without having to travel to Costa Rica.


We are now handing over to you the work commemorating the twenty-fifth anniversary of the founding of this Court.  It contains articles by my colleagues, memories of when the Court was set up, statistical information, and a detailed presentation of the most important criteria applied by the Inter-American Court, over twenty five years in advisory opinions and contested cases, in all the areas – now numerous – of its cognizance.  The circulation of these texts, along with the effort that has been made to publicize them via other media, will contribute to the greater and wider knowledge of human rights protection and how this could be extended into national systems.


The Court is currently preparing a journal containing judgments by the high courts of member states of the OAS that reflect international laws or invoke the case law of the inter-American Court of Human Rights.  This journal will be published jointly with the Inter-American Institute of Human Rights and the Institute of Juridical Research of the National Autonomous University of Mexico, in collaboration with the Konrad Adenauer Foundation. 

13. Conclusions and reflections

Some of the conclusions and reflections of previous years and from the report presented to the General Assembly remain valid.  I will address them, and then go on to other issues that are important now.


Before discussing them, I would like to describe the efforts we have made with the obligations assumed by the Court with regard to the authority of our Organization, which I first referred to in the Report rendered February 14, 2004.  I mentioned then that the Inter-American Court had proposed extending the duration of the session periods, reprogramming the work of the Court’s Plenary meeting and of its members, using more time before the meetings in San José to study and prepare cases, looking for new sources of financing for some activities and redistributing, as far as possible, the available resources.  These proposals became facts:  facts that continue in existence.


A)
We can state that what has underpinned all the work and progress made in this area has been the autonomy of the Inter-American Court, an autonomy that is proper to an authentic Court, that reinforces the Statutes approved by the States who make up the Organization, and that has been effectively exercised and will continue to be exercised by the Inter-American Court. This autonomy must exist in all areas:  jurisdictional, administrative, and budgetary.  It guarantees the international respectability of the international jurisdiction and, therefore, the system as a whole.


B)
As just over twenty-five years have elapsed since the Inter-American Court was established – an anniversary we have celebrated by carrying out our judicial functions – the scope of our mission has grown considerably.  This is as a result of the task shared by all of us who play a part in the Inter-American System for the Protection of Human Rights.  This system, that is made up of the States, the Organization of which they are members, civil society and its institutions, the international protection organs – the Court and the Commission – and other emerging players – academics, social communicators, ombudsman, amongst them – has taken great steps in this most essential work.  It is right that we should acknowledge that, just as it is right to acknowledge the long road still ahead of us and that we will only manage to travel successfully if we unite ever more strongly around the convictions defined in the Charter of the Organization, the American Declaration, and the San José Pact, and around the commitments that follow from those convictions. The international institutions for the protection of human rights – I speak for the Court, obviously – can fully attain those objectives they have set if they construct a vigorous and supportive front throughout the protection system.  The main political and legal challenge facing the members of the System is, in my opinion, how to strengthen it and boost its credibility.


C)
The protection of human rights continues to be the most important issue on the agenda of the Organization of American States.  It also has a high priority in the laws that govern us and in statements by those who work for and serve the Organization.  We celebrate this fact, and that it is politically important and enhances the legal protection of the American population.  To re-state this conviction and the commitments that follow from it contributes much to the cause we share.  It stimulates the effective operation of the international protection organizations, the observance of their resolutions, and the trust of current and potential users of the system.


D)
I think this is a good time to remember the general call – including from this Committee – that the Court developed and endorsed, for an exercise to help us reflect on the system, its current state, its needs, problems and expectations, its strengths and its weaknesses. I am not referring only to the legal aspects enshrined in the American Convention that provide the basis for the case law of the Court and study by observers and those interested in this subject, but also to the other questions that either appear to be, or effectively are, points of special and prior importance. The Court has taken part in all the forums to which it has been invited to present its points of view and to listen, constructively, to the opinions of the other actors in the system.  We think it would be desirable to extend and broaden this exercise.  Now is the time to do so.

E)
We must now, in our opinion, say once more how important it is to achieve the universality of the system – both laws and jurisdiction – to cover all the member countries of the Organization.  In a relatively few years, many States have signed up to the Convention and to the authority of the Court in contested cases.  This increasing involvement has actually or potentially enhanced the protection of 500 million inhabitants of the Americas who have recognized the authority of the Court set up and maintained by the American States.  We are waiting for those who still have not joined this group; we await them with respect and hope, convinced that each new presence will be a great contribution to the cause of human rights.

F)
Several initiatives remain pending that would be worth pursuing because they contain elements that would be valuable for improving the System.  Suggestions have been made, for example that there should be a Protocol that would push the work to protect international human rights further. One of these suggestions has come from the Inter-American Court.  Some of the reflections we have been invited to participate in might review the initiatives, analyze their advantages, choose attractive solutions, and find new ways of fulfilling shared objectives, based on the experience we already have, the different circumstances, our resources, the possibilities, and our expectations of what is natural and desirable.

G)
The effectiveness of the Inter-American System for the Protection of Human Rights – like other universal or regional systems – can be measured by the degree to which it transcends the States’ domestic spheres.  This transcendence exists and is growing.  It is a cause for satisfaction.  The case law produced by the Court – a body created by the States themselves to serve their citizens – has influenced a reform of the law, the adoption of new directions in case law, a review of policies, programs, and practices.  Recent years have seen an increased acceptance by national supreme courts of inter-American jurisprudence.  There could be no better result of international jurisdiction or greater stimulus for our work than this.  It is desirable from every point of view – as we have pointed out at other times – to continue promoting the link between the international and domestic legal orders, which together constitute the contemporary statute of the human being.  This link is vested in constitutional provisions and domestic legal determinations.

H)
The access of citizens to justice is a central theme for the system for the protection of human rights.  We have improved both our recognition and exercise of the rights of the alleged victim, an area that always benefits from reflection and development.  We need also to make progress with creating appropriate instruments to enable the alleged victim to access international justice. At present, this access is fraught with hazards that we have previously described:  the process is complex, expensive, and slow, in relation to the expectations and the resources of those who would like to make use of it.  In the domestic law of the States there are cost-free legal aid mechanisms for those who need it.  We should take note and follow this example and translate to the international sphere those means of formal and material access to justice.  We should recognize that we still do not have the means to enable the inhabitants of our countries to exercise effectively their right to access the international justice established by the States.  We believe that it is necessary to take steps to fill this vacuum.


I)
Friendly settlement of litigation and the corresponding allocation of reparations – that is not entirely subject to the will of the parties: there are public order issues that override it – is proving advantageous. We are aware that this method is being used increasingly within the framework of the proceedings themselves, by acts of submission to a legal decision or recognition of responsibility.  Of course, it is not for the Court to impose this alternative, but we can point out the many advantages it offers – not just legal, but above all moral.  The States have built up this possibility and progressed with it. That path is now an option.

J)
We have described the supervision of the degree of compliance with the resolutions of the Court and the progress and delays associated with this issue.  Obviously, justice cannot be served merely by a complaint and a proceeding, and perhaps not even by a judgment that recognizes rights and declares obligations.  The judgment must be obeyed.  We have already stated that significant progress has been made in this area, more than was ever thought possible a few years ago. It is stimulating and we are the first to acknowledge it.  As far as the rest is concerned, it will be the subject of a report by the Court, and we will study the observations of the States and the decision that they make.

K)
A review of the Inter-American Court’s budget is pending, an issue that has featured in all the Reports to this Committee and to the General Assembly. This year’s is no exception. I mention the subject again because it is truly important and an adequate and satisfactory solution has still not been found.  I do this with the greatest respect for those who are doing me the favor of listening and trusting that they will share our preoccupations. I will not repeat the figures I have already mentioned, nor the figures illustrating the increasing work load, nor the facts relating to income charged to ordinary resources that have remained static for several years and whose trend, therefore, is decreasing in real terms.  We are running the risk – it is our duty to point this out – that the demand for services will outpace the resources we have to supply them and a situation will emerge, that up to now we have avoided, where we will fall behind. The issue of the reasonable period for presentation of documents, something that features frequently in the litigation that reaches the Court, could become a problem for the Court itself, or rather, for the inter-American system for the protection of human rights.


I have already expressed our appreciation to the judges who will have completed their duties in 2006.  The General Assembly of the Organization will this year elect those who will take their places in 2007.  They will be three jurists – an especially significant number representing nearly half the members of the Court – who will join the list of 27 citizens from the Americas who have made up the Inter-American Court since 1979.  Each one has generously contributed his thinking, his good will, and his labor to an effort that is in itself collective, and only as such can be understood, developed, and valued.


Those future judges will fulfill an honorable duty and carry great responsibility. They will be received with respect and esteem, as bearers of decisions adopted by the General Assembly of the Organization of American States.  With them will begin a new era.  They will help to write the next distinguished chapter in the ascending history of the inter-American system. 

Sergio García Ramírez

President of the Inter-American Court

of Human Rights

III.
Observations and Recommendations of the Member States on the Annual Report of the Inter-American Court of Human Rights

· Member states emphasized the importance of increasing voluntary contributions so that the Inter-American Court of Human Rights can function properly until such time as agreement is reached on increasing its budget from the OAS regular fund.
· They thanked the Court for studying both the conditions that have given rise to civil war in several member states and the human rights violations that have arisen in peace time.

· They highlighted the important contribution made by the Court in terms of the jurisdiction that it has built up relating to the rights of indigenous peoples, both collectively and as individuals.

· They requested the Court to hold a meeting to discuss the doctrine and case history relating to the rights of indigenous peoples.

· They asked about the mechanisms that enable Court judges to communicate with each other when the Court is not in session, particularly when they are considering the cases currently before the Court.

· They described the concerns and efforts made by their governments to comply fully and appropriately with the Court’s judgments.

· They agreed to the recommendation by the President of the Court to hold an inter-American conference on the inter-American human rights system to bring to a head the series of discussions we have held about the system.

· They noted the recommendation by the President of the Court concerning a possible mechanism for multilateral evaluation of compliance with the judgments pronounced by the organs of the human rights system and expressed their interest in discussing it in the future.

· They insisted on the importance of achieving universal coverage of the inter-American system of human rights in order to demonstrate the unconditional commitment of member states of the OAS to protecting human rights in the Hemisphere.

· They recognized the importance of keeping on the agenda of the Permanent Council the need to increase the budget of the Court so that the Court does not have to expend so much time and effort seeking external financing in order to carry out its work.

· They mentioned the importance of the Court’s jurisprudence as a source of doctrine for the States and as a tool with which to improve national human rights systems.

· They highlighted the preventive function of the Court’s early warning mechanism.

· They expressed their concern at the significant increase in the number of cases to come before the Court, while noting that there has not been an excessive increase.  They added that several improvements should be noted such as the impeccable work of both the Court’s judges and Secretariat, and increased submission to legal decisions because timely recognition of responsibility by the state favors the victim and cuts down on high case costs.

· They expressed their pleasure at the increase in the number of the Court’s sessions.

· They thanked the Court for preparing and contributing to the dialogue between the organs of the inter-American system and the member states (like the one held the previous day, March 9, 2006) and stressed that these dialogues are very useful and will strengthen the organs of the inter-American human rights system.

· They insisted on the usefulness of the provisional measures pronounced by the Court.

· They emphasized their concern for people imprisoned in the Hemisphere, especially for those whose procedural status was still unclear after long periods of imprisonment, in violation not only of basic human rights principles but also of the principles of civilization itself.

· They stated that the operation of the Court must not continue to depend on voluntary contributions from member states and from countries in other parts of the world.

· With regard to an optional protocol to permit direct access to the Court by victims, they stated that this should be accompanied by financial measures that would allow this important aspiration of victims to become reality.

· They mentioned their concern about how to achieve a correlation between rights such as those enshrined in the Inter-American Democratic Charter and those that over the years have been recognized in the different inter-American human rights instruments.

· They requested special attention and commitment to the varying aspects of the human rights of those people who, for different reasons, are obliged to leave their homes, amongst whom are migrant workers and their families, refugees, asylum seekers, those displaced within their own countries, those who are victims of the crime of trafficking, the disappeared, etc. They added that these are the most worrying issues for most member states, and for this reason the organs of the system should take this on board and direct their work and concrete actions towards attending this type of situation which is affecting large numbers of persons in the member states.

· They stated that in order to strengthen the links between the states and the inter-American system most of the work by the states consisted of adapting their domestic legislation to ensure it complied adequately with the decisions of the Court and the IACHR.

· They applauded the format in which the Court’s Annual Report is presented, and including graphs illustrating many aspects of the cases, compliance with judgments, etc.

· They highlighted the fact that there has been a considerable reduction in the time needed to process cases, something that is of considerable benefit to victims.

· They stressed how important it was to publicize widely the judgments and advisory opinions pronounced by the Court, even in other parts of the world because this enhances the image of the OAS and of the large number of countries that recognize the Court’s jurisdiction.

· They acknowledged the achievements and progress made by the Court during its 25 years of work, they celebrated its anniversary and welcomed the publication and distribution of the book about the Court, which was distributed to the delegations present to review the Annual Report of the Court.

· They expressed their concern that no further countries have ratified the Convention for 13 years and continued to insist on the need to universalize the system, at the risk of sounding repetitive, because even while this has not yet been achieved, it remains a priority for the OAS to achieve universal application of its human rights system.

· They recommended that specific steps should be implemented to ensure that national justice systems incorporate the Court’s case law.

· They acknowledged the efforts made by the Court to help organize training courses on the Court’s operation and procedures for government employees who specialize in different areas of human rights work.

· They repeated their invitations to the Inter-American Court of Human Rights to hold its sessions in their countries.

· They described how they have managed to reform their judiciaries thanks to the influence of the Court’s case law.

· They recognized the importance of being able to publish on the Internet details of the cases before the Court.  This will be in place in the coming months.

· With regard to the permanent operation of the organs of the human rights system, they recommended being realistic and recognizing the current budgetary limitations of the OAS, while continuing to make every effort to ensure that the organs are in a position to comply with their mandates and deal with the cases currently under their consideration.
IV.
Final Comments by Dr. Sergio García, President of the Inter-American Court of Human Rights

· Dr. García pointed out that the Court’s judges will be looking further at the rights of indigenous peoples and other issues linked to discrimination.

· Concerning the mechanisms to enable the Court’s judges to communicate with each other, he explained that the members of the Court act as a whole especially during sessions, but there is also constant communication not only between Judges but also with the Secretariat. He added that in the case of urgent decisions such as provisional measures these are often pronounced by the President in consultation with the other judges by means of modern means of communication.  He insisted that he maintains constant and close communication with all senior figures in the Inter-American Court of Human Rights.

· He continued to be concerned about the Court’s financial resources vis-à-vis its ability to function appropriately given that extraordinary and voluntary sources of finance represent an extremely high percentage of the Court’s budget.

· He pointed out that cases have increased by a reasonable number during the last period.

· He explained that the Court is permanently reviewing issues such as the links between the Inter-American Court of Human Rights and the IACHR, the need to introduce procedural reforms and others designed to improve the work of the Court and to benefit victims (even by allowing the States themselves to litigate).

· Finally he stressed the importance of the Court’s consultative role and invited the states to make use of this.

· Finally he acknowledged the interest taken by the Chair of the Committee on Juridical and Political Affairs in the work of the Inter-American Court of Human Rights and highlighted the cooperation from and efforts made by the states to facilitate the Court’s work, responding appropriately and effectively to its decisions and taking account of its advisory opinions. He added that contact between the different state entities and between them and the Court facilitates the work of the Court and makes it possible to achieve the objective of protecting human rights in the Hemisphere.
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�.	Note:  The Secretariat of the CAJP has included as many observations and recommendations as it was able to record, because no written submissions were received from the delegations.  Some of the ideas are repetitive, which is merely a reflection of what took place during the meeting.


�.	The Court held its first regular session from February 28 to March 15; the second, from June 13-30; the third, from September 7-24, and the fourth, from November 17 – December 2.


�.	The special session was held from May 9-13.


�.	Public hearings were held during 2005 on the following contested cases:  Yakye Axa Indigenous Community vs. Paraguay, “Masacre de Mapiripán” vs. Colombia, YATAMA vs Nicaragua, Gutiérrez Soler vs. Colombia, Niñas Yean and Bosico vs. Dominican Republic, Palamara Iribarne vs. Chile, García Asto y Ramírez Rojas vs. Peru, Blanco Romero and others vs. Venezuela, López Álvarez vs. Honduras,  “Masacre de Pueblo Bello” vs. Colombia, Acedvedo Jaramillo and others vs. Peru, Ituango vs. Colombia, and Ximenes Lopes vs. Brazil.


�.	In 2005, public hearings were held concerning the following provisional measures: Jiguamiandó and Curbaradó Communities (Colombia), Paz de San José de Apartadó Community (Colombia), Penitenciarías de Mendoza (Argentina), Sarayaku Community (Ecuador), Eloisa Barrios and others (Venezuela), and Children and Adolescents imprisoned in the “Tataupé Complex” belonging to FEBEM (Brazil)


�.	In 2004, the Court held 17 public hearings.


�.	In 2002, the Court held 6 public hearings.


�.	In 2003, the Court held 6 public hearings.


�.	The Court handed down judgment in the following contested cases: Serrano Cruz Brothers vs. El Salvador (merits, reparations, and costs), Huilca Tecse vs. Peru (merits, reparations, and costs), Masacre de Mapiripán vs. Colombia (preliminary exceptions and recognition of responsibility), Caesar vs. Trinidad and Tobago (merits, reparations, and costs), Moiwana vs. Suriname (merits, reparations, and costs), Takye Axa Indigenous Community vs. Paraguay (merits, reparations, and costs), Fermín Ramírez vs Guatemala (merits, reparations, and costs),  Yatama vs. Nicaragua (preliminary exceptions, merits, and reparations), Lori Berenson vs. Peru, (interpretation of judgment), Acosta Calderón vs Ecuador (merits, reparations, and costs), Yean and Bosico vs. Dominican Republic (preliminary exceptions, merits, reparations, and costs), Serrano Cruz Brothers vs. El Salvador (interpretation of judgment), Gutiérrez Soler vs. Colombia (merits, reparations, and costs), Masacre de Mapiripán vs. Colombia (merits, reparations, and costs), Rexcaco Reyes vs. Guatemala (merits, reparations, and costs), Palamara Iribarne vs. Chile (merits, reparations, and costs), Gómez Palomino vs. Peru (merits, reparations, and costs), García Asto and Ramírez Rojas vs. Peru (preliminary exceptions, merits, reparations, and costs), Blanco Romero and others vs. Venezuela (merits, reparations, and costs), and Ximenes Lopes vs. Brazil (preliminary exception).


�.	Up to December 31, 2005, the Court had resolved 68 contested cases.


�.	Advisory Opinion OC-19/05 on “Controlling Legality while exercising Attributions in the Inter-American Committee on Human Rights (Arts. 41 and 44 to 51 of the American Convention on Human Rights), November 28, 2005.


�.	Resolution of the Inter-American Court of Human Rights of May 10, 2005, on the request for Advisory Opinion presented by Costa Rica (equality and labor relations).


�.	Resolution of the Inter-American Court of Human Rights on June 25, 2005, on the request for Advisory Opinion presented by the Inter-American Committee on Human Rights (death penalty). 


�.	The following requests for provisional measures were lodged with the Court during 2005: “Masacre de Mapiripán” (Colombia), Gutiérrez Soler (Colombia), López Álvarez (Honduras), Ramírez Hinostroza and others (Peru), Children Imprisoned in the FEBEM “Tatuapé Complex” (Brazil).


�.	The Court rejected requests for provisional measures in the cases Castañeda Gutman (Mexico) and Cesti Hurtado (Peru). In addition, one request for provisional measures was lodged in the Ivcher Bronstein case (Peru); the Court is currently studying the agreements reached by the parties.


�.	The Court ordered the lifting of three provisional measures: Blake, Fermín Ramírez and Masacre Plan de Sanchez, all from Guatemala.


�.	Resolution of the Inter-American Court of Human Rights, dated May 10, 2005, on the request for advisory opinion by Costa Rica (equality and labor relations).


�.	Petitions relating to the following cases were lodged with the Court during 2005: Nogueira de Carvalho vs. Brazil, Servellón García and others vs. Honduras, Sawhoyamaxa Indigenous Community vs. Paraguay, the “Workers sacked from Congress” vs. Peru, Baldeón García vs. Peru, Montero Aranguren and others vs. Venezuela, Vargas Areco vs. Paraguay, Goiburú and others vs. Paraguay, Claude Reyes and others vs. Chile and Luis Almonacid Arellano vs. Chile


�.	Between 1995 and 2002, 38 contested cases were lodged with the Court.


�.	In 2004, there were 64 contested cases either underway or being supervised.


�.	The figures quoted in the last part of this paragraph correspond to December 31, 2005.





�.	See “Masacre de Mapiripán


�.	See Yakye Axa Indigenous Community. Judgment June 17, 2005. Series C, No. 125, paragraph 167 and 172.


�.	See Huilca Tecse. Judgment March 3, 2005. Series C, No. 121, paragraphs 67-68.


�.	See Huilca Tecse, paragraph 78.


�.	See Raxcacó Reyes. Judgment.  September 15, 2005. Series C, No. 133, paragraph 66.


�.	See Huilca Tecse, paragraph 65.


�.	See Gutiérrez Soler. Judgment.  September 12, 2005. Series C, No. 132, paragraphs 50-60.


�.	See Caesar. Judgment. March 11, 2005. Series C, No. 123, paragraphs 60-66, 70 and 100.


�.	See Caesar. Paragraphs 98-100. Razcacó Reyes, paragraph 95; and García Asto and Ramírez Rojas. Judgment November 25, 2005. Series C, No. 137, paragraphs 221 and 233.


�.	See García Asto and Ramírez Rojas. Judgment. November 25, 2005. Series C. No 137, paragraph 227.


�.	See García Asto and Ramírez Rojas, paragraph 108.


�.	See Acosta Calderón. Judgment. June 24, 2005. Series C, No. 129, paragraph 78; and García Asto and Ramírez Rojas, paragraph 109.


�.	See García Asto and Ramírez Rojas, paragraph 143.


�.	See Serrano Cruz Brothers. Judgment, March 1, 2005. Series C, No. 120, paragraphs 79 and 86.


�.	See García Asto and Ramírez Rojas, paragraph 188.


�.	See García Asto and Ramírez Rojas, paragraph 191.


�.	See García Asto and Ramírez Rojas, paragraph 206.


�.	See Fermín Ramírez, Judgment June 20, 2005. Series C, No. 126, paragraphs 81 and 89-98.


�.	See Fermín Ramírez, paragraphs 81 and 89-98.


�.	See Comunidad Moiwana. Judgment July 15, 2005. Series C, No. 124.


�.	See Palamara Iribarne. Judgment November 22, 2005. Series C, No. 135, paragraph 74.


�.	See Palamara Iribarne. Paragraphs 72 and 7.


�.	See Palamara Iribarne.  Paragraph 254.


�.	See Palamara Iribarne. Paragraph 88.


�.	 See The Girls Yean and Bosico. Judgment September 8, 2005. Series C, No. 130, paragraphs 140 and 142.


�.	See The Girls Yean and Bosico. Paragraph 141.


�.	See The Girls Yean and Bosico. Paragraph 156.


�.	See The Girls Yean and Bosico. Paragraphs 171 and 191.


�.	See The Girls Yean and Bosico. Paragraph 175.


�.	See The Girls Yean and Bosico.  Paragraphs 178 and 179.


�.	See The Girls Yean and Bosico. Paragraph 182.


�.	See The Girls Yean and Bosico. Paragraph 183.


�.	See Palamara Iribarne, paragraph 103.


�.	See Moiwana Community, paragraphs 128-135; and Yakye Axa Indigenous Community, paragraphs 102 and 154.


�.	See Yakye Axa Indigenous Community, paragraph 102. 


�.	See Yakye Axa Indigenous Community, paragraph 102 in fine. 


�.	See Moiwana Community, paragraphs 107-121.


�.	See “Masacre de Mapiripán”, paragraphs 168-189.


�.	See The Girls Yean and Bosico, paragraphs 134 and 135.


�.	See YATAMA. Judgment June 23, 2005. Series C, No. 127, paragraphs 194 and 195.


�.	See YATAMA paragraphs 201 and 202.


63.	 (Missing in text?) See YATAMA, paragraph 206.


64.	See YATAMA, paragraphs 215 and 217


65.	See YATAMA, paragraph 226.


66.	See “Masacre de Mapiripán”, paragraphs 124 and 195 to 241


67.	See Palamara Iribarne, paragraphs 256 and 257.


68.	See Acosta Calderón. Judgment of June 24, 2005. Series C, No. 129, paragraph 118.


70.	See Fermín Ramírez. Judgment of June 20, 2005. Series C, No. 126, paragraphs 65-80.


71.	See Fermín Ramírez. Judgment, paragraphs 65-80.


72.	See Acosta Calderón, paragraph 111.


73.	See Palamara Iribarne, paragraph 213.


74.	See García Asto and Ramírez Rojas, paragraph 128.


75.	See YATAMA, paragraphs 175 and 176.


76.	See YATAMA, paragraphs 194 and 195.


77.	See Advisory Opinion OC-19/05 on “Ensuring Legality in the Exercise of the powers of the Inter-American Committee on Human Rights (Articles 41 and 44-51 of the American Convention of Human Rights), November 28, 2005.


78.	In 2005, the Court issued provisional measures in the following prison cases: Penitentiaries in Mendoza (Argentina), Imprisoned Children and Adolescents in the FEBEM “Tatuapé Complex”, (Brazil). In 2006, it issued provisional measures in the case concerning the “La Pica” Prison (Venezuela).


79.	Argentina, Garrido Baigorria and Bulacio; Bolivia, Trujillo Oroza; Ecuador, Benavides Cevallos; Peru, Durand Ugarte and Barrios Altos; Venezuela, El Amparo; Surinam, Aloeboetoe and others; Guatemala, Carpio Nicolle and others, Masacre Plan de Sánchez, Molina Thiessen and Myrna Mack.


80.	Masacre de Mapiripán, Ituango, and Gutiérrez Soler


81.	Huilca Tecse and Gómez Palomino


82.	Ximenes Lopes


83.	Blanco Romero


84.	For example: in the cases of Myrna Mack vs. Guatemala and Juan Humberto Sánchez vs. Honduras, the public act was headed by the President of the Republic; in the case of Masacre de Plan de Sánchez vs. Guatemala, it was the Vice President of the Republic; in the case of the 19 Shopkeepers vs. Colombia, it was the Minister of Foreign Affairs.


85.	During 2005, the Court published resolutions that record progress made in compliance with judgments in the following cases: Loaysa Tamayo vs. Peru, Bámaca Velásquez vs. Guatemala, Niños de la Calle (Villagrán Morales and others) vs. Guatemala, Maritza Urrutia vs. Guatemala, Ivcher Bronstein, vs. Peru, Juan Humberto Sánchez vs. Honduras, Trujillo Oroza vs. Bolivia, Myrna Mack Chang vs. Guatemala, Herrera Ulloa vs. Costa Rica, “Cinco Pensionistas” vs. Peru, Baena Ricardo vs. Panama, Hermanos Gomez Paquiyauri vs. Peru and Cantos vs. Argentina


86.	The Court issued resolutions that record the progress made in complying with and implementing the provisional measures it has instructed in the following cases: Bámaca Velásquez (Guatemala), Jiguarmiandó and Curbaradó Communities (Colombia), Comunidad de Paz de San José de Apartado (Colombia), Eloisa Barrios and others (Venezuela), James and others (Trinidad and Tobago), Liliana Ortega and others (Venezuela), Luisiana Rios and others (Venezuela), Penitenciarías de Mendoza (Argentina), and Pueblo Indígena de Sarayaku (Ecuador). Furthermore, the Court ordered the lifting of provisional measures ordered in the following cases: Blake, Fermín Ramírez, and Masacre Plan de Sánchez, all in Guatemala.


87.	In the following cases: Jiguamiandó and Curbaradó Communities (Colombia), Comunidad de Paz de San José de Apartado (Colombia), Pueblo Indígena Kankuamo (Colombia), Eloisa Barrios and others (Venezuela), Penitenciarías de Mendoza (Argentina), Cárcel de Urso Branco (Brazil), Children and Adolescents imprisoned in the “Complexo do Tatuapé” (Brazil).


88.	Agreements were signed with the IberoAmerican University, A.C. of Mexico City, the Paraguayan Supreme Court of Justice, the Magistracy Council of Paraguay, the National Autonomous University of Paraguay, the American University of Paraguay, and the Center for Human Rights Studies of the Central University of Venezuela.


89.	In 2002, the budget of the Court was US$1,354,700; in 2003, US$1,395,036; in 2004, US$1,391,300; in 2005, US$1,391,300; and in 2006 US$1,391,300.


90.	The annual cost of translations in 2004 was US$170,000 (one hundred and seventy thousand dollars).





