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OBSERVATIONS AND RECOMMENDATIONS OF THE PERMANENT COUNCIL ON THE ANNUAL REPORT OF THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

(Report by the Secretariat)

I.
INTRODUCTION - REMARKS BY AMBASSADOR FRANCISCO VILLAGRÁN DE LEÓN, CHAIRMAN OF THE COMMITTEE AND JURIDICAL AND POLITICAL AFFAIRS OF THE PERMANENT COUNCIL OF THE OAS AND PERMANENT REPRESENTATIVE OF GUATEMALA TO THE OAS


We meet here once again for the presentation of the Annual Report of the Inter-American Commission on Human Rights to the OAS General Assembly.  The report on the IACHR's activities during the past year is in document CP/doc.4088/06.


As everyone knows, this meeting is being held pursuant to Article 18 of the Rules of Procedure of the OAS Permanent Council, which reads:


The Committee on Juridical and Political Affairs shall consider the reports of the Inter-American Juridical Committee, the Inter-American Commission on Human Rights, and the Inter-American Court of Human Rights referred to in Article 91.f of the Charter.  It shall also submit their reports, with observations, recommendations, and accompanying draft resolutions, to the Permanent Council.

We are honored to have again with us Dr. Evelio Fernández Arévalos, who has traveled from Paraguay to formally present, as the occasion requires, the IACHR report.


Also here today is the Executive Secretary of the IACHR, Dr. Santiago A. Canton, with whom the delegations are permanently in touch, and we will certainly benefit from his advice.


I'm also glad to see here today a significant number of staff members, friends from the IACHR Executive Secretariat.  Welcome all.


I should like to highlight the importance of the IACHR's participation in the bulk of the work of the CAJP.  To illustrate with but one example, of 29 resolutions assigned to the CAJP in this period, 19 are directly connected with human rights and in each of these the IACHR is responsible for major efforts and contributions.


Dr. Fernández Arévalos, this is a welcome opportunity to exchange ideas.  You chair one of the organs of the OAS that attracts perhaps the most attention not only from our governments but also from civil society student organizations and academic institutions and, in fact, from our nations in general.


I, as chairman of the CAJP (and Permanent Representative of Guatemala) am about to complete the 2005-2006 term as head of this Committee.  I have once again ascertained the enormous interest and significant resources that the OAS assigns to the proper handling of countless concerns connected with the promotion and protection of human rights in the Hemisphere.


Dr. Fernández Arévalos, please believe me when I say that you would be surprised to witness the passion with which the delegations discuss the human rights issues assigned to this Committee by the General Assembly.  They minutely study and negotiate each agenda for the many special sessions on human rights issues that the CAJP is charged with preparing, implementing and reporting on, publishing the contributions afterwards.  But this is dwarfed by the ceaseless work done at the CAJP to find language conducive to a consensus in the resolutions we prepare for approval by the General Assembly.


In addition, we are responsible for preparing a report with observations and recommendations on the IACHR's Annual Report, to be submitted to the OAS General Assembly.  Based on the report, we eventually negotiate the draft resolution on the IACHR for the General Assembly.


I mention all this, Dr. Fernández Arévalos, to outline the efforts made by the CAJP of the OAS Permanent Council, from the standpoint of political dialogue, with a view to improving the status of human rights in the Hemisphere.


This Committee, Dr. Fernández Arévalos, also has a staff of advisers and a Secretariat that thoroughly study and monitor, year after year, the many human rights issues entrusted to our Committee and its two working groups, that is to say, the working groups preparing, respectively, a Draft American Declaration on the Rights of Indigenous Peoples, and a Draft Inter-American Convention against Racism and All forms of Discrimination and Intolerance.


I know that you have your own concerns in the sensitive work carried out by the IACHR but I think it important that you should have a detailed picture of the efforts of the CAJP, which many people are unaware of, in providing the timely contributions required by the delicate and urgent nature of human rights issues.


Please share this message with the distinguished Commissioners and all members of the IACHR:  there is considerable interest in the CAJP and a desire to know how the member states can improve our support for the work of the IACHR.  We would like to know as often as necessary your more pressing concerns.  The body of delegates you see here, you may be sure, is highly knowledgeable and versed in (perhaps even expert on) these matters, and our Committee is one of the fastest, most appropriate and efficient ways to gain the attention of our governments when it comes to human rights.


We invite the IACHR to expand its use of the CAJP, which the Permanent Council intends in no small measure as a means to serve the international dialogue on human rights.


Thank you, Dr. Canton and the whole staff of the IACHR Executive Secretariat, for your valuable work and for your presence here today.


I now invite you to make your presentation.  The delegations will then present their observations and recommendations on the IACHR Annual Report.


Thank you very much.

II.
PRESENTATION OF THE ANNUAL REPORT OF THE IACHR BY ITS CHAIRMAN, DR. EVELIO FERNÁNDEZ ARÉVALOS.


Mr. Chairman of the Committee on Juridical and Political Affairs,


Distinguished representatives of the member states and observers to the Organization,


Ladies and gentlemen,


As Chairman of the Inter-American Commission on Human Rights (the "Commission," "Inter-American Commission," or "IACHR"), I have the pleasure of presenting its 2005 Annual Report to the Committee on Juridical and Political Affairs of the Permanent Council.  Here today with me are the Executive Secretary and the professional staff of our Secretariat.


The report we are presenting was approved by the Commission at its 124th regular session held February 27 to March 17, 2006.  It was prepared according to the guidelines in resolution AG/RES. 331 (VIII-O/78) of the General Assembly and Article 57 of the IACHR Rules of Procedure.  It reflects the IACHR general activities under the chairmanship of Dr. Clare Roberts.  I will supplement the presentation with a PowerPoint presentation that includes details of the individual petition system and the financial status of the Commission.


Status of human rights in 2005

Since its last annual report the IACHR has ascertained major advances in human rights:  the decision by the Supreme Court of Justice of Argentina annulling the "Obediencia Debida" ["Obedience Due"] and "Punto Final" ["Full Stop"] laws as recommended by the IACHR; a broad constitutional reform in Chile that removes some obstacles to equal political participation, also recommended by the IACHR; the signing of agreements and major progress in the amicable settlement of cases concerning Argentina, Bolivia, Brazil, Colombia, Ecuador, Guatemala, and Mexico.  Also noteworthy are legislative gains in the area of women's rights, such as the enactment of the Family Violence Law in Chile, ratification by Jamaica of the Inter-American Convention on Prevention, Punishment and Eradication of Violence against Women, known as the "Belém do Pará Convention," and ratification by Honduras and Colombia of the Inter-American Convention on Forced Disappearances.  By the end of 2004, a broad national program on human rights was introduced in Mexico, and constitutional reforms were approved in Brazil to modernize the judiciary and strengthen judicial mechanisms available to combat impunity in violations of human rights.  In addition, the IACHR noted the profound changes that the Brazilian government is making to promote racial equality in Brazil.  Worthy of mention as well is the Argentine Government's acknowledgment of responsibility for failures in the judicial investigation of the terrorist attack against AMIA [Asociación Mutual Israelita Argentina], the Jewish community organization.  Other countries have also acknowledged responsibilities before the Commission and the Inter-American Court of Human Rights.


The IACHR highlights likewise the constant growth in the legitimacy and effectiveness of the inter-American human rights system, as shown by a sustained increase in the number of persons filing petitions, the diverse issues being raised and the organizations that attend meetings and hearings, the high level of government and civil society representation at those meetings and hearings, the growing use of the case law of the system by many courts of law in our region, and the major results achieved in defending human rights through the system.  Furthermore, the Commission wishes to recognize the important work done by defenders of human rights throughout the Hemisphere and to remind member countries of their obligation to provide all necessary guarantees to people attending hearings.


Problems persist, unfortunately.  A weak rule of law in several States in our region hampers full effectiveness of human rights.  Poor socioeconomic conditions in most member states of the OAS stand in the way of full enjoyment of economic, social, and cultural rights by their inhabitants.  In many countries of our region, structural problems remain from past decades, namely, impunity for serious violations of human rights such as torture, extrajudicial executions, and forced disappearances, arbitrary arrests and a fragile judiciary.  And in some countries there are attacks on the independence and impartiality of the courts, crowding and other inhuman conditions in prisons, and extremely serious incidents of prison violence that have led to the death of dozens of detainees.  Nor has there been a change in the factual and legal inequality affecting groups traditionally discriminated against, such as women, indigenous peoples, people of African ancestry and homosexuals.  The year 2005 witnessed growing public concern over safety as crime increased, as well as an insufficient government response in the form of crackdowns that failed to adequately address root problems or apply prevention and rehabilitation policies.


Despite significant economic improvement in several countries of the region, the social situation is marked by serious problems.  As regards the right to work, for instance, which was the subject chosen by the Summit of the Americas held in November 2005, there are at present in Latin America and the Caribbean more than 20 million unemployed, seven out of every ten new employees are off-the-books, and many workers do not earn enough to keep their families above the poverty line.  The World Bank, in its recent report titled "Poverty Reduction and Growth: Virtual and Vicious Circles," has again pointed out that Latin America continues to be one of the most unequal regions.


One of the greatest challenges for the member states of the OAS is to increase governability in the region and the quality of public management as essential requirements for effective promotion and protection of human rights.  Structural weaknesses in many basic institutions of democratic societies, coupled with major temporary crises that generate political instability, prevent emergence of a broad and lasting consensus to identify and implement the public policies of inclusion that are needed for the proper respect and enjoyment of all human rights, particularly those connected with equal exercise of the right to political participation, access to independent and impartial courts of law and effective legal remedies, broad freedom of expression, the right of assembly, equal protection before the law and all economic, social, and cultural rights.


Societies in the countries of the Americas, as well as their governments, must make use of the inter-American mechanisms that are available to them.  In particular, the American Convention on Human Rights, the American Declaration of the Rights and Duties of Man, and the Inter-American Democratic Charter are irreversible advances of the region.  They create international legal obligations that include commitments to strengthen a community of free nations whose governments are not only democratically established but govern with full respect for the rule of law, thereby guaranteeing the full human rights of all their inhabitants.  The Inter-American Commission, as the main agency of the inter-American system responsible for promoting and protecting human rights, is at the service of the people of the Americas and their governments to implement this hemispheric agenda.


To help correct the aforesaid shortcomings by protecting and promoting human rights must be regarded as the Commission's key mission in the coming years.  This, on the understanding that it is primarily through domestic action that international human rights commitments made by OAS member states can translate into reality.  We believe that the IACHR's responsibilities are secondary to the primary role of States.  To fulfill its mandate the Commission must above all work with governments.  Accordingly, it assigns paramount importance to dialogue and contacts with governments, so as to examine the obstacles that stand in the way of compliance with international obligations and try to overcome them.  The Commission must also strengthen its permanent ability to respond swiftly to temporary crises and provide support in the field, help States improve their capabilities in the area of human rights, and furnish technical advice and assistance, as well as to strengthen the system of individual petitions and precautionary measures to which the IACHR devotes a good deal of its efforts.  All this side by side with the crucial role played by civil society, which the Commission considers of crucial importance and regards, along with the role of States, as the natural path to promoting and defending fundamental liberties.


Structure and summary of the 2005 Annual Report

As in previous years, the Annual Report is divided into three volumes: the first two deal with the work of the Commission and the third includes the report of its Special Rapporteur for Freedom of Expression.


Following the practice begun in 1999, moreover, Chapter I of the 2005 Annual Report is devoted to an evaluation of the status of human rights in the Hemisphere and the main obstacles to the enjoyment of those rights.  At the beginning of my presentation I focused on several issues dealt with in Chapter I of the Report.


Chapter II offers a brief introduction to the establishment and legal foundations of the Commission and describes the principal activities carried out during the year, highlighting the work done in its two regular sessions.


Chapter II also describes the in loco visits and the special and promotional visits paid, as well as other activities of the Commission during the year and its work in connection with the Inter-American Court of Human Rights.


In 2005 the Commission paid three visits to Haiti, with financial support from the Governments of France and logistical support from the OAS Special Mission to Strengthen Democracy in Haiti.  Likewise, in July 2005 the First Vice Chair and Rapporteur of the IACHR for Guatemala, Susana Villagrán, visited that country thanks to financial support provided by the European Commission.  The IACHR also visited Colombia twice: in January 2005 a delegation headed by the IACHR Vice Chair and Rapporteur for Colombia, Susana Villagrán, went there to formally present the Report on the Demobilization Process in Colombia; in mid-December an IACHR delegation headed by the Executive Secretary, Santiago A. Canton, visited Bogotá to follow up on the demobilization process in Colombia under a mandate established in resolution CP/RES. 859 (1397/04) of the OAS Permanent Council, which invites the IACHR to provide advisory services to MAPP/OAS.  Finally, the then Rapporteur for Mexico, Dr. José Zalaquet, visited Mexico from August 25 to 31, 2005.  The program of this mission included the first official visit by the Commission to the State of Oaxaca, where the delegation met with civil society organizations, technical staff of the UN project to implement the recommendations of the Human Rights Diagnosis in Mexico.


In addition, the IACHR carried out an intensive work through its special reports.  In 2005 the Rapporteurship on Indigenous Peoples took part in IACHR visits to Colombia in June 2005, Guatemala in July 2005, and Mexico in August 2005, meeting with representatives of indigenous peoples in those countries and obtaining important information.  The Rapporteurship then headed by Commissioner José Zalaquet and now by Dr. Paolo Carozza, also took part in a series of lectures and seminars on the rights of indigenous peoples, including presentation of the subject within the inter-American human rights system at the annual meeting of the Association of Schools of the Americas in January 2005 and at the seminar on Justice for Indigenous Peoples organized by the Due Process Legal Foundation (DPLF) and the Center for Human Rights and Legal Services to Indigenous Peoples (CEPHAPI) [Centro de Derechos Humanos y Asesoría a Pueblos Indígenas] sponsored by the State Commission for Human Rights and the Undersecretary for Human Rights of the Office of the Governor of Oaxaca in November 2005.


During the past year, the work program of the Rapporteurship on the Rights of Women, headed by Commissioner Víctor Abramovich, who succeeded Commissioner Susana Villagrán, focused on a priority for women's rights in the Hemisphere:  how to ensure women's effective access to justice, particularly when women are the victims of violence and discrimination.  In 2005 the Rapporteur carried out data-collection activities to identify major achievements and challenges for women in gaining effective access to justice in the Americas.  Activities included distribution of a questionnaire to OAS member states and civil society experts, international agencies, and academics and the organization of five meetings of experts in Washington D.C. (April 19-20), Peru (August 
1-2), Costa Rica (August 11-12), Argentina (September 12-13) and Jamaica (September 29-30) at the regional and subregional level.


The 2005 activities of the Rapporteurship on Children included a seminar at Brown University directed by the Rapporteur Dr. Paulo Sergio Pinheiro, and participation in June in the Consultation for Latin America conducted in the framework of the UN Secretary General's Study on Violence against Children and Adolescents, which took place in Buenos Aires, Argentina.  The Rapporteurship also participated, along with UNICEF's Regional Office for Latin America and the Caribbean, in an observation visit to Haiti in December.  Furthermore, in March 2005, the IACHR sent to the Inter-American Court of Human Rights the first case on children soldiers in the Hemisphere.


Pursuant to his mandate, in 2005 the Special Rapporteur on Rights of Persons Deprived of Liberty, Commissioner Florentín Meléndez, took part in many promotion, observation, and advisory activities.  The Special Rapporteur traveled to many countries in the region, including Brazil and Colombia, to review in situ the detention conditions of persons incarcerated in those countries.  In the area of promotion, Rapporteur Meléndez took part in the seminar organized by the Association for the Prevention of Torture (APT), the Center for Justice and International Law (CEJIL) and the Teotônio Vilela Commission, on the subject of "The Optional Protocol to the Convention Against Torture: Implementation in Brazil and other federal and decentralized States," held June 22-24, 2005, in Sao Paulo, Brazil.


The Special Rapporteurship on the Rights of Persons of African Descent and Against Racial Discrimination, through its Rapporteur, Commissioner Clare Roberts, paid a visit to Brazil in response to an official invitation from the government.  During the visit the Special Rapporteur participated in the First National Conference on Promoting Racial Equality and met with officials and various representatives of civil society, specifically, the Black Social Movement [Movimento Social Negro].  The Special Rapporteur visited Brasilia, the capital; Salvador, and São Paulo.  In August 2005 the Rapporteur also took part in the establishment of the Black Parliament of the Americas in San José, Costa Rica.  The present Rapporteur recognized during the meeting that improving political participation and representation is imperative if movements of African descendents in the whole region are to advance.


For its part, the Unit for Human Rights Defenders of the Executive Secretariat paid several visits to countries in the Americas to collect information and meet with defenders.  One of the main tasks of the Unit during this period was to complete a Draft Report on the Situation of Human Rights Defenders in the Americas.  I can report in this connection that the Commission discussed and approved the "Report on the situation of human rights defenders in the Americas" at its 124th Regular Session, in keeping with the OAS General Assembly mandate in resolution AG/RES. 1818 (XXXI-O/01).  The IACHR notes in its report that the work of defenders promoting and protecting human rights is an essential contribution to a basic duty of States and consequently generates for States special obligations to protect those who devote themselves to supporting and safeguarding such rights.


In conclusion, the Commission has discharged all the mandates assigned to it by the General Assembly and the Summit of the Americas.  However, because of a lack of regularly budgeted funds, several of those activities were conducted by the Commission thanks to voluntary contributions and external financing sources.  In this connection we wish to emphasize once again the need for member states to fulfill their commitments and increase the regular budget of the Commission, so that it may continue to discharge its growing responsibilities and mandates.


Chapter III, the longest in the report, includes the Commission's decisions on petitions and cases of violations of human rights in member states of the Organization.  It also includes statistics on the Commission's work, summaries of precautionary measures adopted or expanded by the Commission in 2005, and an overview of follow-up on the Commission's recommendations concerning decisions published since 2001.


In the period under review the Commission published a total of 84 reports, including 53 on admissibility of petitions, 16 on inadmissibility, 8 on amicable settlements and 7 on the merits of petitions.  In the same period, it granted a total of 33 precautionary measures under Article 25 of its Rules of Procedure, so as to prevent irreparable harm to persons.  In 2005, moreover, the Commission received a total of 1,330 individual petitions and began to hear 150 of them, resulting in a total of 1,137 individual cases and petitions processed in 2005.  Furthermore, the Commission referred 10 cases to the Inter-American Court of Human Rights.  All this was made possible by the tireless efforts of the small group of staff of the Executive Secretariat and members of the Commission.  These circumstances impose considerable strain on the Executive Secretariat in its efforts to handle a growing number of cases and mandates given to the Commission in other areas with a budget that remains fixed or has been actually cut in real terms.
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The strength of the inter-American system of protection of human rights depends on putting into effect the recommendations of the Commission, the decisions of the Court and urgent protection measures.  As may be seen from the table showing follow-up, several States have put into effect the recommendations either fully or partially.  On the other hand, in many cases the States involved have yet to fully implement the recommendations made.  It is important to underscore the obligation of member states to do their utmost to comply in good faith with the Commission's recommendations.


Chapter IV of the 2005 Annual Report includes an analysis of the human rights situation in Colombia, Cuba, Ecuador, Haiti, and Venezuela.  It deals with those members of the OAS whose practices in the area of human rights merit special attention.


As regards Colombia, the Commission acknowledges the efforts made by the State to combat armed groups and put an end to violence.  The IACHR further notes with satisfaction that in 2005 the government took an important step by ratifying the Inter-American Convention on Forced Disappearance of Persons.  Nevertheless, the Commission continues to be concerned by the effect that violence from parties engaged in the domestic armed conflict has on the observance of the fundamental rights of the civilian population and, in particular, its most vulnerable segments.  Moreover, attacks continue against human rights defenders, social and trade union leaders and journalists.


Despite talks between the State and the top negotiating command of the AUC, the commitment to cease hostilities, and the demobilizations that have taken place in several regions of the country, actions by paramilitary groups against civilians continue.


The IACHR recognizes that a complex, painful and longstanding situation like Colombia's requires deactivation of armed participants through negotiation.  To ensure a lasting peace, there must be a guarantee that crimes under international law, violations of human rights and serious violations of international humanitarian law will not be repeated.  This requires investigating and remedying the consequences of violence through appropriate mechanisms, so as to establish the facts, administer justice and fully indemnify the victims in accordance with the international obligations imposed by the American Convention on Human Rights and the OAS Charter.


Concerning Cuba, the IACHR has reviewed and evaluated its human rights situation during 2005, a period in which the Commission received, in particular, information on: violations of due process of law and lack of independence of the judiciary; detention conditions of persons incarcerated because they oppose the government; violation of the right to freedom of expression; the situation of human rights defenders; violation of labor and trade union rights of workers and restrictions on the exercise of the right of residence and movement of the island's inhabitants.


Furthermore, the Commission points out in its report that the commercial embargo imposed against Cuba for over 40 years must end.  This economic sanction has seriously set back enjoyment of economic and social rights by the population and, ultimately, the most vulnerable sectors have borne the brunt of its consequences.


As for Ecuador, the report focuses on what happened in the country in late 2004 and during 2005.  The Commission highlights the initiatives of the Government of President Palacio, which bode well for the recovery of some institutions.  Thus, the new process of appointment of Supreme Court justices, which ensures transparent selection with international verification, is an important step forward, particularly because it resulted from internal democratic dialogue.


Nevertheless, 2005 witnessed a weak rule of law and, consequently a fragile protection of human rights in Ecuador.  The security provided by a democratic system was threatened by political instability, which, though neither a recent development in the history of the country nor the fault of the present government, has underscored the failings of a government structure that turned out to be feeble when it came to supporting through public policy the structural reforms needed to protect the human rights of most Ecuadorians. On occasion, it was unable to develop effective work programs because of its own temporary nature, inasmuch as the average duration of Ecuadorian presidents in the past decade has been only two years.  This erosion mirrored the inability of the political system to deal with social problems, which serves to perpetuate structural flaws in the area of human rights.


Echoing the conclusions of its 2004 Annual Report, the Commission noted a further deterioration of conditions in Haiti, essentially because of increased violence by armed groups and gangs and the fact that the government, international assistance notwithstanding, has failed to guarantee the safety of the population throughout the country.  In some districts of Port-au-Prince such as Cite Soleil, for instance, there are no National Police or international forces, so that these areas have no security.  Some efforts have been made to apprehend dangerous criminals, but the failure to disarm groups and gangs in Haiti is of primary concern to the Commission, not only because it poses an immediate threat to the life and safety of Haitians but also because the future of the country largely depends on the success of security efforts.  Absent an effective state control of security, human rights defenders, journalists, persons threatened because of their political opinions and other key players in the operation of democracy will continue to be threatened.  Prospects for holding full and free elections will recede, as will international cooperation and development opportunities for the country over the long term.  Consequently, the Commission once again urges the government to take the urgent measures needed, consistently with international law rules and principles, to tighten its grip on security in Haiti, and asks the international community to redouble its efforts to help the government do it.

As regards Venezuela, the Commission notes a number of steps taken to comply with decisions from the organs of the system and international instruments on protection of human rights.  Among these are the enactment of a law approving the Additional Protocol to the American Convention on Human Rights in the area of Economic, Social and Cultural Rights, whose ratification instrument the IACHR expects to be deposited shortly; the Government's acknowledgment of responsibility, made at the public hearing of June 29, 2005, before the Inter-American Court of Human Rights, in the Blanco Romero et al. case; and the payment of pensions owed and compensation for material and intangible losses to the retirees of VIASA, under an agreement signed before the IACHR by the State and the representatives of the applicants in petition 667/01, Jesús Manuel Naranjo Cárdenas et al. (Retirees of "Empresa Venezolana de Aviación," VIASA).


Despite this progress, the Commission regrets the persistence of a contentious position on the part of the Venezuelan State towards the inter-American system, as evidenced in the case of the confirmation of Judgment 1942 of the Supreme Court of Justice, which subjects compliance with decisions from the organs of the system to a constitutional requirement.


In its Report the Commission paid particular attention to situations connected with the administration of justice, the absence of or procedural delay in investigating complaints of violations of human rights and extrajudicial executions, and the existence of a hostile environment for political dissent, as well as for nongovernmental organizations or media outlets that publicize violations of human rights or government irregularities.  Over the past year the Commission has also been alerted about the grave conditions of people incarcerated.


Chapter V of the 2005 Report includes the Seventh Progress Report by the Rapporteurship on Migrant Workers and Members of their Families, which outlines the main activities carried out in 2005.  It describes major events that have taken place in migration and human rights and reviews the case law of the inter-American system and national policies and practices dealing with human rights of migrant workers and their families.


In 2005, as in previous reports, the Special Rapporteur for Freedom of Expression prepared his report on the subject, which is in Volume III of the Annual Report.  Pursuant to the Commission's mandate, it deals with the priority subjects and activities for the year, including an evaluation of the status of freedom of expression in the Hemisphere, a summary of decisions of the African Commission on Human Rights and Peoples' Rights and the domestic case law of the member states, a report on access to information in the Hemisphere, a report on public demonstrations as an exercise in freedom of expression and religious freedom, and a report on freedom of expression and electoral procedures in terms of opinion surveys and exit polls.  In 2005, moreover, the Rapporteurship published a report titled "Impunity, Self-censorship and Armed Internal Conflict: An Analysis of the State of Freedom of Expression in Colombia." This study is based on information obtained during the Rapporteur's visit to Colombia.


As many of you know, during its 124th Regular Session the IACHR selected Dr. Ignacio Álvarez as Special Rapporteur for Freedom of Expression.  Dr. Álvarez, a Venezuelan citizen, has been working for the IACHR as a legal specialist in human rights since 1998. He is a graduate of the Andrés Bello Catholic University of Caracas, with an advanced degree in procedural law from the Central University of Venezuela and a master's in international law from American University in Washington DC.


Finally, the attachments to the Annual Report contain information on the status of human rights conventions and protocols in the inter-American system, copies of press releases issued by the Commission during 2005 and remarks delivered on behalf of the Commission.


Conclusion

Mr. Chairman, Representatives, dear colleagues, ladies and gentlemen,


I should not like to end without stressing that the support of the member countries and their cooperation with the Commission are vital to ensure the effectiveness of the inter-American system in protecting human rights.  The constant search for mechanisms to consolidate democracy creates fresh opportunities for member states to strengthen their commitment to the organs of the system.  The Commission and the Court, as intended by the member states, are a means to help develop "a system of personal liberty and social justice" -- the goal envisaged in the preamble to the American Convention on Human Rights.  Consequently, the Commission renews its commitment to work with the member states in fulfilling its mandate to defend human dignity by protecting and promoting human rights.  Speaking for the Commission, I wish to express our gratitude for the support that member states have given to the Commission, enabling it to continue honoring out common task of watching over the exercise of human rights by all people in our hemisphere.


On behalf of the Commission, I wish also to thank Secretary General José Miguel Insulza, who, ever since he took office, has at all times backed our work and recognized the structural independence of the Commission within the OAS, while supporting a budgetary increase.


On the subject of the IACHR budget, may I first thank the political organs of the Organization, particularly the Committee on Administrative and Budgetary Affairs, its Chairman, Ambassador Manuel María Cáceres, and the Permanent Council, who authorized the budgetary add-ons that made it possible to hold our 123rd regular session.  May I also express our thanks for the approval of the adjustment to the 2006 program-budget, which in the case of the IACHR translates into the establishment of seven new positions that are absolutely vital for its operation.


Secondly, I should like to say that despite these efforts the amounts provided in the annual program-budget of the Organization do not reflect the actual needs of the IACHR.  The Commission has enthusiastically received the mandates assigned to it by the General Assembly and the Summit of the Americas, inasmuch as they underscore the growing legitimacy of the system, the recognition of its prominent role by the Sates, and its high standing within the Organization.  However, the Commission's ability to carry out this broad and diverse mandate requires a matching allocation of financial and human resources.


The adjusted budgetary allocation of the Commission for 2006 is US$3,719,700, or 4.6% of the total budget of the Organization (US$81,497,700).  Under the 2006 program-budget, the US$716,400 approved for operations will be used to defray the cost of two regular sessions, office supplies and services, observation visits, some human rights promotion activities–including the "Rómulo Gallegos" fellowships–and participation in a small number of hearings before the Inter-American Court.  The amount is consequently insufficient to pay for preparation, editing, and publication of documents by the Commission, its Annual Report to the General Assembly, reports on the status of human rights in various countries, special reports on human rights issues and the Manual on current human rights law.  Nor does it cover the Documentation Center and the Specialized Library, purchases of books and subscriptions.  All these expenses must be covered with specific funds.


In this context, we are grateful for the financial commitment and support of Argentina, Brazil, Colombia, Costa Rica, the United States, and Mexico, whose contributions made it possible for the Commission to do its work in 2005.  The Commission invites all member states to express their solidarity by allocating greater resources for the adequate and regular operation of the human rights organs in the inter-American system.  It takes this opportunity as well to express its gratitude for the contributions received from Italy, Spain, Ireland, Sweden, France, Finland, the Organization for Rights and Democracy, the McCormick Foundation, the Commonwealth Registrar and the European Commission, which made it possible to carry out many vital activities to protect and promote human rights.


Finally, may I voice my appreciation for the sense of professionalism and dedication of our Executive Secretary and the administrative and professional staff of the Secretariat for tirelessly working to their fullest capacity in the interest of human rights under extremely difficult conditions. 

III.
OBSERVATIONS AND RECOMMENDATIONS OF MEMBER STATES

1.
SUMMARY OF THE OBSERVATIONS AND RECOMMENDATIONS OF MEMBER STATES ON THE IACHR ANNUAL REPORT
/

The delegations in attendance spoke primarily about the following matters:


a.
Acknowledgments and support

The delegations thanked the Commission for its work in promoting and protecting human rights in the Hemisphere, particularly in light of the visible expansion of its activities and larger presence in the countries.  They reiterated their appreciation to the new Chair of the Commission and the new Commissioners, Víctor Abramovich and Paolo Carozza.  They also expressed satisfaction with the appointment of Dr. Ignacio Álvarez as Special Rapporteur for Freedom of Expression, noting his personal and professional qualities.


The delegations congratulated and thanked the IACHR for the excellent quality and relevance of the 2005 Annual Report.  On the issues of substance, they stressed that the report contains detailed and precise information on the status of human rights in the region.  In terms of form, they welcomed the new format of the Report, which they considered more concise and practical.


The States expressed their firm support for the IACHR and praised its work and that of the Executive Secretariat.  They stressed the importance of ensuring the Commission's independence and autonomy and the need to strengthen its operational budget, facilitating the search for timely and lasting solutions to its financial deficit.


b.
Invitations

Several delegations repeated their invitations to the Commission to pay promotion and observation visits to their countries.  Some indicated that those invitations are open-ended in nature.


The governments of Guatemala, Paraguay, and Uruguay invited the Commission to hold special sessions in their countries.


c.
Procedural aspects

Precautionary measures:  It must be a priority of States, it was underscored, to comply with precautionary measures requested by the IACHR.  Concerning their duration and application, the IACHR was asked to periodically report to governments on the procedural status of such measures, as well as on their expiration and/or lifting.


Amicable settlements:  Stress was laid on the importance of using this mechanism to arrive at agreements between the parties and put an end to disputes.  In addition, the delegations called for unifying criteria on the Friendly Settlement Report established in Article 49 of the American Convention on Human Rights.


2.
TRANSCRIPT OF OBSERVATIONS FILED BY DELEGATIONS


A.
COLOMBIA

OBSERVATIONS BY THE PERMANENT MISSION OF COLOMBIA ON THE PRESENTATION OF THE IACHR ANNUAL REPORT


Washington, D.C., April 27, 2006


Mr. Chairman:


First of all, we thank the Chairman of the Commission, Dr. Evelio Fernández for his presence here today and extend our appreciation to all other Commissioners and the Executive Secretariat for preparing the 2005 Annual Report.


It is fitting on this occasion to reiterate our support for the inter-American system of protection of human rights and for continuing our constructive dialogue with the Commission, to which end we pledge our willingness to work and cooperate with Dr. Víctor Abramovich, the Rapporteur for Colombia, and with the attorneys that follow our issues.  It is worth noting that in the period covered by the Report, the Rapporteur was Dr. Susana Villagrán, to whom we extend our thanks.

A.
Volume I of the Report

It includes some statistical charts.  Bearing in mind the importance of these tables, we would like to suggest the following:

· In our comment on precautionary measures in the 2004 report we said it was very important to have a table on precautionary measures of a collective nature and to specify the number of persons protected, so as to have available a full overview of the status of those measures.  We would like to reiterate that request, particularly because these collective measures have not only been taken even in countries that do not face Colombia's internal situation but have also been granted as temporary measures by the Inter-American Court of Human Rights.

· The report includes a chart on cases and petitions pending in amicable settlement procedures.  Considering the importance of these agreements to the defense and protection of human rights, we believe that it would be useful to include as well in this table, or to break it down by, the number of cases and petitions pending settlement by country.  Likewise, there is a striking rise in the number of amicable settlement reports, three in 2004 and eight in 2005, which shows that where there is willingness on the part of States and the petitioners and victims and/or families, as well as an active mediating role by the Commission, fair agreements can be reached that, in practice, translate into justice and redress.

B.
Volume II of the Report

It includes a chapter on development of human rights in the region.  There are three elements we regard as essential to an examination of the human rights situation in Colombia, namely:

1. There is an obvious decrease in violations of the rights of people in Colombia.  This drop is acknowledged and felt by the population.  Figures for murders, massacres, displacements, indiscriminate attacks on towns, kidnappings, and attacks on vulnerable groups have fallen off significantly.  To recognize this fact would not only honor truth but also encourage government agencies to keep doing their duty of safeguarding the rights established in the American Convention on Human Rights and all other treaties signed by Colombia;

2. Also noteworthy in this period are the many proposals made by the National Government to illegal armed groups with a view to furthering the peace dialogue.  Through friendly governments, the Catholic Church, and civil society organizations, the Government of Colombia has publicly stated its willingness to engage in peace conversations, so as to put an end to the unjustifiable violence against Colombians.  During this period it was agreed with the ELN that direct talks would begin, declaring an end to the exploratory phase. Spokesmen for the ELN have received every safety guarantee to participate in these talks and one of its members has been authorized to temporarily leave the jail where he was incarcerated.  Furthermore, the government responded favorably to a proposal from France, Spain, and Switzerland for further talks to secure the release of persons abducted by the FARC.  The process with the Self-defense Forces [Autodefensa] has been closely followed by the international community.

3. Colombians expect the IACHR to firmly condemn the practices of illegal armed groups, such as kidnapping, indiscriminate attacks, the use of anti-personnel mines, recruitment of minors, attacks against government officials, politicians and social leaders, forced displacement, attacks on the country's power, highway and oil infrastructure, among others, that violate rights and all international rules.


In notes DDH 5900/0250 and 6977/0308 of February 3 and 7 last, the State delivered its comments on Chapter IV of the draft report.  Most of its comments were not reflected in the final version of the report, however.  We therefore take the liberty to restate the main points where we differ from the Commission's views or on which we wish to comment:

I.
Paragraph on "The armed conflict and its consequences for the civilian population"
· It begins with the demobilization process of Self-defense Forces and the Justice and Peace Law.


It is clear to Colombia that the process of demobilization of illegal armed groups is evidence of compliance with its international obligations and commitments, particularly those under Article 1.1 of the American Convention on Human Rights in relation to the duty to respect and guarantee, and Article 1 of the American Declaration of Human Rights concerning security.


The international community has expressed its support for the peace process.  The OAS Secretary General, referring to the fifth quarterly report of the mission supporting the peace process in Colombia (MAPP/OAS), gave his full backing to the demobilization process under way and voiced his hope that it might extend to all other illegal groups in the country.
/ Similar statements have been made by the countries comprising the Rio Group and the Presidents at the Summit of the South American Community of Nations.  The IACHR itself, in its 2004 and 2005 Annual Reports has said, with regard to the State's efforts to combat armed groups and put an end to violence in Colombia, that this is not only a duty of the State but a key goal for securing peace, stability, and governability that is shared by the State and civil society.
/
· In paragraph 12 the Commission points out that responsibility for serious violations of human rights and international humanitarian law has been laid at the door of paramilitary units involved in the demobilization process.  In light of this: "The Commission has established the State's responsibility in individual cases, as these serious violations of the American Convention were perpetrated with the acquiescence of State agents... and has referred some of these cases to the jurisdiction of the Inter-American Court.  The organs of the inter-American system, the Office of the United Nations High Commissioner and human rights organizations in Colombia and elsewhere have urged that the demobilization process must be coupled with guarantees that the State's international obligations will be respected."


This concern reiterates the one initially raised by the IACHR in its 2004 Annual Report, except that the concern was at that time voiced within the framework of progress made in the demobilization process "... without the endorsement of an integral legal framework that clarifies the conditions under which people responsible of committing human rights violations demobilize or its relation with the pacification process. In view of these elements, the IACHR recommends the adoption of an integral legal framework that establishes clear conditions for the demobilization of illegal armed groups, in accordance with the international obligations of the State. This legal framework must anticipate the situation of those who already had been demobilized either individually or collectively to clarify their situation..."
/

To remedy the above, which acknowledges the existence of a regulatory gap, in 2005 the State prescribed the applicable legal framework by issuing Law 975, better known as the "Justice and Peace Law" supplementing Law 782 of 2002 and its Implementing Decree 4760 of 2005.


The Justice and Peace Law sets up special mechanisms to achieve peace. It is exceptional in nature, inasmuch as it is not a law intended for normal times but rather to encourage an end to violence by organized groups outside the law.  The purpose of the benefits and procedures prescribed is set out in its first article:  "This Law is intended to facilitate the processes of peace and the individual and collective reinstatement into civilian life of members of armed groups outside the law, guaranteeing the rights of the victims to the truth, justice and reparations."


To secure peace it was necessary to have an appropriate and balanced legal framework consistent with international human rights law and international humanitarian law that would respect the rights of victims without disregarding those of defendants and would provide as well the stability needed to move forward the peace process with members of illegal organized armed groups.  For these reasons, to supplement Law 782 of 2002 that extended the application of Law 418 of 1997, Law 975 of 2000 was enacted so as to cover members of illegal armed groups not entitled to the benefits established by the former law.


It bears noting that people who are demobilizing under Law 782 of 2002 and its implementing regulations are those involved in the commission of political and related offenses. Consequently, once the legal requirements have been met and the relevant proceedings and verifications have been carried out by the competent authorities, they will be granted the legal benefits provided in the law, that is to say, pardon, preclusion of the investigation, discontinuance of the proceedings, and a dismissal ruling.  The beneficiaries undergo demobilization and reinsert themselves in civilian life, as prescribed by Decree 128 of 2003, undertaking to meet a series of requirements.


Persons demobilized under Law 975 of 2005 are not entitled, under constitutional provisions and international treaties, to the legal benefits of Law 782 of 2002.  Consequently, Law 975 provides instead, because of the effective contribution to national peace for the imposition of an alternative incarceration penalty of five to eight years.


The alternative penalty rules out any notion of impunity under this law.  Persons demobilized under the law, once they satisfy the truth, justice and redress requirements and guarantees that they will not become repeat offenders–that is to say, disclosure of the circumstances in which the offenses were committed, return of ill-gotten gains, discontinuance of all interference with the free exercise of political rights, and demobilization and the dismantling of the groups to which they belonged–are entitled to a legal benefit, which is not free of charge inasmuch as obtaining it depends on their efforts and cooperation in securing national peace.  A balance is therefore struck between those two higher values in the Colombian Political Constitution:  Article 2, goals of the State, and Article 22, the Right to Peace.


It is thus fair to conclude from the provisions of Law 975 of 2005 that the State is fully in compliance with its duty to the international community to safeguard the human rights of residents of Colombia, since the authorities have taken appropriate measures to, on the one hand, achieve demobilization of members of organized armed groups, dismantling those groups for the sake of peaceful coexistence and the rule of law and, on the other, punish offenders for crimes committed, by incarcerating them and enforcing the strict requirements stipulated in the law while at the same time guaranteeing the right of victims to the truth, justice and redress, and the respect of the defendants' procedural rights.


As regards the penalty to be imposed, it must be noted that under Article 29 of the Political Constitution and Articles 3 and 24 of the Justice and Peace Law, the proper division of the Judicial District High Court will establish the appropriate penalty for the offenses perpetrated, as provided in the Criminal Code, and only if the defendant meets the conditions established in that Law will the alternative penalty be imposed, namely, five to eight years, depending on the seriousness of the offenses and the defendant's effective cooperation in ascertaining the truth and contributing to peace.  Consequently, judgments will always show, in addition to the alternative penalty, the penalty initially imposed.


Implementing Decree 4760 of 2005, in turn, establishes the procedure to be followed by the government when filing with the National Prosecutor's Office [Fiscalía General de la Nación] the list of candidates for the procedure provided by the Justice and Peace Law.  There is, accordingly, full compliance with Article 8 of the American Convention in terms of judicial safeguards, and with Article 29 of the Political Constitution of Colombia as regards due process, which is clearly defined.


Consequently, the State believes that the above-described legal framework addresses the situation delineated by the IACHR in its 2004 Annual Report and surrounds the process of demobilization and care of the victims with full guarantees consistent with Colombia's international obligations.  The vacuum and ambiguity mentioned in the 2004 Report are nonexistent and we believe that this should have been recognized by the IACHR in its 2005 Report.


In paragraph 13 the IACHR points out that in 2005 demobilization has made progress in terms of the number of AUC members who have surrendered their weapons.  However, they have not observed the cease-fire in areas where weapons have been surrendered as well as in areas of the country where AUC forces are present and have not yet demobilized.


The State, aware of these problems, arranged with the OAS General Secretariat for the Mission to Support the Peace Process (MAPP/OAS) to verify the cessation of hostilities.  In its last quarterly report the Mission indicates that violations of the cessation of hostilities continue to obstruct the normal development of the peace process, but it does highlight a substantial improvement in the observance of the commitment to cease hostilities in territories previously controlled by demobilized forces of the AUC.  It states in this connection:


"In contrast to what has been happening in the zones mentioned above, where armed units of the AUC remain active, in those areas where the armed groups have been dismantled there has been a substantial decline in incidences of violence. This demonstrates the importance of demobilization for enforcing the cessation of hostilities, and supports the Mission's reiterated assertion that concentration and demobilization of troops is the only way to verify that the cessation of hostilities is being respected."

Although this situation shows greater observance of the commitment made by the AUC, the cessation of hostilities is still only partial.  The State has taken a series of comprehensive measures to fully enforce the commitment throughout the national territory.  They are:


a.
Legislative measures

Chapter II of Law 975 of 2005 prescribes the eligibility requirements for collective demobilization.  Article 10.1 provides that the particular organized armed group must have fully demobilized and dismantled as agreed with the National Government.  This legal provision is in the nature of a referral, meaning that its application is subject to determinations made under other legal provisions.  Consequently, one must refer to the Santafé de Ralito agreement and to the commitments under which the illegal armed group undertakes a total cessation of hostilities.


In the case of individual demobilization, an eligibility requirement under Article 11.4 is that all unlawful activity must cease.  Any activity violating the cessation of hostilities must be accordingly regarded as unlawful.


Consequently, the National Government has not only the authority but also the legal duty to deny application of the Justice and Peace Law by excluding from the list of candidates those members of the AUC who violate the cessation of hostilities.


In addition, Article 25 of the Law limits its scope to offenses committed in connection with membership in the illegal armed group, thereby excluding offenses committed earlier, those that have nothing to do with the goals of the group and those committed after the law took effect.  Offenses committed after that time, in the context of the violation of the cease-fire, will be prosecuted under regular criminal laws in regular courts rather than under the Justice and Peace Law, as they would lie outside its scope.


Among other duties, the Office of the Public Defender [Defensoría del Pueblo] is responsible for verifying the cessation of hostilities within the framework of the peace process and has in that connection signed an agreement with MAPP/OAS to act jointly.


b.
Executive and judicial measures

In light of the violation of the cessation of hostilities by the AUC, the Colombian government has stated its firm rejection and its political will to exclude from procedural benefits and to legally punish those who act outside the law.  When visiting the UN High Commissioner for Human Rights, the President of the Republic, Mr. Álvaro Uribe, publicly stated that paramilitaries who do not respect the cessation of hostilities are subject to military action.
/ Likewise, the Vice President said that those who take part in talks will have to observe the cessation of hostilities they agree to, and those who persist in violence will be vigorously battled.
/

These statements are further supported at the executive and judicial level by specific legal actions that include the arrest of members of the Self-Defense Forces [Autodefensa]:

· Paragraphs 15 and ff. of the IACHR Report restates the considerations set out in the press release of July 15, 2005, asserting that one of the purposes of the Justice and Peace Law is not to establish the historical truth about events in recent decades of conflicts or about the phenomenon of paramilitarism and the degree of involvement of the various participants in the crimes committed, and that the law simply seeks to establish what happened in individual cases.


The State notes the following:


From the very first steps in the approval process of the Justice and Peace Law, one of the fundamental priorities of its legislators was the right to the historical truth.  Witness in this regard the proposal in the second debate on the bill.


Article 50 of the Justice and Peace Law provides for the establishment of a National Reparation and Reconciliation Commission
/ (CNRR) made up of delegates from the Executive, the Ministry of Justice [Ministerio Público], five personalities including women, and two representatives of associations of victims of the conflict.  The CNRR was sworn in by the President of Colombia on October 4, 2005, and its membership is complete.


Because of the ongoing conflict surrounding the peace process, the CNRR deserves special consideration as it faces major challenges that were explained to the Commission, on the initiative of the State, by Dr. Eduardo Pizarro Leóngomez, chair of the CNRR during the last session.  In brief, the CNRR was established at a time when conditions for ending the armed conflict are only just ripening.  To promote a policy of truth, justice, and redress in the midst of conflict is, without a doubt, the CNRR's great challenge.


Under Article 52 of the Justice and Peace Law, the functions of the CNRR may be summarized as follows:

52.1 Guarantee the victims' participation in judicial investigation procedures as well as recognition of their rights.
52.2 Present a public report on the reasons for the emergence and development of illegal armed groups.

52.3 Monitor and verify the reinsertion process and the work of local officials so as to insure full demobilization of members of illegal armed groups and the full operation of institutions in those territories.  To these ends the CNRR may invite participation by foreign agencies or personalities.

52.4 Monitor and periodically evaluate the remedies provided in this Law and make recommendations for their proper implementation.

52.5 Within two years of the entry into force of this Law, present to the National Government and the Peace Commissions of the Senate and House of Representatives, a report on the process of the reparations for victims of illegal armed groups.

52.6 Recommend guidelines for reparations provided under this Law, to be charged to the Victims' Reparations Fund.

52.7 Coordinate the activities of the Regional Commissions for Restitution of Property.

52.8 Take the lead in national reconciliation efforts aimed at preventing the resurgence of violence that may disturb national peace.


Article 4 of the Justice and Peace Law establishes the right of victims to the truth, justice, and reparations.  Likewise, Article 7 recognizes that the right to the truth is twofold: individual, which focuses on judicial proceedings where particular facts and events affecting the victims are established, and collective or historical, whose goal is national reconciliation. Concerning this mandate, the chair of the CNRR has said:


"The CNRR is intimately persuaded that without the truth neither justice nor reparations nor reconciliation are possible.  Consequently, reconstruction of the truth, both factual and historical, will be one of the main tasks of our Commission.  To that end, and in line with the wording of the Law, it is essential to distinguish judicial from historical truth.  The former is an essential task of the judiciary, even though the Commission will need to insure active participation by victims in the judicial investigations.  The latter, on the other hand, will be fundamentally the task of the CNRR.  One and the other, however, are not mutually exclusive and must accordingly nurture each other."
/

To ensure the effectiveness of this right, the law has empowered the CNRR to take the appropriate measures.  Concerning the right to the historical truth, Article 7 (3) of the law provides that proceedings initiated as from its entry into force will not rule out future application of other nonjudicial mechanisms to reconstruct the truth.  (Emphasis added).


Articles 57 to 59 require preservation of records containing the historical memory of the State.  The records must reflect the history, causes, and development and consequences of the actions of illegal armed groups.


The CNRR, in light of the above provisions and the framework of its responsibilities in implementing this right–which are set out in Article 51 as well as in Article 21 of Decree 4760 of 2005–has announced a plan of action to bring to light the historical truth.


Despite the above, the right to the historical truth as an essential function of the CNRR is not mentioned in the IACHR Report.

· Paragraph 16 of the Report states that the Justice and Peace Law provides no incentives for demobilized fighters to fully confess the truth about their crimes in exchange for judicial benefits.  Actually, the law does provide procedural incentives for full confession of the truth.


Law 975 of 2005 reflects international standards and Colombian constitutional provisions by requiring a series of measures designed to establish the truth, beginning with an uncoerced account of events and confession in which defendants must narrate the circumstances of time, manner, and place in which the events took place and indicate the ill-gotten property being returned for the benefit of the victims (Article 17).


Article 40, in turn, requires authorities to establish the truth of the events using the tools provided by law.  These are not generic or rhetorical formulas in that, in order to comply with the law, officials must discharge this task seriously and fully. Cooperation with the judiciary in the form of this uncoerced account of events will provide prosecutors with important information to clear up cases and arrive at the truth, thereby expediting proceedings.  In addition, Articles 22 and 25 of the law mention investigations and charges that precede demobilization as well as events that become known after the court decision or pardon, in which cases the demobilized person or convicted defendant may have to accept the charges and consequences stemming from the failure to provide a full uncoerced account or confession of all unlawful actions in which he was involved.  Those consequences, should he have failed to report his responsibility or participation in certain events–and depending on whether the omission was or was not intentional–will result in the first case the loss of the benefits and as well as investigation and prosecution by the competent authorities under the law in force when the crime was committed; whereas in the second case, it will mean an increase of 20% in the alternative penalty imposed and a similar increase in the parole period.  (Article 21).


Since the State remains under an obligation to investigate and the victims still have the possibility of bringing complaints, even after serving the alternative penalty a demobilized person could be prosecuted and found guilty of an offense he did not confess. In that case, even if he qualifies for the benefit of the alternative penalty, he will have to serve between five and eight more years in prison, which is a strong incentive to confess all crimes from the outset.

· Furthermore, the Commission states in paragraph 16 that the benefits would not be confined to actions directly related to the armed conflict but could apply to the commission of common crimes such as drug trafficking.


We disagree.  Articles 10 and 11 of Law 975 of 2005 set the eligibility requirements for collective and individual demobilization and prescribe that the group or individual being demobilized may not have been engaged in drug trafficking or making illegal profits, in which cases they must be excluded from the benefits of the law.  On the connection between common crimes and drug trafficking, the President of Colombia has stated:


"Political offenses are not to be connected with drug trafficking (...) From the moment Colombia signed the Vienna Convention, it undertook to disallow the connection according to which the crime of dry trafficking could be justified as having a political intent (...) Consequently, there is no connection with drug trafficking in the law that has been passed."
/

Article 70 of Law 975 of 2005 provides that persons serving unappealable sentences when the law takes effect, will be entitled to a 10% reduction in the penalty there are serving, except for those convicted of offenses against freedom, sexual integrity and development, crimes against humanity and drug trafficking.

· In paragraph 17 the IACHR shows itself skeptical of the effectiveness of institutional mechanisms established by the Justice and Peace Law and points out in particular that the Justice and Peace Unit of the National Prosecutor's Office [Unidad Nacional de Fiscalía para la Justicia y la Paz] is not strong enough to judicially investigate crimes against humanity committed by demobilized persons in the context of the armed conflict.


The State emphasizes that it is making all necessary efforts to strengthen judicial structures in these cases.  The doubts voiced by the IACHR ahead of time are not relevant, inasmuch as it is prejudging the ability of the judiciary to resolve matters brought before it, without giving the State an opportunity to prove the opposite.


In fact, this situation, as such, does not violate the rights of victims.  Nor does it place them at risk.  On the contrary, the mechanisms established by the law are intended to allow them to enforce their rights, as guaranteed by the State under the American Convention.


The Justice and Peace Law and its Implementing Regulations prescribed a series of steps designed to effectively enforce the rights of victims, including the establishment of a Justice and Peace Unit in the National Prosecutor's Office (Article 33),
/ the Judicial Advocate's Office for Justice and Peace [Procuraduría Judicial para la Justicia y la Paz] (Article 35), the National Reparations and Reconciliation Commission, whose important functions have already been mentioned (Article 50), the Victims' Reparations Fund (Article 54).  Additionally, the jurisdiction of High District Courts of the judiciary was expanded (Article 32).  To the same ends, the law establishes the principles of oral proceedings, expeditiousness, due process and establishment of the truth (Articles 12 to 15), which are fully implemented through Decree 4760 of 2005.


In particular, because the IACHR Report refers to it specifically, it needs to be stressed that the Justice and Peace Unit of the National Prosecutor's Office will be made up of 20 prosecutors supported by 150 investigators, 20 assistant prosecutors, 15 prosecuting aides, and 15 criminal investigators' aides.  Furthermore, 60 prosecutors will be trained in local, sectional. and specialized areas to support the work of the Unit.  To date, 75% of the staff has been selected.  In addition, 16 judges and nearly 80 assistants will be appointed for the judgment phase.


So far, the National Prosecutor's Office has appointed 15 of the 20 commissioned prosecutors envisaged by the law. They have already been trained along with their assistants.  The logistical segment has been completed.  Four have been trained under a cooperation arrangement with the governments of The Netherlands and the United States and 50% of the task of organizing the Special Unit of the Judicial Police is done.


The National Prosecutor' s Office has developed a plan to strictly monitor and verify–in other words, preventively–the policy of demobilization and reinsertion of illegal armed groups, in accordance with national and international standards relating to: i) protection of the right to truth, justice and redress of victims of the armed conflict, as well as protection of their property rights, and ii) observance of the administrative and legal benefits that may be granted under the government policies of demobilization and reinsertion to illegal armed persons and groups.


The Office of the Public Defender, for its part, established the Public Defender's Unit for Justice and Peace, and the High Council of the Judiciary has so far received the profiles required by the law to draw up lists of magistrates eligible for the High Courts of Judicial Districts who will hear the cases of persons covered by the Justice and Peace Law.

· In paragraph 17 the IACHR voices concern over the difficulties encountered by victims of the conflict in claiming their rights to the truth and reparations, and in paragraph 18 it asserts that the Justice and Peace Law places greater emphasis on restitution of property unlawfully obtained than on means to facilitate full reparations to the victims.  In particular, no specific mention is made of mechanisms to repair the damage done to the fabric of communities of indigenous peoples, Afro-descendents, and other vulnerable populations.


On these points the State has the following comments to make:

· To make sure that the victims' rights to reparations are enforceable and free from excessive difficulties, decree 4760 of 2005, recognizing their possible vulnerability, begins by saying that establishing the victim's condition for the purpose of exercising those rights must be a summary procedure.  In other words, this is part of a flexible recognition of the status of the victim, so as to facilitate enforcement of those rights.  Aside from the provisions of the Justice and Peace Law, this decree specifically recognizes as victims people who have been forcibly displaced because of unlawful actions by members of illegal armed groups.

· In response to persistent concerns heard at various times from different quarters over the need to allow ample participation by the victims in the Justice and Peace Law procedure to investigate and prosecute members of illegal organized groups (instead of confining the victims' role to the comprehensive reparations part of the proceedings) the decree elaborates on the rights recognized by Law 975 of 2005.  Besides the right to reparations for injuries suffered, victims may actively participate in the proceedings established by Law 975 of 2005, by furnishing evidence, requesting information, cooperating with court officials, being notified of and empowered to challenge decisions adopted in the proceedings.
/
Moreover, as stated by the Attorney General at the meeting with the Commission that took place at Colombia's request on October 24, 2005, Article 37 of Law 975 refers back to the Criminal Procedure Code (CPP), which allows for the victims' participation throughout the proceedings.  Prosecutors and judges are required to let victims participate, request evidence and take part in the proceedings at various stages.

· To the above must be added the provisions designed to encourage full investigation of the events, and the fact that the alternative penalty benefit is granted only when court officials have ascertained beyond doubt the fulfillment of all legal requirements regarding truth, justice and reparations to the victims as well as a willingness to contribute to national reconciliation on the part of persons demobilized who apply for the benefits of the Justice and Peace Law.

· In cases of forced disappearances, kidnapping, forced recruitment, hostage-taking and other continuous crimes, the decree also makes those benefits contingent on ending the crime, whether by providing information on the whereabouts of the victims or by releasing them.

· Under the regulations, victims of punishable offenses perpetrated by illegal armed groups will be entitled to individual and collective reparations.  These reparations go beyond the financial aspect. They include restitution, indemnities, rehabilitation, satisfaction and guarantees that the offenses will not be repeated, which in turn involves individual and collective redress actions as well as symbolic actions.  By ensuring fact-finding as a central component of reparations to the victims and prevention of new crimes in the peace process, all conditions are met to heal the wounds of the past and forestall future offenses.

· Payment of court-awarded reparations will be made by the defendants through the Victims' Reparations Fund established by the law.  The Fund will be set up with the proceeds of property turned over by members of illegal armed groups, funds allocated in Colombia's general budget and donations in cash or property.  The Fund will be managed by the Presidential Adviser for Social Action and International Cooperation, who will need to allocate enough money for the CNRR to operate.  Regional Commissions for Restitution of Property may also be established.

· The CNRR, working closely with the Prosecutor's Office for Justice and Peace and the Justice and Peace Unit of the Public Defender's Office, will first of all guarantee the participation of victims in judicial proceedings; secondly, it will make recommendations for adequate disbursement of resources from the Victims' Reparations Fund; lastly, it will support and guide the Regional Commissions for Restitution of Property, which will process claims from victims deprived of their property and will advise them on the proper judicial action to take.

Within this framework, the CNRR has three main strategic objectives:  a) build active links with victims and associations of victims; b) design reconciliation policies to contribute to the peace policies implemented in Colombia, with a view to healing the social fabric; and c) help heal wounds and consolidate a favorable climate for national reconciliation.

· As to guaranteeing that crimes will not be repeated, the State takes disciplinary and criminal actions through the Attorney General's Office and the judiciary.  Where called for, penalties including disqualification and separation from office may be applied to State agents found to be involved, by action or omission, in the offenses.  This guarantees that the offenses will not be repeated, which is part of the victims' right to full redress.  These measures are established, as stated, in the Criminal Code, Law 599 of 2000 -- Articles 44, 45 and 52 -- the Code of Military Justice -- Law 522 of 1999 -- and the Unified Disciplinary Code -- Law 734 of 2001.

· Paragraph 19 of the Report warns that the law offers incentives to cooperate with the authorities in clearing up crimes only to members of armed groups already being prosecuted, whereas a large number of these crimes is in the preliminary investigation stage with no members of the Self-Defense Forces yet connected with the proceedings.


The IACHR is right that there is only a limited number of cases now being heard against members of the AUC.  However, the enactment of the Justice and Peace Law is a legislative effort designed to overcome this problem.  Its Articles 10 and 11 establish as an eligibility requirement for collective or individual demobilization that persons who may be or have been charged, accused or convicted as perpetrators or participants in offenses not subject to pardon or amnesty during or on the occasion of their membership in such groups must, if they are named in the list that the National Government sends to the National Prosecutor's Office, demobilize under the provisions of this law as a prerequisite for claiming its benefits.


Decree 4760 of 2005 stipulates likewise in its Article 5, by prescribing that application of the benefits in Law 975 of 2005 requires that persons demobilized provide an uncoerced statement.  This is to be done irrespective of the legal status of the member of the illegal armed group, the manner in which he demobilized or any other consideration (...) (emphasis added).  Thus, a demobilized person not involved at present in judicial proceedings will also be forced to render an account to the criminal courts in order to gain the benefits of the Justice and Peace Law.


II.
Separate paragraph on the violence resulting from the armed conflict
· In paragraph 24 of the Report the IACHR points out that government data show a marked decrease in the number of people displaced between January and October 2005 (106,650 persons) as compared with the same period in 2004 (143,325 persons), but notes that the statistics compiled by CODHES shows a different picture, in that the number of people displaced between January and September 2005 is significantly higher than the government figures (252,801 persons) and higher even for the same period in 2004 (205,504 persons).


The inconsistency in the figures for displaced persons is due to a methodological difference in the statistics used by CODHES and those of the Office of the Adviser for Social Action.


CODHES, a nongovernmental agency, uses as a methodological basis a data system known as SISDES, so as to estimate quarterly and annual figures. To CODHES the computation rationale is displaced status, regardless of when it happens.  To this and it permanently monitors various sources, including direct contacts with the communities, population reports and surveys, in order to arrive at an estimate of persons displaced, by municipality, on a quarterly basis.
/

The Office of the Adviser for Social Action, on the other hand, is an agency responsible for managing the Single Registry of Displaced Population (SUR), which identifies and characterizes the displaced population and seeks to "(...) keep updated records on the population served and monitor services provided by the State to people displaced by violence."  A person internally displaced will seek help from the government and, once the procedure is completed, will register with the Single Registry in order to receive emergency humanitarian aid.  The methodology used by the State for statistics is that of the Registry; it is not an estimate.


As the CODHES itself put it: "In view of the methodologies used (registry versus estimate) the figures are not comparable."
/  But compare is precisely what the Commission does in its Report.  The State is required to have an objective methodology, like that of its Registry, in order to provide humanitarian aid to persons who need it and fulfill its other obligations towards the displaced population.  The estimate, on the other hand, includes a risk of inflation, double counting and the inability to determine when displacement ceases. For these reasons the State cannot use an estimate to arrive at its figures.

· In paragraph 25 the Commission refers to three Constitutional Court decisions regarding compliance with judgment T-025 of 2004 on forced displacement.


The Commission does not mention that government agencies are complying with that judgment and that, in fact, the new Monitoring Commission for that judgment
/ was established on November 17, 2005.  The impression is thus left that the State is not complying with the judgment.

· In paragraph 26 the IACHR indicates that it has received complaints of massive forced displacements and displacements of entire families in five departments as a result of indiscriminate aerial fumigation intended "(...) supposedly for the purpose of destroying crops being grown for illicit uses" (emphasis added); that the State has cited eradication as the objective, and that an alternative plan for manual eradication has been put into effect in natural parks.


The question arises: what conclusion does the IACHR draw from the three assertions in the preceding paragraph?  We fail to understand this mere enunciation in a report that is supposed to be specific; nor is it very clear why it is included in the section devoted to violence from the armed conflict.


Since this paragraph poses several questions, the State must begin by categorically asserting that the sole purpose of eradicating illegal crops is to comply with international commitments on eradication of illegal plantations and in no case to cause the displacement of people.


Colombia is a party to the 1988 United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances.  The State's anti-drug policy is governed by Law 31 of 1986 and is implemented through the National Narcotics Council, which establishes national policy on reducing supply through strategies of forced and/or voluntary eradication, seizure, detecting and thwarting illegal drug trafficking, destroying infrastructure and arresting persons engaged in these activities.  To perform its task the Council has prescribed both voluntary and forced eradication.


To forcibly eradicate illegal crops in Colombia, the National Narcotics Council implemented the Program to Eradicate Illegal Crops by aerial spraying with the glyphosate herbicide (PECIG).
/  To ensure adequate and effective implementation, the PPECIG Interinstitutional Technical Committee was established.  Its sole purpose is to eradicate illegal crops in the national territory.


PECIG works along three integrated phases:

· The detection phase seeks to identify and characterize areas affected by illegal crops and determine exclusion areas using satellite imaging.

· The spraying phase.  Spraying must comply with a series of technical requirements (flight altitude, maximum discharge of the herbicide, size of the drop, expected wind drift, environmental temperature, relative humidity and maximum velocity of the wind) to ensure that the mixture targets only the vegetation to be eradicated, that is to say, the illegal crops, thereby minimizing any possible effects of herbicide spread.
· The verifications phase involves an evaluation of compliance with the technical parameters established for spraying.  This phase concludes with the preparation of reports on the results of the operation, which are subsequently audited.


These phases are established in the Environmental Management Plan of PECIG (Resolution 1054 of 2003 of the Ministry of the Environment, Housing and Territorial Development), one of whose basic functions is to accurately determine the location of illegal crops, so as to avoid indiscriminate spraying.


There is environmental monitoring follow up on plant regeneration in sprayed areas and determine the magnitude of residue.  Laboratory analyses have shone that there is no herbicide impact on the soil.  They have corroborated that subsistence crops are being grown weeks after the spraying, thereby confirming that farming resumes after the area has been sprayed.  This scientific evidence shows that land fumigated with glyphosate can be returned to production in short order.  Laboratory results made available by the Colombian Agricultural Institute (ICA) indicate that the presence of the glyphosate molecule as well as its metabolite, AMPA, is below the amounts permissible in water for human consumption.


This scientific information proves empirically that aerial spraying does not render cultivation of the land impossible and, consequently, produces no food shortages that could place the population at risk and cause its displacement.


Researchers from the Human Health Monitoring System have established no correlation between aerial spraying with glyphosate and illnesses or other health problems, which shows that there are many other factors responsible for health problems among the residents of areas neighboring the spraying.


PECIG, for its part, has a system for receiving and processing claims and complaints.  All complaints of possible damage to legal crops from spraying, or the contribution of spraying to human health problems, are fully investigated.  Complaints are channeled through various government agencies.  They are examined first to determine whether the records of the SATLOC system (Satellite Data Recording System) actually indicate spraying in that particular location at that time.  This first review usually serves to rule out nearly 50% of complaints.  Other complaints are investigated through field inspections to determine whether the damage to legal crops was caused by the glyphosate, and whether the crops in question had been mixed in with coca leaf plantings.  Almost all legal plantings affected have been sown next to coca leaf plantings.


Not a single claim of human health injury from the glyphosate spraying program has been confirmed.


The Government of Colombia is certain that the Eradication Program is being correctly and adequately carried out in accordance with environmental regulations and respect for human health. Accordingly, bearing in mind that the international community is unaware of PECIG, Colombia furthermore thought it advisable to ask CICAD-OAS, a hemispheric agency engaged in combating illegal drugs in the region, to conduct a study of this matter as a neutral and impartial entity.  This study supplements those done by national entities and the international scientific literature on glyphosate.  The conclusions of the study have already been published and they confirm the above.


Lastly, it bears noting that the national government has also decided to put into practice an alternative plan in the form of manual eradication of illegal crops in natural parks.
/
· Paragraphs 27, 28 and ff. of the Report deal with indigenous peoples and communities of Afro-descendents.


The national government, through all its departments and enforcement agencies, has been carrying out programs and projects designed to remedy violations of the human rights of ethnic communities.  The focus is on several regions of the country, which are being served by various national, regional and local agencies whose aim is to comprehensively meet the needs of vulnerable populations in terms of their economic, social and cultural rights.  Several meetings on comprehensive action were organized by the Coordination Center for Comprehensive Action of the Office of the President of the Republic and the Ethnic Affairs Bureau.  The ethnic communities served were:


In the Sierra Nevada de Santa Marta: the indigenous peoples of Kankuamo (three missions), Kogui (two missions) and Wiwa (one mission).


In the northern Cauca area: the Paeces indigenous peoples (one mission).


In the middle and lower Putumayo: the indigenous communities of Cofanes and Sionas (one mission).


In the Alto Simú region: the indigenous people of Emberea Kaío (one mission).


In the lower Atrato: the Afro-Colombian communities (one mission).


Likewise, within the framework of the project to serve at-risk communities, the Presidential Program on Human Rights and IHL [international humanitarian law] and the Human Rights Bureau of the Ministry of Interior and Justice joined the Departments of Guainía, Arauca, Guaviare, Cesar, Guaira, Magdalena, Cauca, Nariño, Valle, Chocó, Rosaralda, Caldas and Tolima in inserting an ethnic component into the Human Rights Action Plans.


In the area of services to at-risk communities, which are carried out through a joint project of the Ministry of the Interior and Justice, the Social Solidarity Network of the Presidential Program on Human Rights and IHL, the Public Defender and the Attorney General's Office, the following activities were conducted:

· Assessment of the risk of communities focusing on their territory, with regional and local officials, in June, July and August 2005, with a view to proposing prevention and protection strategies in the area of human rights.

· In June, July and August 2005, the communities concerned were helped in preparing human rights prevention and protection strategies.

· In June, July and August 2005, a methodological framework and an intrainstitutional and interinstitutional articulation model were developed for human rights prevention and protection at the national, regional, and local levels.


The following activities were implemented as from September:

· In September and October, preparation of a joint plan to promote and protect human rights in at-risk communities, based on proposals made during the work done with the communities and with local and regional public agencies.

· Specifically, the Presidential Agency for Social Action and International Cooperation, in coordination with the Bureau of Ethnic Affairs, is preparing a comprehensive proposal to attend to the needs of indigenous populations that are highly vulnerable and at-risk.


As to the protection of indigenous communities, the Ministry of National Defense, pursuant to the action guidelines of the Democratic Defense and Security Policy, issued Circular 2064 of 2003 to strengthen the policy of promoting and protecting the individual and collective rights of these communities.


To implement the above Circular, the General Command of Military Forces issued Permanent Directive 800-07 of 2003, so as to strengthen the policy of promoting and protecting the human rights of indigenous communities and other ethnic minorities and make sure that military operations in their territories respect their constitutional and legal ethnic rights and preserve their environment.


To protect indigenous areas during the planning and execution of air operations, the Air Force prepared an interactive CD showing the geographical location of indigenous communities and other ethnic minorities, as well as information on the population and coordinates of each in all departments of Colombia.


The National Police issued Instruction 029 of 2003 titled "Protecting the Human Rights of Indigenous Communities," which describes the legal framework of the policy of protecting these communities and the guidelines to be followed by commanders in departments and metropolitan areas of the police.


This policy has included the holding of regional training workshops for members of security forces on the subject of indigenous rights and legislation, a program that is being carried out in conjunction with the Office of the Public Defender.


Coordination of action by the State, protection of citizens and cooperation to enhance everybody's security are three of the action guidelines of the Democratic Defense and Security Policy that the Ministry of Defense applies when setting up Indigenous Security Councils in various regions of the country.  The result has been joint action and understanding between indigenous authorities, civilians and government security forces, as well as joint steps taken to reject terrorist efforts that threaten indigenous rights.  These Councils have devised interinstitutional action plans that are now under implementation.


By Circular 151 of September 15, 2004, the Ministry of Defense issued instructions to establish points of contact or liaison between government security forces and indigenous communities in each region, so as to facilitate the flow of information, build trust, mutual respect and the credibility of both sides.

· Paragraph 29 the IACHR Report states that indigenous peoples living in northern Cauca have declared themselves in a state of emergency since April 14, 2005, because of increased fighting and the militarization of their ancestral territories in the municipalities of Toribio, San Francisco, Tacueyó and Jambaló.  Thus "... members of the FARC launched an attack on police targets.  Armed clashes ensued within the town between members of the Armed Forces and the FARC resulting in deaths among of civil population and hundreds of displaced people.  The information received indicated that the Armed Forces had reacted disproportionately to repel the attack by the FARC, leaving one boy dead and 15 people injured and forcing some five hundred people to leave their community." 

In the case of Toribio, the State presented an official report on the events, showing that the attack by FARC caused the death of two Cauca policemen
/ and one civilian minor.
/  These people apparently bled to death in the absence of immediate medical attention because the terrorists did not allow ambulances to come in and retrieve the wounded from the town.  In addition, six members of the security forces
/ and 20 civilians
/ were wounded.


The strong explosions set of by cylinder bombs in the attack by the illegal armed group razed some 20 dwellings of townspeople. Likewise, fire engulfed the church, the school restaurant, the residence of the priest, the cultural building of the municipality; the gas station and public utilities were destroyed.


After the initial panic the townspeople had to leave their homes flying white flags, seeking refuge to save their lives.  They were escorted by indigenous guards to the Center for Education, Training and Research for Comprehensive Development of the Community (CECIDIC) located on the Toribio - San Francisco road.


On April 16, 2005, at 11 a.m., the President of the Republic visited the municipality of Toribio to see its condition.  He asked the Director of the Solidarity Network, Luis Alfonso Hoyos, to prepare a report on ways to bring relief to the civilian victims.


On April 17, 2005, at about 10:30 a.m., the police station of the municipality of Toribio was again attacked by the Sixth Front and the Jacobo Arenas Mobile Column of the FARC.  This fresh attack resulted in the death of a policeman
/ and the wounding of another.
/

That same day, on the El Hato road, within the municipality of Toribio, there were armed clashes between personnel of the Third Brigade of the National Army of Colombia and subversives of the FARC, with a toll of two soldiers killed and one wounded by snipers.


On April 18, 2005, the FARC harassed and fired on the Indigenous Guard delegates traveling to the municipality of Toribio.


In light of this violence, leaders of the Indigenous Regional Council of Cauca (CRIC) and the Association of Indigenous Assemblies of the North (ACIN), joined by spokesmen from other social organizations in their departments, set off on a march to Toribio intending to help its population by taking food, medicine, and blankets and to ask the illegal groups for a cessation of hostilities.


It should be noted that the operation carried out by the security forces to repel the attack was at all times consistent with the provisions of the Geneva Conventions and their Protocols. Accordingly, it was never disproportionate, as characterized in the paragraph cited.  On the contrary, the attack by FARC was a violation of international humanitarian law, employing as it did methods and means of combat that may not be used against a specific military objective and the effects of which cannot be contained–such as the use of explosive gas cylinders that actually landed on the homes of civilians.  FARC made a disproportionate use of force in the midst of a civilian population and did not distinguish between combatants and noncombatants and military targets.  In addition, it violated the immunity of the civilian population by using it as a shield against the authorities' response, thereby disregarding the rules on protection of civilian property, medical, health and religious personnel, while causing unnecessary injury to the population.  Houses and other civilian property were attacked, and FARC members hurled gas bombs from houses of civilians and from the school, knowing that the police would not fire against those buildings.


The various indigenous communities of the municipality of Toribio have been relocated again in their territories and their members have gradually returned, thanks to the various types of humanitarian aid provided to them by the national government.  The safety of those who remained in the town has been guaranteed by the police, which, together with military forces in the area, have carried out a series of prevention and security strategies to prevent illegal groups from threatening the civilian population.

· In paragraph 33 and ff. the IACHR refers to the situation of human rights defenders.  Mentioned in particular is a case on which the State presented detailed information.


The IACHR's assertions about the public discredit of human rights defenders fails to take into account, for example, Presidential Directive 007 of 1999, which provides for government support, contact and cooperation with human rights organizations.  The Policy on Promoting, Observing and Guaranteeing Human Rights and the application of international humanitarian law set, as a priority commitment, the protection of human rights defenders, recognizing their importance in monitoring government and individual actions.  According to its provisions:

"1. All public servants must refrain from (i) questioning the legitimacy of actions by human rights organizations and their members that are consistent with the Constitution and the law; (ii) making statements that detract from, harass or instigate harassment against such organizations, and (iii) making public or private statements that stigmatize the work properly carried out by these organizations.

2. All public servants must refrain from making false charges or accusations that compromise the safety, reputation or good name of human rights organizations and their members.  Should they learn of an offense committed by members of such organizations, it is their duty to report it to the competent judicial authority."


Article 28, paragraph 53, of the Unified Disciplinary Code, in turn, considers it an extremely serious offense to "disobey the orders and instructions issued in Presidential Directives intended to promote human rights and apply international humanitarian law."


Furthermore, on December 1 last, the Ministry of the Interior and Justice, with technical and financial support from USAID, launched a communications strategy to protect and promote respect for human rights defenders.  This strategy, known as "Defend the HHRR's Defender" and "Human Rights: the best plan.  DO IT FOR YOURSELF, DO IT FOR EVERYBODY," is intended, as explained by the Minister of the Interior, "(...) to help strengthen public awareness of the importance of the legitimate and necessary legal work done by human rights defenders in our society, and our common duty to close ranks and support them against attacks from illegal armed groups."
/

This strategy is implemented through television commercials, radio spots, posters, ads and radio programs, which stress that the defenders work to protect and ensure the fundamental freedoms and guarantees enjoyed by society as a whole, so that threats against one of them is an attack on the whole community.


The IACHR was given ample information about this strategy when it was set in motion.  It is an important initiative that has an unquestionably positive effect on society, yet it is summarized in only two lines of the Commission's Report.
/
· Paragraph 40 of the Report shows that the IACHR has received complaints about "judicial frame-ups" designed to hurt or muzzle human rights defenders who, among other work, document the human rights situation, defend persons charged in court, represent victims before the judiciary or assist communities that are highly at risk.  The IACHR says that it continues to receive complaints of massive arrests of social leaders and human rights defenders on charges of rebellion and terrorism very often based on the testimony of members of the government's network of informants.  Complaints assert that charges against such persons are false.


It needs to be said that delegated prosecutors base their decisions on legal evidence duly collected in the investigation, without regard to the status, occupation, or profession of the people arrested.  It should be clear that legitimate action by the judiciary in a democracy may affect any citizen irrespective of status, occupation, and so on.  Within the framework of meetings with the IACHR, the State has supplied precise information on specific proceedings, indicating among other things the charges brought.


As noted, when the 2004 report was published, judicial investigations in the cases cited dealt with alleged punishable offenses and were not based on the defender status of the accused.  The State was at that time concerned, and still is, that its exercise of the power to punish should be regarded as being supposedly used to harass organizations defending human rights, something that is at odds with the procedural reality of the cases.


When five or more persons are arrested in a single judicial proceeding, the National Prosecutors Bureau has ordered, in order to prevent abuse, that the following actions are mandatory:

· Control and monitoring of the investigations, to which end a registry was established in which each Sectional Prosecutors Bureau must record the proceeding and describe the evidence and the basis for the action.

· Prosecutors, besides examining the testimony of witnesses, must verify their background.  For this type of proceedings, accordingly, there will be a database that will include the witnesses, so that other prosecutors may ascertain whether a witness has already testified in another investigation and the weight assigned to that testimony.

· The Report also mentions specific cases of labor unionists and social leaders.


The State presented in due course the proper information and comments on these cases.  The Report, on the other hand, does not mention that the democratic security policy put in place by the national government has resulted in a drop in crime indicators, as follows:
/
	Event
	January-May 2004
	January-May 2005
	% Change

	Killings
	9048
	7025
	- 22%

	Victims of massacres
	118
	117
	- 1%

	Cases of massacres
	26
	23
	- 12%

	Killings of labor unionists
	23
	7
	- 70%

	Killings of mayors and former mayors
	9
	7
	- 22%

	Killings of councilmen 
	9
	15
	+ 67 %

	Killings of indigenous persons
	47
	23
	- 51%

	Killings of unionized teachers
	29
	16
	- 45%

	Killings of non-unionized teachers
	8
	3
	- 63%

	Killings of journalists
	3
	2
	- 33%

	Abductions
	759
	297
	- 61%


· Paragraph 45 of the Report mentions that the IACHR has received complaints about court officials who are pressured to "legalize" decisions made by security forces in special operations where massive and indiscriminate searches and arrests are carried out.


The State cannot fail to note that despite this serious assertion, the Report does not explain its grounds.  Court decisions issued in criminal proceedings, it bears underscoring, reflect the exercise of the constitutional function of administering justice and court officials are independent and autonomous in their decisions.  To date, the National Bureau of the National Prosecutor's Office has no knowledge of pressures to "legalize" operations.  Should it learn of any such situations or other alleged irregularities, obviously it should report them to the proper criminal and/or disciplinary authorities.

· Paragraph 50 of the Report indicates that there are regions in the country where journalists are pressured by illegal armed groups or even by government representatives to publicize or silence certain types of information.


The Report on the Status of Freedom of Expression in Colombia, prepared by the appropriate Rapporteurship, merited comments by the State.  Like many other Colombians, journalists are victimized by illegal armed groups.  But even though murders of journalists fell by 33% from January to May 2005, as against same period in 2004, and the IACHR acknowledges that government protection programs have played a decisive role in that drop, the Commission mentions self-censorship as another factor apparently equally decisive.  In our view, self-censorship is a subjective and non-measurable factor.  To assert that the decrease is due to self-censorship reflecting a fear to report is to deny the effectiveness on all fronts of specific government actions that are proven and recognized.  The number and daily content of press articles in which journalists write or express their views extensively on a variety of national topics is in itself sufficient evidence of the exercise of freedom of expression.
/

Finally, keeping in mind that Colombia's policy is to keep its doors open to the Commission, we take this opportunity to salute the visits that Commissioner Víctor Abramovich is paying to Colombia this very week in connection with the demobilization of a contingent of Self-Defense Forces and to express our appreciation for the cooperation and constructive spirits shown by the staff of the Secretariat in their dealings with our delegation.


We also wish to reiterate Colombia's support for the initiatives to strengthen the system and, again, pledge our delegation's active participation in discussing the system, its organs, regulations, budgetary needs, and so on.  It would be very useful in this connection to have available the conclusions reached by the Court and the Commission after the special session of the CAJP held on March 7 last, in which, among other topics, they discussed with States the Commission's budgetary situation, its role before the Court, and other crucial regulatory matters.

Thank you very much.

B.
ECUADOR

PERMANENT MISSION OF ECUADOR TO THE ORGANIZATION OF AMERICAN STATES
OBSERVATIONS BY THE PERMANENT MISSION OF ECUADOR ON THE PRESENTATION OF THE ANNUAL REPORT OF THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS
Washington, DC, April 27, 2006

Mr. Chairman of the IACHR, Mr. Executive Secretary,

Mr. Chairman of the CAJP, Honorable Representatives:


I will begin by thanking the Chairman of the Commission, Dr. Evelio Fernández, all other Commissioners and the Executive Secretariat, for preparing this annual report to be submitted to the next General Assembly of the OAS.


We made at the appropriate time a number of comments on the Draft General Report on the status of human rights in Ecuador.  My thanks to the Executive Secretariat for reflecting some of those comments and making the necessary adjustments to the original text.


Ecuador insists that the criterion used by the Commission to issue a report on the status of human rights in Ecuador, which focuses on the events that took place from December 2004 to April 2005 and which the IACHR describes as a "grave institutional crisis that justifies the concern of the Commission" lacks proper consistency.


Indeed, the primary function of the Commission under the Charter of the OAS and the American Convention on Human Rights is to promote the observance and defense of human rights. Consequently, it is not a Democracy Verification Commission.  Institutional crises, essentially political, are examined by the political organs of the OAS, which are competent to do so.  Although belatedly, those organs went into action once Ecuador, for the first time in the history of our regional organization, requested application of Article 18 of the Inter-American Democratic Charter. This gave rise, with due regard for nonintervention, to a broad dialogue that made it possible to return to full institutional normality under the government of President Alfredo Palacio, who assumed office as a result of the succession envisaged by Ecuador's Political Charter.  The OAS Permanent Council, in its resolution CP/RES. 883 of May 20, 2006, gave the backing of the member states to the government and people of Ecuador in their determined effort to install a true solid democracy.


It is satisfying in this connection that the Commission's Report acknowledges that the "inauguration of the new government and the initiatives taken since it took office on April 20, are a positive sign."


And so they are.  The determination referred to in resolution 883 has taken the form of various efforts, among which I should like to highlight the following:


After the crisis undergone because of arbitrary measures taken by the previous regime, the functions of the State and the judiciary have been restructured along lines strictly consistent with the applicable legal framework. In November 2005 the new justices of the Supreme Court took office, capping an unprecedented process that ensured a transparent and rigorous selection, was endorsed by national and international observers, and received special support from the OAS and the staff of its General Secretariat.  Using public competition procedures, the new Court in turn selected the members of the National Council of the Judiciary, and the latter has opened a merit procedure to choose slates from which the National Congress will appoint the new Attorney General [Ministro Fiscal General].


The members of the Supreme Electoral Tribunal have been appointed as prescribed by the Constitutional Charter in force.  This is evidence of the Ecuadorian government's determination to oversee, in strict compliance with domestic law, a free and transparent electoral process in which the Ecuadorian people will this year elect the country's new officials and members of its National Congress.


The Constitutional Tribunal has also been set up according to law and is fully operational.


Thus, the branches of government are carrying on their business normally, having been legitimately established with the proper regard for their professionalism, balance, and independence.


In his speech to the OAS Permanent Council on March 22 last, the Minister of Foreign Affairs of Ecuador, Ambassador Francisco Carrión, accordingly thanked the OAS "for its political support in overcoming the natural difficulties of a young democracy such as Ecuador's."


During the period in which the Supreme Court of Justice did not function because of well-known political events, human rights and fundamental freedoms were not affected.  The Ministry of Justice, responsible for investigating possible violations of human rights, the High courts and the lower departmental courts charged with processing complaints of possible violations of those rights, performed their duties with absolute normality, providing access to the proper legal channels to protect human rights.


I must point out, consequently, that the description of the events reviewed by the Commission in this Report does not warrant the conclusion that the country's political crisis hurt the observance of human rights and fundamental freedoms of the population.


Although the IACHR justifies its analysis by stating, "the experience of the Commission shows that institutional crises have consequences for the exercise and enjoyment of rights," Ecuador wishes the record to show that the Report does not manage to prove in this case the existence of those consequences or their magnitude. Instead, the Report includes lengthy considerations and statements –respectable, though very particular– about the national political class, the perception of Ecuadorians as reflected in certain surveys–whether or not credible–or their views on corruption, without the analysis of such aspects proving the existence of specific violations of human rights on the basis of verifiable complaints.


In this frank dialogue with the Commission, our delegation finds it necessary to point out that it is inappropriate for a report of the kind that the IACHR prepares to base a series of assertions on "complaints" that the Commission says it has received and to which it attributes an absolute value without evidence to the contrary, inasmuch as the Report includes no information to accurately ascertain whether the complaints are credible, have been documented or verified.  Such is the case of the Report presented on the Ecuadorian situation.  My government finds it particularly questionable that conclusions should be drawn from "complaints received"–which moreover refer back to the distant past rather than the period the report is supposed to cover–especially because the complaints are not matched with verifiable sources and the relevant information has not even been requested of the State concerned.


Turning to another matter, the Report includes extensive considerations and analysis of the country's socioeconomic situation.  My delegation wishes to point out, first of all, that difficulties in handling complex social problems and implementing public policies to foster a more equitable distribution of wealth are challenges that we share with most countries in the Hemisphere, with an aggravating circumstance in the case of Ecuador: the enormous burden of a foreign debt that forces us to devote nearly 50% of the national budget to paying that debt and its interest.


All the same, the government of Dr. Alfredo Palacio is making great efforts to put into practice a better and more flexible social policy favoring a majority of the population.  Two examples:  The National Universal Health Insurance Program is now under way.  It will promote access to health services by social segments of the population hitherto unprotected.  Likewise, the Oil Stabilization Fund, which until April 2005 devoted 70% of its resources to paying the foreign debt, in addition to the 50% already allocated in the national budget, is now being used in part to pay for the "social debt" in the areas of health, education, science, technology and financing of productive projects that generate jobs.


On another subject, the Commission's Report also voices concern over the low level of representation of particular groups, such as indigenous groups.  The reality of Ecuador, however, shows that those segments of its population have in recent years taken an active role in various areas of political and social activity and, in fact, have become protagonists in the country's political life.  Members of such groups have held and now hold high positions in the government, the National Congress and other national institutions.  Agencies have been established and are now operating, such as People's Advocates and Women's Commissioners, that effectively defend marginalized groups, which in turn have organized themselves and have inserted their proposals in the national agenda.


Another aspect the Commission's Report questions, inappropriately in Ecuador's view, is habeas corpus.  The institution of habeas corpus, born some five centuries ago in Anglo-Saxon law and adopted by various Western legal systems, was included in the Political Constitutions that governed Ecuador since the 19th century.  In all of them, the Municipal Mayor or the Chairman of the Municipal Council in smaller local governments, was the official responsible for ordering the physical presentation of the detainee, the arrest warrant that must be properly justified and meet all legal requirements and formalities, and for making sure that the arrest was not procedurally flawed.


The role of the Municipal Mayor in the processing of habeas corpus is in no way contrary to the American Convention and Human Rights, whose Article 7 (6) provides that "Anyone who is deprived of his liberty shall be entitled to recourse to a competent court, in order that the court may decide without delay on the lawfulness of his arrest or detention."  The competent judge in Ecuador for this purpose, who is named not only in regular laws but in the Political Constitution, is in fact the Municipal Mayor elected by the people's vote, an official regarded by various provisions on protection of particular rights as the most qualified because of his autonomy and independence from possible pressures exerted by the central government and other officials.  The institution of habeas corpus has operated in Ecuador for two centuries with strict adherence to legal rules and has been traditionally effective in fulfilling its purpose, which is to safeguard the right to personal liberty by controlling the legality of arrests.


As a general conclusion, Mr. Chairman, may I say that the IACHR Report would suggest that the political instability unfortunately suffered by Ecuador in its various historical stages, the nationwide strikes, the complaints from certain social sectors, but especially the legitimate exercise of citizens' right to demand from their government the fulfillment of electoral promises and its submission to the rule of law, are all factors that conspire against the enjoyment and exercise of human rights in our population.  This ignores the reality that, despite these circumstances, Ecuador has maintained its traditional firm posture of respecting and encouraging fundamental rights and liberties and strengthening them.  For the same reason, what happens in other confines of the earth should not necessarily be taken as an example applicable to Ecuador.  Our political crises have never interfered with the promotion and defense of human rights; governments of the right or the left, whether civilian, military, democratic or dictatorial, have all fostered respect for and the enjoyment of human rights.  At no time have military or police institutions, as such, engaged in some kind of war against the civilian population.  Ecuador is a party to most human rights treaties, universal and regional, and has voluntarily accepted the jurisdiction of commissions and committees established to watch over the enforcement of those rights.  There have never been government policies to systematically violate human rights or threaten the life, dignity, and freedom of our citizens.  And that speaks very well of my country.


To resurrect after one whole year an institutional crisis that has been overcome, with political support from the OAS, when nothing was said about it at the time, certainly does not help the democratic process in which Ecuador is now engaged.  This does not seem to be the time for recriminations or for speaking out belatedly.


I should not like to believe, and in fact do not, in the old Spanish maxim about everybody making firewood out of the fallen tree.  Fortunately, Ecuador is not a tree, a geographical accident or an imaginary boundary.  It is a respectable country, a zealous defender of its dignity and sovereignty that throughout its life as a nation has shown itself to be true to two ideas:  culture and freedom.  With 12,000 years of culture, with an economy that has left the feudal agrarian stage behind, with a noble people that has always fought all manners of depression and tyranny, with a civil society that is conscious of its rights, Ecuador cannot and must not turn its back on the hope of a better future.  This coming October Ecuadorians will elect a new government.  This time we have no right to choose wrong.  With sacrifice and solidarity, with order and discipline, with patriotism and our own ideas, we will try to meet whatever challenges and misunderstandings may arise.


Lastly, may I reiterate the permanent commitment of Ecuador and its government to the effectiveness and advancement of human rights, as well as our unchanging readiness to work together, in a framework of mutual respect, with the IACHR and other agencies of the system in the quest for shared objectives.


Mr. Chairman, I should like to request that these remarks, as well as the text of the observations delivered to the Commission last February, be adequately distributed and published, along with the Report, on the web page of the Commission.

Thank you very much.

C.
PERU

Remarks by the Alternate Representative of Peru to the Organization of American States on the presentation of the IACHR Annual Report by its chairman, Dr. Evelio Fernández Arévalos, at the regular session of the CAJP

Thursday, April 27, 2006


On behalf of the Government of Peru we thank Dr. Evelio Fernández Arévalos, Chairman of the IACHR, and Dr. Santiago Canton, its Executive Secretary, who is here as well, for preparing and presenting the Annual Report, an extensive and valuable document on the activities of the Commission.


May we first extend our government's sincere congratulations to the Paraguayan Commissioner Dr. Evelio Fernández for his election as chairman at the last regular session.  That election is also a tacit acknowledgment of the consolidation of democracy and respect for the rule of law in his country.  He has our best wishes for a successful term in office.


We wish also to pay tribute to the former Rapporteur for Peru, Dr. Freddy Gutiérrez, whose efforts over the past two years contributed very positively to progress in carrying out the Commission's recommendations in various cases and in petitions involving our country.


We restate the willingness of Peru to continue working with the new Rapporteur, Dr. Paolo Carozza, whose experience and professional skills will be very helpful in reaching amicable solutions and fostering cooperation to better implement the Commission's recommendations.  We highlight Dr. Carozza's conciliatory attitude in the meetings held during the last regular session, which was very helpful to all parties concerned.


We also wish to congratulate Dr. Ignacio Alvarez, an old friend of Peru from the days when he handled cases and petitions involving our country.  He witnessed the hard times under previous Peruvian administrations and the transition to democracy, its subsequent consolidation and the country's firm commitment to promote and defend human rights.  Ignacio is now the new Special Rapporteur for Freedom of Expression.  We reiterate our commitment to freedom of expression and its principles set out in the IACHR's Declaration of Principles on Freedom of Expression, as well as the right of citizens to have access to information held by the State.  These two rights, which are connected but not identical, are two pillars that not only sustain democracy but also enable citizens to monitor the performance of the public administration, helping to make the actions of government officials more transparent.  They are basic tools in preventing and combating government corruption.


As regards the Report we share the Commission's observation about the constant increase in the legitimacy and effectiveness of the inter-American system of human rights, as evidenced by the growing number of petitions filed, the diversity of their subject matter, the organizations that attend meetings and hearings with a high level of government and civil society representation, the growing use of the system's case law by many courts of law in our region, and the major gains made in defending human rights by using the system.


Peru is one country that can attest to it.  In its section on statistics the IACHR reports receiving 1,330 complaints in 2005.  Of these, 278 were against Peru, our country taking first place in terms of complaints lodged against it.


Nevertheless, this figure is not a bad symptom of the human rights situation in Peru and other countries high on that list; it is simply evidence of how well known the inter-American system has become in those countries, all of which are acknowledged to be democratic and respectful of the rule of law.


This becomes even clearer when we see that only 19 complaints against our country were actually processed, placing us, in this category, in third place.  According to Article 30 of the IACHR Rules of Procedure, processing a case means only that an initial evaluation by the Commission rated the petition as meeting the minimal requirements for admissibility (exhaustion of internal remedies and a violation of human rights).  The IACHR does not decide on the merits of the matter at this stage.


Thus, and although it is true that among those 19 petitions are not only complaints filed in 2005 but some included in the total number filed against Peru since 1998 (some 1,300, which are not to be found in the current Report) and although they're still in the initial evaluation stage, it may be said that out of the 278 new complaints against Peru received by the IACHR in 2005, the Commission processed only 19.


In 2005, again, the Commission issued a Report on the Merits under Article 50 of the American Convention on Human Rights in only two cases involving Peru.


On the other hand, Peru continues to hold first place as the country with the largest number of cases and petitions pending against it, a total of 191 as of December 2005.


It needs to be noted that the overwhelming majority of those cases arose during previous governments, and it is fair to say (although the distinction is not made in the Report) that cases under the present government are few in number.


Lastly, regarding precautionary measures, of the total of 29 granted by the Commission in 2005, only 3 pertain to Peru.


Though not included in the statistical section, the relevant section shows six petitions against Peru in the Report on Inadmissibility.  In these cases, as a result of the answers provided by Peru, the Commission concluded that admissibility requirements had not been met.


We wish to formally acknowledge the significant work done by the lawyers of the Executive Secretariat in determining whether petitions meet admissibility requirements even before the State is notified, thereby performing an important and practically invisible screening function.  Peru specifically thanks Dr. María Claudia Pulido, who took over the handling of Peruvian cases a year ago after the departure of her compatriot and friend Dr. Pedro Díaz, as well as the various assistants and interns who have been helping out, such as Dr. Dominique Milá.


We are aware that under the American Convention on Human Rights and the Commission's own Statute, the IACHR may not reject outright complaints against States that could at first sight be regarded as "frivolous" or "inadmissible," but must make a thorough examination of the merits and establish whether they meet admissibility requirements.  In this process conducted out of the public eye and in which the State fortunately does not participate, the Executive Secretariat embarks on a nearly endless exchange of communications with the petitioners, who are not very often understanding.  As the regional system has become better known, there has been a distortion in the perception of many lawyers who seek to transform it into a sort of "third recourse" or supranational "Court of Appeals" when their own national courts do not uphold their clients' claims.


I should like to conclude by saying that Peru reiterates its support for the Commission and the important work performed by its members and its Executive Secretariat. Peru is actively participating in all matters connected with the expansion of its budget and, in general, with strengthening its activities to protect and promote human rights in the hemisphere.


Thank you very much.

D.
VENEZUELA

REMARKS BY THE PERMANENT MISSION OF THE 
BOLIVARIAN REPUBLIC OF VENEZUELA

The delegation of the Bolivarian Republic of Venezuela thanks Ambassador Francisco Villagrán de León for including in the CAJP agenda the presentation of the 2005 IACHR Annual Report.


We appreciate the remarks of Dr. Evelio Fernández Arévalos as new chair of the Commission and his explanation of the preparation of the Annual Report.  We're also thankful for the presence here today of the staff of the Commission's Secretariat.


May we express to Commissioner Fernández Arévalos our satisfaction over his chairmanship of the Commission.  We are certain that his experience and high personal and professional qualities will enable him to lead this important agency of the inter-American human rights system with wisdom and firmness.  We wish him every success as head of the Commission.


Mr. Chairman, on behalf of the Government of the Bolivarian Republic of Venezuela we wish to stress our support for the Inter-American human rights system that works side by side with our national systems to promote and protect human rights.  Our government reiterates once more its complete and unconditional support for the American Convention on Human Rights, which is the legal framework defining the responsibility of States and the jurisdiction of agencies in our system of promotion, respect and protection of human rights.

OBSERVATIONS ON THE ANNUAL REPORT

Our government believes in a fair and transparent hemispheric system of human rights that bolsters legal certainty and procedural equality by impartial and timely action and transparent and rational criteria reflecting one of the chief general principles of law:  good faith.  Actions guided by this principle benefit individuals, groups or States that consider themselves affected in the enjoyment and exercise of their human rights as well as their right to be duly heard when a specific charge is made.


Venezuela points out that States and there national institutions are primarily responsible for promoting, protecting, and watching over human rights and that international mechanisms contribute to that function, their principal role being to cooperate rather than condemn or isolate, as provided in Article 3 (1) of the United Nations Charter.


In line with its commitment to human rights and a regional system that will always be perfectible, in 2003 Venezuela supported the mechanism of dialogue within the inter-American system, in the hope of gradually consolidating the progress made and fulfilling dearly-held aspirations of people in our Hemisphere.  Once more, then, recalling as in previous years the tragic events that befell the people of Venezuela four years ago with the abduction of its President and the dissolution of all government authorities legitimately elected by the people, including the persecution and violation of fundamental rights of government officials, the Bolivarian Republic of Venezuela again brings up the need for the Commission to assess the mechanisms available to it so that it may play an effective role when events of that nature arise.


Venezuela emphasizes that the threat was not only to Venezuelan democracy but to the whole Hemisphere and its stability.  Hence the need for the Commission to act in an expeditious manner should such events take place in another country.  The threat overshadowing the inter-American system is the possibility that the Commission will once again remain silent and refrain from taking appropriate action in line with its specific competence.


If the inter-American system is to be based on true justice, objectivity and transparency, it needs to understand the reasons why the Commission denied the precautionary measures requested to protect the life of the President of the Bolivarian Republic of Venezuela and the officials of its legitimate government.

VOLUME I
CHAPTER I


It is striking that in its last Annual Report the IACHR should mention "major progress in human rights" without mentioning the various cases of amicable settlement reached by Venezuela.

CHAPTER II
LEGAL BASES AND ACTIVITIES OF THE IACHR IN 2005


Our delegation welcomes the content of item A, Legal bases, functions and powers, which reiterates that the main function of the IACHR is to promote and protect human rights in the Americas, avoiding any reference to any kind of political role that some may wish to assign to the Commission.  It is appropriate to note that such an element has been repeatedly rejected by Venezuela in the past because of the clear definition set out in both the OAS Charter and the American Convention on Human Rights, which strictly limit the authority of the Commission to the functions mentioned.


Nevertheless, the Report states that the IACHR "is an autonomous organ of the OAS..." although it receives support from the Executive Secretariat–part of the General Secretariat–in administrative and legal matters, a far cry from the assertion made by the IACHR.


In the paragraphs devoted to the 122nd regular session, the Commission notes significant progress in the sphere of human rights in the Hemisphere and mentions "carrying out a referendum in Venezuela in spite of conditions of extreme polarization."  Our delegation stresses in this connection the deep democratic and pacifist vocation of our national government and its full awareness of the connection that exists between strengthening participative democracy and respect for human rights.


The report states that with a view to strengthening its dialogue with the Caribbean region, the IACHR maintained its practice of meeting with the permanent representatives to the OAS of many member states of CARICOM, so as to examine human rights issues and related matters of mutual interest (underlining added).  The IACHR should clarify that nature of those "related matters" so as to dispel doubts about actions it takes in the exercise of its functions.


It is surprising that the Rapporteurship on the rights of persons deprived of their liberty in the Americas does not mention prominent cases in this Hemisphere and the ensuing violation of easily vulnerable human rights of persons in detention.  Noteworthy among these are violations of the rights to enjoy the highest level of physical and mental health, the unfettered practice of religion and beliefs, the right to be brought before a judge and be assisted by a lawyer, the right not to be subjected to torture and other cruel, inhuman, and degrading punishment; all this in context in which the applicability of international humanitarian law is manipulated under the pretext that the war on terrorism constitutes armed conflict.

VOLUME II.  CHAPTER 4
HUMAN RIGHTS DEVELOPMENTS IN THE REGION.  INTRODUCTION AND VENEZUELA

The Bolivarian Republic of Venezuela is greatly concerned, though not surprised, that the IACHR continues to maintain a methodology that seriously undermines the Report and shows an ideological bias inconsistent with the fundamental principles underlying the theory and practice of human rights.


Venezuela takes the liberty to point to the basic principles that must be observed at all times by any international human rights organization that aspires to gain some degree of authority.  Those are the principles of universality, indivisibility, interconnection and interdependence of all human rights, which reciprocally reinforce one another and demand fair and equitable treatment, equal standing, and equal weight.  These principles are addressed not only to States but also to agencies promoting human rights.


This reminder is prompted by the observation that the IACHR flagrantly ignores these principles in its Report and insists on dealing disproportionately with civil and political rights, to the detriment of economic, social, and cultural rights.  This is serious, not only because of the regard owed to the above-mentioned principles but because, in fact, not only in Latin America and the Caribbean but frankly also in North America, there is rampant poverty, illiteracy, perfectly preventable diseases, and other evils connected with development.  By acting in this manner the IACHR perpetuates the unfair and disrespectful distinction between two types of human rights, one category being relegated to second-class rights or mere "aspirations."


It needs to be kept in mind that this is contrary to the provisions governing the IACHR. Article 57 of its Rules of Procedure and Article 1 (1) of its Statute draw no distinctions between rights in terms of the functions assigned to the Commission.
/  As is well known, a traditional legal maxim is that where the legislator draws no distinction, the interpreter mustn't either.


Pursuing this pseudo-methodology, the Report reminds us that the 1997 Annual Report set out five criteria "to identify the member states of the OAS whose human rights practices merited special attention and which consequently should be included in its Chapter IV."


Based on these criteria the IACHR chose, no doubt randomly, Colombia, Cuba, Ecuador, Haiti and Venezuela among the 34 countries of the Organization to offer an "overview" of human rights in the region, as if those countries accounted for the whole hemisphere.


It is noteworthy that Venezuela meets none of the IACHR's criteria to "merit special attention."  First, the Bolivarian Republic of Venezuela is not "ruled" by an illegitimate government. Its government was elected by the people in free elections that were confirmed on eight occasions as well as in the streets when the coup d'etat took place and the people demanded and secured the restoration of democracy in the country, a glorious outcome whose fourth anniversary we have just celebrated.


Likewise, in Venezuela there has been no suspension, either total or partial, of any right established in the American Convention or in the American Declaration, by any extraordinary measures such as a state of emergency, a state of siege, suspension of guarantees, security measures or in any other form.


Third, no massive and serious violations of human rights are committed in the country.  However much the IACHR wishes to present isolated incidents as violations of human rights worthy of credit, the truth is that its sources are usually nothing more than press reports.  The Commission should make an effort to obtain first-hand corroboration of any suspected violation of human rights.  At this point there are in our Hemisphere violations of human rights that are not only serious and massive but also systematic.  We reiterate what we said before about the grave violations of human rights of persons held in captivity.


Concerning the fourth pseudo-methodological criterion that is supposed to trigger the inclusion of Venezuela in the Annual Report, our country cannot be in any sort of transitional stage in terms of the other three criteria, inasmuch as none of them applies to it.  To argue about this without a basis in fact would only lead to circular arguments.


Lastly, Venezuela faces no serious situation of violence hampering the proper operation of the rule of law, no grave institutional crises or any of the other criteria mentioned on page 1258 of the Report, events that would seriously and gravely effect the enjoyment and exercise of human rights.  Quite the contrary.  Venezuela can boast of enjoying a stability and institutional solidity that have enabled it to successfully implement, as recognized by various international organizations, programs that satisfy a variety of human rights. It is even in a position to cooperate, out of solidarity, with other countries in this connection, thereby complying with Article 1 (3) of the United Nations Charter.


Consequently, the IACHR no doubt has other reasons for choosing to include the Bolivarian Republic of Venezuela in its Chapter IV of Volume II.  We ask to be told the true reasons for this inclusion.  And we ask that the IACHR not confine itself to repeating paragraphs 214 to 337 that have nothing to do with its pseudo-methodological criteria.

Cuba:

It is not only legally incorrect but morally reprehensible for the IACHR to continue to pretend to exercise any jurisdiction whatsoever over Cuba, a State that was expelled and consequently deprived of its rights in the OAS.  Since 1962, indeed, the pseudo-legal argument made is that the Cuban government and not the State was expelled from the Organization.  This argument has been debated and refuted at several regular sessions of the General Assembly in which the IACHR put forward contradictory criteria on which there is no need to dwell again for the reasons that will be given next.


The Bolivarian Republic of Venezuela fears that the true reason for the interest persistently shown by the IACHR about this is the same as the basis for Resolution VI adopted at the VIII Meeting of Consultation of OAS Ministers of Foreign Affairs, which highlighted the incompatibility between Cold War blocs and therefore decided that it should punish, as an example to all other Latin American and Caribbean nations, the possible adoption by a country of a Marxist-Leninist orientation or even progressive policies within a democratic liberal model.


Accordingly, the will to argue that Cuba continues to be a member of the OAS even though it was expelled, is based on a political desire or aspiration that is alien to the essence of the Organization of American States that we all hope for, as it clearly seeks to contradict the will of a people to freely choose their political system and their form of democracy and sides with attempts to overthrow the Cuban government and destroy its political system.


An interesting observation is that many mandates in resolutions adopted by the OAS General Assembly are directed at governments rather than States; consequently, it is an inconsistency to pretend that Cuba, as the IACHR indicates, should fulfill its alleged obligations toward the OAS other than through its government.


Accordingly, the Bolivarian Republic of Venezuela again objects to, and is gravely concerned by, the use by the IACHR of political expressions intended to overleap the sovereignty of States.  Venezuela flatly rejects expressions such as "achieve a peaceful and gradual transition to a democratic system of government" that echo various unlawful plans and reports prepared for the purpose of imposing a particular way of life on Cuba in violation of the principles that underlie the OAS and the United Nations–especially the principle of nonintervention.


Our delegation emphatically asks the IACHR to refrain from continuing to include any reference to Cuba in its Annual Report and to address itself respectfully towards the diversity of political cultures adopted by nations.  The IACHR must remember that political cultures arise from a system of rules, values, opinions, beliefs, and feelings about values such as freedom, equality, democracy, participation, and other elements that develop within a socio-historical context and serve to guide human actions in a community.  Only by understanding this will the Commission become truly independent and its opinions be based on substantiated facts rather than political propaganda, irrational fears or emotional factors that conceal specific political interests.


The need to promote peace, security, development and the exercise of all human rights through respect for different cultural identities, thereby strengthening popular participation, fairness and social justice, are the essential pillars of all forms of democracy.  There is accordingly a pressing need to respect the right of peoples to self-determination, to freely establish their political framework and provide for their own economic, social, and cultural development.


The IACHR disregards these ideological advances that we, the States that have recovered our sovereignty, can freely express and enjoy in the 21st-century, free from the fear of the dogmatic dictates of the great powers.

POSITION OF VENEZUELA ON THE DECISIONS AND RECOMMENDATIONS ISSUED BY ORGANS OF THE SYSTEM

In paragraph 225 of its Report, the Commission reiterates the May 2004 ruling of the Inter-American Court establishing the obligation of States to obey the judgments, rulings, and provisional measures issued by the Inter-American Court, a matter that has met with no argument from Venezuela.  On the contrary, there has been repeated recognition of the right of the Inter-American Court to rule on any dispute within its jurisdiction (Article 62.1 of the American Convention on Human Rights).  That statement, consequently, requires examination and correct analysis on the part of the Commission.


In addition, the Commission infers in this paragraph that Venezuela cites domestic law as an argument to disregard the jurisdiction of the Court, thereby failing to meet in good faith its international responsibilities and treaty obligations (pacta sunt servanda) under Article 27 of the 1969 Vienna Convention on the Law of Treaties, to which it claims it is not a party.  Venezuela says once again to the Commission that although it is not a party to that Convention it is far from failing to observe its rules that are a source of international customary law.  We fully subscribe to the principle "Pacta Sunt Servanda" in terms of the American Convention and all other international instruments and, specifically, the jurisdiction of the Court.


Next, in paragraph 226, the Commission insists on stressing  "... the INTEGRAL NATURE of the international system for the protection of human rights, as system which Venezuela freely accepted on ratifying the American Convention, consenting to certain limitations on its own jurisdiction so as to respect and enforce fundamental rights and guarantees for those who reside in its territory." The American Convention says nothing about a comprehensive nature of the system that supposedly equates the nature of the actions of the Commission and those of the Court.  On the contrary, it establishes them separately in two different chapters: Chapter VI for the Commission and Chapter VIII for the Court.


Nevertheless, in its report the IACHR insists on UNIFYING the nature of actions of the Court and of the Commission, so as to create by assimilation a mandatory obedience by States to its recommendations.


Venezuela points again to Judgment 1942 that reads as follows:


"The American Convention on Human Rights (Pact of San José, Costa Rica) sets up in Article 33 two competent organs: a) the Inter-American Commission on Human Rights; and b) the Inter-American Court of Human Rights.


These two organs have different functions. The former may "make RECOMMENDATIONS" (Article 41.b) to the governments of member states to adopt progressive measures "in favor of human rights within the framework of their domestic law and constitutional provisions as well as appropriate measures to further the observance of those rights." Inasmuch as the recommendations must adjust to the Constitution and laws of the Sates, it is not mandatory in nature, for domestic laws or the Constitution might clash with the recommendations. This is why the Convention says nothing about the mandatory nature of recommendations, in contrast to the jurisdiction and functions of the other organ, the Court, which, under Article 62 of the Convention may issue mandatory interpretations of the Convention if the States so request, which means that they agree to accept the decision.

If the Court, AND NOT THE COMMISSION, is so empowered, it can only be concluded that the latter's recommendations are not in the same nature as the decisions of the former. Consequently, this Division, so far as domestic law is concerned, holds that THE RECOMMENDATIONS OF THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS ARE NOT BINDING.

In the opinion of this Division, the Commission's recommendations, as such, must be weighed insofar as possible by the member states. They must adjust their laws to those recommendations so long as the recommendations do not clash with constitutional provisions, but there is no deadline for this adjustment and while it is taking place, current laws that are not at odds with the Constitution or, as determined by Venezuelan courts, with the human rights protected by international conventions, continue to be applicable until such time as they may be ruled unconstitutional or repealed by other laws.”

The Bolivarian Republic of Venezuela reiterates that implementation of and compliance with judgments, rulings, and recommendations issued by the supervisory organs, the Court and the Commission, are to be treated differently domestically; in other words, implementation will vary because of the different nature of these supervisory organs.  On the one hand, this serves to avoid confusion or usurpation of functions between one and the other; on the other, implementation will take place within the competent domestic agencies in each case, so as to provide the domestic legal framework with that useful effect (effet utile) component mentioned by the Court in its ruling of May 2004.


Thus, each Court decision or recommendation of the Commission is observed domestically as appropriate, but not in the form of a single unified mandatory compliance–as maintained in the Commission's Report because of the alleged comprehensive nature of the international human rights protection system–that might be at variance with the constitutional framework and the principle of legal certainty in the area of human rights.  To equate the two, giving them equal standing in terms of implementation, is a serious error that would have legal consequences and create conflict not only domestically but in the inter-American system itself.


Venezuela insists that it is not a matter of denying implementation and compliance with recommendations.  Our country has repeatedly voiced its support for the organs of the system and its commitment to the obligations resulting from the American Convention on Human Rights and other international treaties to which it is a party.  It is, rather, a question of properly treating them according to the issuing organ, as confirmed by the Venezuelan Supreme Court in its judgment 1249 and clarified by the Court itself in an official communiqué. The Court pointed out that: "... recommendations from international organizations, in particular the Inter-American Commission on Human Rights are different in nature from judgments of the Inter-American Court of Human Rights, and compliance with them is not mandatory, since, as the word itself shows, recommendations are not binding."


As an answer, the Commission's Report confines itself to stating in paragraph 233: "... Concerning the State's argument that the organs of the inter-American system have different functions, the Commission points out that irrespective of their functions the decisions of both organs have legal value."  That the decisions of both organs have legal value does not mean that a State has an obligation to implement all decisions from all organs of the system.  Only rulings, judgments and provisional measures issued by the Court fall into that category, not recommendations from the Commission.


It should be remembered that the inter-American system for protection of human rights is of a subsidiary nature, requiring prior exhaustion of internal remedies.


Accordingly, the Commission's statement on what it calls Venezuela's "principal doctrine" does not represent a position inconsistent with the terms of the inter-American system on protection of human rights, inasmuch as we fully recognize the provisions of Articles 1 and 2 of the Convention in our domestic legislation and practices, as stated, and this judgment has only ruled on the proper treatment–consistent with the inter-American system and internal law–of each case in particular, be it a recommendation from the Commission or a judgment or ruling from the Inter-American Court.

ADMINISTRATION OF JUSTICE
PROVISIONAL NATURE OF JUDGES AND PROSECUTORS


The Bolivarian Republic of Venezuela is pleased by the IACHR's recognition of various advances made in our administration of justice and access to it, the technological reform and modernization of the judicial system and the implementation of the Justice Mission designed to overcome the problem of provisional judges by organizing competitive examinations, among other means, as a basis for consolidating an independent judiciary and tackling the problem of provisional judges in Venezuela–a problem that has been solved.


Nevertheless, Venezuela emphatically reiterates that the Commission has no authority to deal with the State's organizational procedures for appointing and/or removing judges and prosecutors.  These are carried out in a sovereign fashion by the judiciary because of corruption and irregularities among officials.

THE USE OF MILITARY TRIBUNALS TO TRY CIVILIANS

Concerning paragraph 305 of the Report, although it is true that under Article 18 of the IACHR Statute the Commission may make recommendations to governments, it is not empowered to devise doctrines–and still less of a binding nature–as it tries to do in reiterating its doctrine that military trials may be used only for military personnel who commit offenses in the course of their duties, and that military tribunals do not have the independence or impartiality needed to try civilians.  The recommendations that the IACHR is authorized to make are those based on human rights provisions established in the legal instruments governing the inter-American system with respect to specific cases reviewed by the Commission under those provisions.  The Commission cites case law of the Inter-American Court–with which Venezuela could not agree more–on the special character of military jurisdiction. 


Article 261 of the Constitution of the Bolivarian Republic of Venezuela provides: "The military criminal jurisdiction is an integral part of the judiciary and its judges will be selected by competitive examination.  Their jurisdiction, organization, and operation will be governed by the accusatory system and the provisions of the Organic Code of Military Justice.  Cases of common crimes, violations of human rights and crimes against humanity will be heard by regular courts.  The jurisdiction of military tribunals will be limited to offenses of a military nature."


As may be seen, military tribunals are part of the judiciary and a far cry from ad hoc, "special," or temporary tribunals that would make up a parallel jurisdiction.  This is a significant advance over other legal systems in that it removes this jurisdiction from the sphere of the Executive and provides for competition in selecting its judges, thereby ensuring judicial independence.


Venezuela emphasizes that the interpretation of constitutional and legal provisions in the area of military jurisdiction has recognized its special nature, which is why it deals only with military offenses.


It is precisely because of its exceptional nature that the highest court, when interpreting the Organic Code of Military Justice, held that common crimes committed by military personnel, even in the exercise of military functions, must be tried by the regular courts.  Likewise, the Criminal Review Division held that it is clear, exceptions aside, that civilians belong in the regular courts and so do military personnel when the offense is a common crime.  This confirms Article 261 of the Constitution of the Republic, cited above.


Consequently, Venezuelan case law is consistent with the holdings of the Inter-American Court in that military personnel may only be tried for offenses of a military nature [sic].  In line with this rationale, jurisdiction is not determined by the status of the person but by the nature of the wrongdoing.

VOLUME III
FREEDOM OF EXPRESSION

The Bolivarian Republic of Venezuela shares the IACHR's concern that access to the media is not available to everyone on an equal footing and that this is particularly true in the mass media, including television, radio, and newspapers that are generally open only to powerful sectors of society.


For this very reason Venezuela, in response to AG/RES. 2121 (XXXV-O/05) Access to Public Information: Strengthening Democracy assigned key importance to the study entrusted to the IACHR on how States can guarantee to every citizen the right to look for, receive, and disseminate public information, especially by insistently asking the Commission to emphasize in that study how States can guarantee the right of every person to receive public information, particularly the underprivileged, in line with the principle of transparency of information, when such information is broadcast through the media and in light of the right to equality before the law.

The Bolivarian Republic of Venezuela is very concerned about the IACHR's assertion in Chapter I, paragraph 14, that the Rapporteurship receives information through its informal hemispheric net of protection of freedom of expression.  We know that in 1998 the Commission, in connection with the Special Rapporteurship for Freedom of Expression in the Americas, sanctioned the establishment of this network, whose justification is supposed to be the need to "protect" freedom of expression.  This network is made up of various nongovernmental agencies, communications media and journalists, and seeks to expedite the relaying the information among its members on possible violations of freedom of expression in a member state of the OAS.


In the name of an alleged rapid flow of a large amount of information that the Special Rapporteur for Freedom of Expression needs to process, allegedly dealing with violations of freedom of expression, the Rapporteurship acknowledges receiving this information without checking it or substantiating it and transmitting it to the States, the international community, and the media.


Our delegation believes that, by this practice, the IACHR fails to take account of the possibility that some cases of alleged violations of freedom of expression are being addressed by national agencies.  In this sense, there would be a violation of Articles 28 and ff. of the Commission's Rules of Procedure, particularly as regards efforts made to exhaust internal remedies.


In Chapter II, once again, the IACHR tries to make an evaluation of the status of freedom of expression in the Hemisphere but strays from that purpose by proceeding to simply list a series of alleged violations of human rights that are said to be related to various principles of the "Declaration of principles on Freedom of expression, "thereby ignoring the fact that freedom of expression is one of the most complex human rights.


A list of events–leaving aside the matter of verifying whether or not they have taken place–some 14 lines long serves only to place matters out of context.  The statements made in paragraphs 215 to 235, misnamed "evaluation," may be interpreted in various ways depending on the reader's approach.


This downward spiral is further aggravated by the methodology of the Report, which points out that once it is received the information is reduced to a series of symbolic examples reflecting the status of freedom of expression and its exercise in each country.


How can the Rapporteur pretend to evaluate freedom of expression by applying a method of "reduction" of the information–using a methodology that is not described–in order to obtain a "series of symbolic examples"?  Is it by symbolic examples that it intends to show that freedom of expression is being violated in a particular country?


The Bolivarian Republic of Venezuela demands that the Rapporteurship on Freedom of Expression not only explain its actions, comments, and opinions through specific facts– which is the opposite of symbolic and is real and concrete–but that it use as a basis, among other things and in accordance with the resolutions of the Assembly, the input it receives on the subject from the member states.  Also, that it identify the information sources in all cases it deals with and not just in what it considers a "majority" of cases, as it indicates in paragraph 3 (paragraph 16, Volume III).


Serious as this is, another matter equally or more serious needs to be noted.  In paragraphs 220, 221, 222, 223, 224, 225, and 226 reference is made to alleged violations of human rights perpetrated by "alleged" members of government security agencies, "groups of unidentified men," "students" and "demonstrators," and to a robbery carried out "by unidentified persons."  In none of these cases is there a report of an action or omission by a police official or other government security agent that violates the rights of the alleged victims.


The IACHR also asserts that Venezuela sanctions contempt.  This shows on the part of the Commission complete ignorance of the Venezuelan legal system.  The Constitution of the Bolivarian Republic of Venezuela establishes one of the most advanced systems of human rights, as recognized by renowned international specialists.  Among the rights protected are obviously the right to one's own good name, reputation, and public regard, because of its importance of this to the development of individual personality and the structuring of identity in human beings.  Reflecting these fundamental rights, offenses are defined to protect individuals from injurious assertions.


Venezuela recognizes the right to publicly criticize government officials, particularly because it enables the State to serve the public good by improving its governance and, if appropriate, correcting its actions.  Evidence of this are the constant criticisms in the media, whether print, radio, or television, which also highlights the very high degree of freedom enjoyed by thee media–not always, unfortunately, to generate constructive public debate.


Freedom of expression is not an absolute right that may be employed to injure a person's reputation or dignity.  In Venezuela some communications media have gone too far in their assertions, exceeding the limits of constructive criticism in an effort to destroy the private and personal life of individuals and public servants.  Their motivation has not been to improve government performance with a view to the public good but simply to gain political and financial ends backed by powerful national and foreign interests.  To appreciate these motivations of the media, it is enough to recall once again how the media organized themselves during the 2002 coup d'etat to stifle, among other things, the right of people to information.


We repeat, the Constitution and criminal laws predating the legal framework developed since 1999 established those rights and protected as well the right to preserve one's reputation and good name from destructive or groundless attacks, something that most legal systems do throughout the world.


Turning to another matter, our delegation takes this opportunity to acknowledge the valuable interest that the IACHR takes in the matter of public demonstrations as an exercise in freedom of expression and its limitations, as reflected in Chapter V, Volume III of the Report.  It is once again acknowledged that the poorest segments of society face the greatest difficulties in voicing their opinions and presenting their demands to the government.  Venezuela points out, however, that this is not simply a problem of freedom of expression but of government action to organize and empower the underprivileged and of government channels made available for individuals or groups to make their demands heard by public officials.


In this connection the international case law study is a valuable contribution, inasmuch as the Commission underscores that no case has arisen in the inter-American system to enable the Inter-American Court to rule on this matter. 


It must be viewed with concern that the IACHR seeks to establish Guidelines for interpreting public demonstrations under Articles 13 and 15 of the American Convention and explore the limits that might or might not be legitimate to establish on public demonstrations.  By this action the IACHR once again turns its back on the member states of the OAS.  It is up to those members to launch a debate, a constructive dialogue, on any matter of hemispheric interest, and it is those states alone, if they deem it appropriate, who have the authority to establish guidelines in the various matters they are interested in.  The IACHR has chosen to resort to case law and cases outside her Hemisphere rather than explore the opinions of the member states, which is reprehensible.


The Venezuelan delegation wishes to know whether the Rapporteurship on Freedom of Expression has begun the studies called for in operative paragraph 10 of resolution AG/RES. 2149 (XXXV-O/05) the Right to Freedom of Thought and Expression and the Importance of the Media.
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�.	Prepared from remarks by the delegations that took part in the discussions.


�.	Fifth Quarterly Report from the Secretary General to the Permanent Council on the Mission to support the peace process in Colombia (MAPP/OAS), OEA/SER.G CP/doc. 4062/05, October 5, 2005.


�.	IACHR, 2004 Annual Report, Ch. 4. http//www.cidh.oas.org/annualrep/2004sp/cap.4htm#COLOMBIA


�.	Ut supra 3, IACHR 2004 Annual Report, Ch. 4. Paragraphs 14 and 15.


�.	"Sólo hay seriedad si hay credibilidad." Communiqué. Nariño case, October 10, 2005.


�.	Speech by the Vice President during the segment reserved for remarks by dignitaries at the 60th session of the UN Commission on Human Rights. Servicio de Noticias del Estado. Geneva, Switzerland, March 16, 2004.


�.	Made up of the Vice-President of the Republic or his delegate, who serves as chair; the National Prosecutor or his delegate; the Minister of the Interior and Justice or his delegate; the Minister of Finance and Public Credit or his delegate; the Public Defender; two representatives of victims' associations and the Director of the Social Solidarity Network, who serves as Technical Secretary. The President of the Republic appoints as members of this Commission five personalities, at least two of whom must be women.


�.	Ut supra. CNRR, communiqué of January 17, 2006. http://www.presidencia.gov.co/sne/2006/enero/17/ruta.pdf


�.	http://www.presidencia.gov.co/sne/2005/julio/05/06052005.htm


�.	Justice and Peace Unit of the National Prosecutor's Office, which, under Article 15 of the law investigates, with specialized support from the judicial police "... the circumstances of time, manner and place in which the events took place; the living, social, family and individual conditions of the defendant or accused and his previous behavior; court and police records and the injury individually or collectively caused to the victims directly, such as physical or psychological injuries, emotional suffering, financial losses or a substantial violation of fundamental rights." In addition, unlike most proceedings in which there is scant information at the outset, the procedure established by the Justice and Peace Law makes available to the investigating entity valuable information from government intelligence services, security forces, the police, and cases being heard by the courts.


�.	Among other aspects, the following will be taken into account: Victims are entitled to be treated throughout the proceedings humanely and with dignity; the National Prosecutor's Office will watch over their privacy and safety; they are entitled to be heard, to be helped to furnish evidence; to receive as soon as they contact the judiciary relevant information to protect their interests, and to learn the truth about the events that constitute the punishable offense of which they are the victims; to be assisted free of charge by a translator or interpreter if they do not know the official language or are unable to perceive it through their senses; to be assisted by a lawyer they trust or, barring that, by a public defender, aside from their right to participate in the proceedings directly at any time; the Judicial Advocate's Office for Justice and Peace will ensure that the competent authorities attend to the special needs of women, girls, boys, adolescents, handicapped or elderly persons who take part in the investigation and trial of those responsible for punishable offenses under law 975/2005, and that victims of punishable offenses against personal freedom, physical integrity and sexual development are recognized, taking such action as may be required for those purposes. Victims are entitled to be advised of the final decision taken by the proper judicial officials in connection with the investigations and trials under Law 075/2005 and to challenge the decisions that affect them.


�.	www.cruzrojacolombiana.org/pdf/adjuntosI/8.Las_Cifras_CODHES.ppt


�.	Ut supra 19 www.cruzrojacolombiana.org/pdfadjuntosI/8.Las_Cifras_CODHES.ppt


�.	Made up of Luis Jorge Garay, Monsignor Héctor Fabio Henao, Rigoberta Mechú, José Fernando Isaza, Orlando Fals Borda, Rafael Santos, Rosalba Castillo Rivera, Luis Evelis Andrade, Patricia Lara, CODHES and the law school of the "Universidad de los Andes" serving as technical secretariat.


�.	The Committee is made up of the National Narcotics Director or his delegate, as chair, and a representative from each of the following: Ministry of the Interior and Justice, Ministry of the Environment, Housing and Territorial Development, Ministry of Social Protection, Ministry of Agriculture and Rural Development, National Police-Narcotics Bureau, Attorney General's Office, Colombia Plan, Agustín Codazzi Geographical Institute-Soil Laboratory, Colombian Agricultural Institute, and a Deputy Director of the National Narcotics Bureau.


�.	Even though a ruling of the National Narcotics Council authorizes the use of glyphosate in natural parks.


�.	Second Lieutenant BENAVIDEZ MORCILLO JESUS ALIRIO, ID 87716916 from Ipiales, 31 years old, single, a high school graduate, born in Alda Nariño, a resident of Carlos Ama Nariño, the son of MIGUEL AND MARTHA, body inspection certificate No. 071 of April 14, 2005, Military Assistant, PANTOJA MUÑOZ MILLER, ID. 1085896496 from Ipiales, 31 years old, single, second year of high school, born and residing in Ipiales Carrera 2 No. 13-88, the son of Carlos and Gladis, body inspection certificate No. 072 of April 14, 2005.


�.	YANSON TROCHEZ PAVI, 9 years old, who lived with his family in the urban center of the Municipality of Toribio.


�.	Military Assistant PALECHOR CRUZ ERWIN ADRIAN, ID 10567814, from Sierra Cauca, 25 years old, showing burns caused by explosions and shrapnel in both eyes and a bullet wound to his right leg; Military Assistant ALEGRIA CHAMORRO ELMAR YAMID, ID 76343228 from Timbío, 19 years old, with a bullet wound that caused encephalic cranial trauma; Military Assistant OVIEDO LEYTON LUIS ARNULFO, ID 8406520 from Pradera Valle, 23 years old, with a fracture of the left humerus, a bullet wound to his right side; Military Assistant GAMEZ MUÑOZ DIEGO, ID 87070655 from Pasto, 20 years old, with a fracture of the right humerus caused by a firearm; Military Assistant SAA LEUBRO ODAIR, ID 2608571 from Palmira Valle, 23 years old, with a bullet in the frontal region and ear trauma; and Military Assistant BASTIDAS CAICEDO JORGE, ID 1089844128 from Guaitarilla Nariño, 21 years old, with hearing trauma in his right ear.


�.	Richard Obregon, Alvaro Yule Chocue, Maria Fidelina Delgado,  Angelmiro Tenorio, Crecensio Trompeta, Meli Del Pilar Peteche., Dagoberto Daza Daza, Floresmiro Pavi, Nely Dagua, Lorena Yatacue, Maria Noscue, Maria Urrego, Silvia Esneda Mendez, Hector Fabio Barona (10 years old) Belly Del Pilar Pechene, Dora Salas, Gonzalo Mestizo, Carolina Ascue, Dora Yalanda and Victor Vitonas.  These persons suffered various firearm and shrapnel wounds.  The most seriously wounded were sent to the Hospital Universitario del Valle.


�.	Military Assistant HERNANDEZ SOSA JOSE ARMANDA, ID 1130604432 from Cali Valle, born on March 28, 1986 in the city of Cali, the son of Armando Hernández and Mercedes Sosa, who died from a bullet wound to the thorax.


�.	Also wounded was Military Assistant CAMAYO BERNAL SERGIO YESID, ID 1061685896 from POPAYÁN, born April 1, 1986, the son of EDGAR IVAN CAMAYO and LUZ MIRIAN BERNAL, who was flown to the Clínica Valle de Lili in the city of Cali.


�.	The Minister of the Interior, Sabas Pretelt de la Vega, when announcing the strategy, December 10, 2005.


�.	Television commercials and radio spots focus on the work of civilian authorities, labor unionists and journalists as human rights defenders.  In addition, 25 radio programs were taped that include 110 stories, reports or profiles to be broadcast over some 680 community stations in 16 departments of the country, showcasing successful experiences in defending human rights, as told by their protagonists.


� Source: Observatorio de Derechos Humanos y DIH  [Human Rights and International Humanitarian Law Observatory] of the Presidential Human Rights and IHL Program, Office of the Vice-President of the Republic.  These statistics may be found on the web page www.derechoshumanos.gov.co.


�.	Press article.


� "1. The Annual Report presented by the Commission to the General Assembly of the OAS shall include the following: An analysis of the human rights situation in the hemisphere, along with recommendations to the States and organs of the OAS as to the measures necessary to strengthen respect for human rights."





	In addition, Article 1.1 of the IACHR's Statute provides:  The Inter-American Commission on Human Rights is an organ of the Organization of the American States, created to promote the observance and defense of human rights and to serve as consultative organ of the Organization in this matter. 


	2.  For the purposes of the present Statute, human rights are understood to be:


		a. The rights set forth in the American Convention on Human Rights, in relation to the States Parties thereto;  


		b. The rights set forth in the American Declaration of the Rights and Duties of Man, in relation to the other member states.
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DECISIONS ON REQUESTS FOR PRECAUTIONARY MEASURES DURING 2005*
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COMPARISON BETWEEN PETITIONS RECEIVED AND PETITIONS EVALUATED  BY THE GRAP BY YEAR







Petitions received







Petitions evaluated







+5.2%







+6.6%







+7.3%







+25.6%







+0.8%







+13.8%












