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The Permanent Mission of the Argentine Republic to the Organization of American States presents its compliments to the Permanent Mission of Brazil, in its capacity as Chair of the Working Group to Prepare a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance, and has the pleasure of attaching the comments of the Argentine Government on the preliminary draft contained in document CP/CAJP 2357/06.


The Permanent Mission of the Argentine Republic to the Organization of American States avails itself of the opportunity to renew to the Permanent Mission of Brazil the assurances of its highest consideration.

Washington, D.C., November 1, 2006

ATTACHMENTS:
       See above
To the Chair of the Working Group to Prepare a Draft

Inter-American Convention against Racism and All Forms

of Discrimination and Intolerance

Permanent Mission of Brazil

Washington, D.C.
COMMENTS BY THE Government OF THE ARGENTINE REPUBLIC TO THE Working Group to Prepare a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance
The Government of the Argentine Republic values and is grateful for the enormous effort by the Government of the Federative Republic of Brazil to prepare this first preliminary draft as a working document for discussion and negotiation of guidelines for an inter-American instrument on this topic.

Accordingly, the Government of the Argentine Republic offers a series of comments geared solely toward maximizing efforts to arrive at a regional convention that, like others already in existence in the inter-American human rights system, will increase protection in this area in the Hemisphere.

1.
Until now, the inter-American human rights system did not have a regional instrument of protection against racism and discrimination. Therefore, the specialized instrument common to the region is the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), which is binding upon 32 of the 34 OAS member states. Any draft striving for standards that exceed those of the ICERD should treat the provisions of that world convention as its starting point.
2.
This conclusion is supported by practice in the inter-American human rights system.  Its provisions are sometimes groundbreaking in a particular field, as in the Inter-American Convention on the Prevention, Punishment, and Eradication of Violence against Women (Convention of Belém do Pará), or sometimes more stringent in their protection of human rights, as in the American Convention on Human Rights. Again, the issue we are considering now has been addressed by international law to which almost all OAS member states are parties.  Our task, therefore, must be to seek higher standards of protection.

3.
As noted on other occasions, e.g., in the drafting of a convention on disability in the UN framework, the Argentine Republic believes that restating the human rights that are inherent to every person, and are enshrined or protected under existing provisions, is counterproductive.  Its effect is invariably to restrict the scope of application of the provisions in question–for example, because the transcriptions are not literal. Argentina believes that increased protection would not be achieved by investing effort in negotiating and drafting a reiteration of rights that are already recognized by both treaty law and customary law.

4.
Broad formulations allow for dynamic interpretations that update the content of human rights provisions.  In the inter-American human rights system, this has been demonstrated by the Inter-American Court of Human Rights (Court, Case of Bámaca Velásquez, judgment of November 25, 2000, Series C N°70, #197; Juridical Status and Human Rights of the Child, Advisory Opinion OC-17/02, August 18, 2002, Series A N°17, #28). Argentina considers it preferable to list the reasons for, or situations giving rise to, discrimination in a delimited and generic fashion; from the outset of negotiations on the convention, this would encourage a dynamic, extensive interpretation, potentially applicable to situations not yet foreseen. This comment applies to preambular paragraph (p.p.) 3, Article 1.3.(a) and (b), Article 2.(i)-(iv), etc.
5.
Similarly, references to basic human rights instruments would be best as complete lists. For example, we see no reason to omit from p.p.1 other basic instruments, both universal and regional, such as the Convention on the Rights of the Child (CRC), the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), etc. The same reasoning applies to p.p.2, which, among other things, refers to the Universal Declaration on the Human Genome and Human Rights.
6.
One usually arrives at the language of international human rights instruments by way of a lengthy trajectory of decisions and resolutions by international organizations, of judicial verdicts, and legal doctrine, etc. It seems best not to try to improve upon peacefully crystallized language, especially if one’s aim is to secure specific commitments from states. Examples are “stigmatized infectious-contagious condition,” which is not to be found in the lexicon of the World Health Organization; and “resolute commitment” in p.p.2 or “dynamic democratic concepts” in p.p.3, which presuppose that the terms will be interpreted. Similarly, in p.p.14, perhaps it would be advisable to replace “the priority of” with “governed by.”
7.
Two or three references to the same question in the text of an agreement can cause problems with interpretation; their relevance should be fully justified, so as not to produce outcomes other than those sought in such a convention. It would be best to reconsider the coexistence of p.p.3 and p.p.7, and of p.p.8 and p.p.12, for example.

8.
The definition of racism in Article 1.1 is the first in a convention of this sort. The source is not indicated. The Government of the Argentine Republic believes that the present wording does not cover individual acts, except to the extent that they constitute a practice. On the other hand, their relevance should be reexamined; the act of listing them in itself reinforces racist attitudes and mindsets.
9.
Compared to the text in the ICERD, the definition of discrimination in Article 1.2.a, is new in that it replaces the outcome with the objective; this means it also covers intended actions that are not carried to completion. In any case, the format adopted is the one used in Article 1.1 of the ICERD and Article 1 of the CEDAW. We should study the advisability of using a format similar to that of the 2001 Durban Declaration, which addresses aggravating factors. 
10.
The measures referred to in Article 1, paragraphs 2.b and 4, as special protective measures should be considered in the light of the most comprehensive and appropriate of the generally accepted formulas, i.e., that of Article 1.4 of the ICERD. Certain safeguards set forth in that article of the ICERD on the transitory nature of the measures, among others, should also be taken into account.

11.
The notions of direct and indirect discrimination in Article 1.3, sections (a) and (b), delve into factors such as reasonableness.  Thus they propose versions of concepts which jurisprudence and practice defined years ago and make those concepts negotiable; this is inappropriate.

12.
The proposed understanding of “intolerance” in Article 1.5 is so broad that it could extend to criminal acts and to other acts that are discriminatory but not criminal.

13.
Article 1.6 specifies an understanding of “life plan” the initial part of which corresponds to the one provided by the Inter-American Court of Human Rights in the judgment on reparations in the Loayza Tamayo case, paragraph 148. However, we believe this concept is covered by “discrimination” and was addressed at the level of reparations for that reason. Here it would also be appropriate to include and define “dignity”–probably the first thing to be damaged by discrimination.

14.
According to the thinking behind the preliminary draft, Article 2 should be devoted to indicating the duties of states. The first sections, (i) through (iii), deal with forms of expression not protected under Article 20.2 of the International Covenant of Civil and Political Rights (ICCPR) and Article 13.5 of the American Convention on Human Rights. The list of measures or practices in Article 2, sections (iv) through (xxiv), could be continued. According to this rationale, there would be no limit to the list.
15.
Article 3 is a rewriting of Article 24 of the American Convention, Article 26 of the ICCPR, and Article 5.a of the ICERD. Its text does not necessarily point to a higher level of protection.

16.
Article 4 lists a number of rights safeguarded in other, more general international instruments, whether universal or regional, taking its lead from Article 5 of the ICERD, but does not conform to any criterion that reasonably could be inferred from the ICERD. In addition, section (xxvii) employs the term “minors” instead of “children”; this is incompatible with the philosophy that informs the CRC. As stated earlier, we believe this list is unnecessary.
17.
Article 5 begins with a concrete application of the principles of equality and universality. It then provides a policy statement that, in any case, should be situated in another part of the draft, such as the preamble.

18.
Our comment on Article 2 applies to the chapter on “the Duties of States” as well.

19.
Article 7, the first under Chapter V, “Mechanisms for Protection,” spells out the general rule on the competence of the Inter-American Commission on Human Rights (IACHR) and the Inter-American Court of Human Rights, which is indicated, inter alia, in the judgment on preliminary exceptions in the case of Las Palmeras v. Colombia.

20.
The periodic reporting mechanism in Article 8 would entail a reissuance of the reports provided for in the UN system. This would be a “cut and paste” expenditure of time and effort for no gain. Without prejudice to any revision of the treaty organizations and their mechanisms, it does not make sense to repeat here what 32 of the 34 OAS member states must present to the Committee on the Elimination of Racial Discrimination (CERD).
21.
Article 9 deals with powers already vested in the IACHR under Articles 41.d and 42 of the American Convention.

22.
Article 10 is a reworking of Article 44 of the American Convention.  This is also true of Articles 11, 12, 13, 14, and 15. The provision in Article 7, therefore, amply covers these situations.
23.
Article 16 refers to early warning measures, although it refers to Article 62 of the American Convention, which empowers the IACHR to apply to the Inter-American Court of Human Rights for provisional measures by incidental plea.
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