

PERMANENT COUNCIL OF THE 

OEA/Ser.G


ORGANIZATION OF AMERICAN STATES

CAJP/GT/RDI-31/06 add. 1




3 November 2006


COMMITTEE ON JURIDICAL AND POLITICAL AFFAIRS

Original: Spanish


Working Group to Prepare


a Draft Inter-American Convention against


Racism and All Forms of Discrimination and Intolerance

COMMENTS BY MEMBER STATES ON THE PRELIMINARY DRAFT INTER-AMERICAN CONVENTION AGAINST RACISM AND ALL FORMS OF DISCRIMINATION
AND INTOLERANCE (CP/CAJP-2357/06)

(Costa Rica)
Permanent Mission of Costa Rica
to the
Organization of American States
DE-174-06
October 31, 2006
Subject: Preliminary Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance
Ms. María Cristina Silva
Chair
Working Group
Dear Madam Chair:
I have the pleasure to forward the observations of the state of Costa Rica on the Preliminary Draft Convention referred to above.
The observations of Costa Rica are contained in Notes No. DJO-821-06 sdv of October 26, 2006, signed by the Legal Director and the Director General of Foreign Policy of the Ministry of Foreign Affairs and Worship of Costa Rica, and No. OJ-145-2006 of October 23, 2006, signed by the Constitutional Attorney General of the Office of the Attorney General of the Republic of Costa Rica.
I would like to take this opportunity to convey to you renewed assurances of my highest consideration.
Javier Sánchez Bonilla
Ambassador, Permanent Representative
Attachment: as indicated above.
MINISTRY OF FOREIGN AFFAIRS
LEGAL DIRECTORATE/ OFFICE OF THE DIRECTOR GENERAL OF FOREIGN POLICY
DJO-821-06 sdv
DGPE/DPM/DDHH/1069/10/06/gsc-tvm
San José, October 26, 2006
His Excellency
Ambassador Javier Sánchez Bonilla
Permanent Representative of Costa Rica to the OAS
Excellency:
I have the honor to address Your Excellency and to forward the observations of the Legal Directorate and Human Rights Unit of the Office of the Director General of Foreign Policy regarding the “Preliminary Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance.”
The Office of the Attorney General of the Republic was also asked to present its observations.  We attach that report for whatever purposes the mission deems pertinent.
Accept, Excellency, renewed assurances of our highest consideration.

Pablo Rodríguez Oconitrillo
José Joaquín Chaverri Sievert

Legal Director
Director General of Foreign Policy
OBSERVATIONS ON THE SUBSTANCE OF THE

PRELIMINARY DRAFT INTER-AMERICAN CONVENTION AGAINST RACISM AND ALL FORMS OF DISCRIMINATION AND INTOLERANCE


Generally speaking, the preliminary draft under review represents a major step forward in this field. It brings a novel approach to bear on the subject, in line with trends in human rights doctrine and jurisprudence.


Nonetheless, we feel obliged to make the following comments:

1. First, given the implicitly negative content of the term “discrimination,” we suggest that the reference to “positive discrimination” be replaced by its synonym “positive action,” which turns out to be an expression that not only matches current trends but also prompts the kind of action sought through policies of this nature.

2. Second, Article 24 of the Political Constitution of Costa Rica guarantees the right to privacy and to the freedom and secrecy of communications and rules on the matter at hand: “The private documents and written, oral and any other type of communications of the inhabitants of the Republic are inviolable….Correspondence which is seized and information obtained as a result of the illegal inspection of any communication shall not produce any legal effects.”  It should be mentioned that Costa Rican laws grant the State power to intercept said private communications in exceptional cases.

With respect to Article 2, its numbered paragraphs iv, v, and vi could run up against the Constitution inasmuch as they refer to dissemination or publication, by computerized systems or internet communications, of any racist or discriminatory materials. That danger persists so long as no clarification is provided that electronic correspondence between individuals of a personal nature must under no circumstances be subject to any inspection and that the protection of privacy must be maintained unless the person concerned is the subject of a judicial inquiry and a legal requirement exists to lift that protection.

3. In Article 6 of the preliminary draft the States Parties commit to condemning any and all acts and manifestations of racism, discrimination (direct and indirect) and intolerance, and are obligated to adopt, in accordance with their constitutions and the provisions of the Convention, policies aimed at preventing, punishing and eradicating such practices by all appropriate means and without delay, and undertake to:

xiv) adopt the legislative and administrative measures to ensure that in legal actions alleging acts of racism, discrimination and intolerance, the burden of proof will be reversed and that the defendants will have to show that procedures and practices have been adopted that ensure nondiscriminatory treatment that is the same and equal in law and in right;

The foregoing provision, in our opinion, runs up against the Constitutional principle of innocence and unduly restricts the judge. Furthermore, human rights law makes it mandatory to apply the pro homine and pro libertate principles in the interpretation and application of human rights provisions, so that in case of doubt the constitutional judge – who will be the one called upon to analyze such matters – will proceed to apply them. The weight to be given to each proof or piece of circumstantial evidence depends on the peculiarities of each case, that only the judge can assess in relation to the specific circumstances. Now, there are fields, such as sexual crimes or domestic violence, in which there are instructions to lend more weight to circumstantial evidence, given that the acts occur in the private sphere.  So, one possibility, instead of adopting a provision like that cited above, would be to use a measure like the one mentioned. 

Accordingly, we suggest redrafting the subparagraph in such a way that the State Party undertakes to: “adopt the legislative, administrative, or other measures to ensure that, in legal actions alleging acts of racism, discrimination, and intolerance, the judge will take into account, when assessing the evidence, that these acts generally occur through hidden practices difficult to detect, so that he should lend greater weight to circumstantial evidence than is customary in ordinary law.”

4. Finally, in the case of numbered paragraph 12 of Article 2, we consider it essential to clarify the wording, because as it stands it is confusing and does not make it clear what “on the basis of the victim’s dual status” refers to.

Mr. Ronald Obaldía González

Director General a.i. of Foreign Policy

Ministry of Foreign Affairs and Worship

….

Dear Sir:

With permission from the Attorney General of the Republic, it is my pleasure to refer to your official letter No, DGPE/DPM/DDHH/1017/gsc of October 13, 2006, in which you request the opinion of the Office of the Attorney General of the Republic regarding “(…) the draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance.”   
I.
NATURE OF OUR COMMENTS
Given that it is up to the organ responsible for foreign affairs to establish the position of the State of Costa Rica with respect to the text of the Convention submitted to it for its consideration by the Organization of American States, the Office of the Attorney General could under no circumstances proffer advice in the form of a binding memorandum of law.

That said, and in a spirit of cooperation, we take the liberty of issuing a legal opinion that has no binding effect. It is simply a legal study of the issue raised.

II.
ON THE SUBSTANCE OF THE ISSUE
Given that the deadline set by the Organization of American States for the receipt of written comments on the text of the Convention is about to expire (October 27, 2006), we will be brief and to the point regarding our doubts and objections to the text we were asked to examine.

First, from a reading of Article 2, subparagraph ix) and Article 4, subparagraph xviii), it is inferred that the Convention would recognize and protect as a human right the right of persons of the same sex to marry and to choose one’s spouse.


These provisions contradict the Constitution, which states that marriage is the union of one man and one woman (monogamous heterosexual marriage).  On this matter, in vote No. 7262-2006, the Constitutional Court reached the conclusion that that was the notion adopted by the original constituent assembly. Commenting on that in legal action for unconstitutionality No. 03-008127-0007-CO, in which the aforementioned vote was cast, the Office of the Attorney General of the Republic stated as follows:

“There is not the slightest doubt that the original constituent assembly opted for monogamous heterosexual marriage. This conclusion is reached using historical, systematic, and teleological methods of interpretation.  Indeed, if one reviews the Proceedings of the Constituent National Assembly, Volume No. II, pages 569 and 573 to 586, only one conclusion can be reached on this matter: the constitutional option, exclusive of any other, was for heterosexual, monogamous marriage (regarding the second adjective, see the votes of the Constitutional Tribunal No. 3693-94 and 2129-94, in which the Tribunal pointed out that Costa Rica’s marital law is inspired by the concept of monogamy embedded in Western culture, so that, in order to marry, a person had to be single).   Note that in the debate of the motions brought by Deputies Trejos, Esquivel, Desanti, and González Flores, the discussion revolved around parents, children, boys and mothers. The argument even dwelled on the comparative status of children born in or out of wedlock and investigation of paternity, which clearly indicates that the original Constituent Assembly had a very specific kind of marriage in mind. Consequently, an interpretation of the concept of marriage aimed at extending it to include other types of inter-personal relationships (homosexual, polygamous, etc.) would have the pernicious and unlawful effect of substituting the former.  

A systematic interpretation of the constitutional provisions must also necessarily lead to the conclusion that the only type of marriage that enjoys exclusivity in Costa Rican society is that which is heterosexual and monogamous. In our view, the mistake some people make is to interpret the law of the Constitution in isolation. From their particular point of view, they point out that Article 52 does not talk of heterosexual marriage, but just marriage, from which they infer that the concept is a kind of hodgepodge into which various modalities of marriage could be made to fit.  However, if we interpret the text of the Constitution systematically, establishing a logical and necessary correlation among its provisions, and following the principle of interpretation established by the Full Court adhered to by the Constitutional Tribunal, in the sense that the constitutional precepts cannot be interpreted in isolation, but must rather be taken in conjunction with one another in order to avoid insuperable contradictions between them, since we are dealing with a harmonious and coherent text (principle of the unity of the Constitution), then we must conclude that the Law of the Constitution refers, exclusively, to a monogamous, heterosexual marriage. Indeed, note how Article 51 refers, when it talks of the family, of mothers and children. Obviously, when Article 52 rules on marriage, as the essential basis of the family, it is that formed by a man and a woman, and consequently, the equality of rights of the spouses refers to the rights that a man and a woman have in a monogamous, heterosexual marriage. In fact, immediately thereafter, in Article 53, the Constitution points out that the parents (man and woman) have the same obligations toward children born out of wedlock as those born within it. It asserts, too, that everyone is entitled to know who his parents are, according to law. Article 54 of the Constitution prohibits any personal limitation based on the nature of filiation.  Finally, the Constitution states that the special protection of mothers and children shall be entrusted to an autonomous institution known as the Patronato Nacional de la Infancia.”

In light of the above, in order for the State of Costa Rica to be able to adopt the abovementioned Convention, should the precepts we are commenting on remain in the text, the Constitution would have to be amended; otherwise, in that respect, the international instrument would be unconstitutional.

Second, the State of Costa Rica should be very much aware that the wording of the provisions we are commenting on would tacitly modify Article 17.2 of the American Convention on Human Rights, which establishes as a civil right the right of men and women of marriageable age to marry and raise a family if they meet the conditions required by domestic laws. On this, the Advisory Organ stated in the aforementioned judicial file that:


“The American Convention on Human Rights, ‘Pact of San José’, adopted by Law No. 4534 of February 23, 1970, also employs a concept identical to that found in the Law of the Constitution in the State of Costa Rica. Indeed, Article 17 of the American Convention states that the family is the natural and fundamental group unit of society and is entitled to protection by society and the state.  The right of men and women of marriageable age to marry and to raise a family is recognized, if they meet the conditions required by domestic laws, insofar as such conditions do not affect the principle of nondiscrimination established in the Convention. The American Convention also imposes the obligation on States Parties to take appropriate steps to ensure the equality of rights and the adequate balancing of responsibilities of the spouses as to marriage, during marriage, and in the event of its dissolution. In case of dissolution, provision has to be made for the necessary protection of any children solely on the basis of their own best interests.  The same precepts are found in Article 23 of the International Covenant on Civil ad Political Rights, adopted by Law No. 4229 of December 11, 1968, which states:
‘1.
The family is the natural and fundamental group unit of society and is entitled to protection by society and the State.

2.
The right of men and women of marriageable age to marry and to found a family shall be recognized.

3.
No marriage shall be entered into without the free and full consent of the intending spouses.

4.
States Parties to the present Covenant shall take appropriate steps to ensure equality of rights and responsibilities of spouses as to marriage, during marriage and at its dissolution. In the case of dissolution, provision shall be made for the necessary protection of any children.”  (Bold added.)
The same applies to the Universal Declaration of Human Rights, in which Article 16 reads as follows:

“Men and women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found a family. They are entitled to equal rights as to marriage, during marriage and at its dissolution.” (Bold added.)
In Cossey vs. the United Kingdom (1990), the European Court of Human Rights maintained that the right to marry guaranteed under Article 12 [of the Rome Treaty of 1950] is the traditional marriage between two persons of the opposite sex.
For its part, the Spanish Constitutional Court (Decree 222/94 of July 11, 1994) confirmed the thesis that Article 32.1 of the Spanish Constitution refers exclusively to marriage between persons of the opposite sex. “The union between persons of the same biological sex is not a legally regulated institution, nor is there a constitutional right to establish it as such. (Bold added.)

As indicated above, the marriage referred to in the Law of the Constitution is that formed by a man and a woman, which, as mentioned above, enjoys exclusivity in Costa Rican society, which precludes including in this social and legal institution types of inter-personal relations other than heterosexual and monogamous relations.”

Finally, it is to be noted that the wording of Article 22, stating that the Convention shall enter into force on the thirtieth day following the date on which the second instrument of ratification of the Convention is deposited with the OAS General Secretariat reflects a trend that seeks to expedite the entry into force of, for instance, the following instruments: the Protocol to the American Convention on Human Rights to Abolish the Death Penalty, adopted by Law No. 7747 of February 23, 1998; the Inter-American Convention on the Forced Disappearance of Persons; the Inter-American Convention to Prevent and Punish Torture, adopted by Law No. 7934 of October 28, 1999; and the Inter-American Convention on the Prevention, Punishment, and Eradication of Violence against Women, “Convention of Belém do Pará,” adopted by Law No. 7499 of May 2, 1995.

III.
CONCLUSION
Article 2, subparagraph ix) and Article 4, subparagraph xviii of the Convention pose constitutionality problems.

[image: image1.jpg]Procuraduria ‘3\/ ’

General de fa

Repiblica de Costa Rica ‘




Sincerely yours,

Dr. Fernando Castillo Víquez

Attorney for Constitutional Issues

FCV/mvc
� FILENAME  \* MERGEFORMAT �CP17079E04�








