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Observations of the Government of Mexico regarding the

Preliminary Draft Inter-American Convention against Racism and

All Forms of Discrimination and Intolerance
General Comments:
· Overall, we consider the preliminary draft to be a valuable document, which will serve as a basis for subsequent negotiations in connection with the draft Convention. 

· The preliminary draft has a number of features conducive to the development of international and regional human rights law, especially with respect to the right to non-discrimination, such as: 

· The specific reference (in Article 2, xi) to discriminatory measures in the fight against terrorism; 

· References to the various pretexts for discrimination (preambular paragraphs 3,7, and 12 and Articles 1.2 a, 1.3 a and b, 2 i, iv, v, viii, ix, xvi, 3, 6 xviii); 

· The focus on victims of discrimination (preambular paragraph 6 and Article 2.xii); 

· The inclusion of provisions on preventive measures; 

· The recognition of multiple or aggravated forms of discrimination; 

· The recognition of indigenous peoples as victims of discrimination and the specific references to their rights (Article 2.xiv, among others); 

· The reference to contemporary forms of racism, such as those practiced via computerized systems or internet communications (Article 2. v and vi);  

· The establishment of a mechanism for monitoring compliance with the obligations contained in the Convention (Article 18); and 

· Recognition of the need to develop, reaffirm, perfect, and protect the rights already guaranteed in existing international instruments on the subject of discrimination (preambular paragraph 14).

· Mexico also considers that the preliminary draft addresses a number of important matters that require a series of consultations among the states in the region, the idea being, ultimately, to consolidate a clear, concise, and effective regional instrument, that (1) reflects the progress made in the fight against discrimination throughout the region; (ii) covers contemporary manifestations of discriminatory conduct; and (iii) includes a monitoring mechanism built into the inter-American system for the protection of human rights.  Following are the Government of Mexico’s initial comments on the aforementioned preliminary draft convention.

Preambular paragraphs
· It is suggested that the following preambular paragraphs (taken from the preambular section of the United Nations Declaration on the Rights of Indigenous Peoples) be included, as they would facilitate acceptance of the wording of all those paragraphs that mention increasingly inconsistent terms, such as “race,” “minorities,” and “ethnic groups”

“AFFIRMING ALSO that all peoples contribute to the diversity and richness of civilizations and cultures, which constitute the common heritage of humankind” (paragraph 2, resolution A/HRC/2006/2)
“AFFIRMING FURTHER that all doctrines, policies and practices based on or advocating superiority of peoples or individuals on the basis of national origin, racial, religious, ethnic or cultural differences are racist, scientifically false, legally invalid, morally condemnable and socially unjust” (paragraph 3, resolution A/HRC/2006/2).
· In the list of grounds for discrimination, Mexico suggests replacing the term “sexual orientation” with “sexual preference,” which in contemporary sexual-political parlance turns out to be more acceptable and inclusive. Another suggestion is, in the Spanish text, to replace “deficiencia” with “discapacidad” [Tr. Does not affect the English, which has “disability”] (preambular paragraphs 3, 7 and 12 and Articles 1.2 a, 1.3 a and b, 2 i, iv, v, viii, ix, xvi, 3, 6 xviii). 
·  It is suggested that the phrase “national origin” be included as one of the motives of hate crimes related to discrimination. (preambular paragraph 12).

· In the Spanish text of preambular paragraph 14, grammatically speaking, “en base al” should be replaced by “con base en el.”

Chapter I: Definition and scope of application
· Article 1.1: Mexico considers that the text proposed to define “racism” is not a definition in the strict sense, although it draws on doctrinal elements that may be considered in order to construct one. Given that the Convention is to be a legally binding instrument, the definition of the concept “racism” needs to set forth in more concrete, and less theoretical, terms, consistent with the definition provided for discrimination.” Accordingly, the following modifications are suggested. They take into account the elements put forward in the preliminary draft and those deemed pertinent in the International Convention on the Elimination of All Forms of Racial Discrimination of 1965:

The term “racism” refers to any conduct that in itself or in conjunction with other behavior, either in isolation or systematically, has the purpose or inevitable effect of restricting, impairing, or nullifying the recognition, exercise, or enjoyment of one or more rights and fundamental freedoms of one or more persons solely on the ground of their pertaining to a racial group defined and identified as such on account of their phenotypical or genetic characteristics, and cultural or intellectual traits.


Following is a brief explanation of the elements contained in the proposed definition:

“any conduct that in itself or in conjunction with other behavior: The intention here is to reflect the plural character of racism, which is not exhausted in a single act and may be accompanied by one or a number of acts leading to the goal pursued; for instance, a deliberate act by one social group that restricts access to aid program “X”, accompanied, in addition, by that specific group’s manifestations of superiority vis-à-vis others.

either in isolation or systematically: This phrase introduces a persuasive element to reflect the fact that racism can take the form of a single manifestation or be reiterated over time.

has the purpose or inevitable effect of: It is a question of intentional behavior in which the outcome matters as much as the will to achieve it.

of restricting, impairing, or nullifying the recognition, exercise, or enjoyment of one or more rights and fundamental freedoms of one or more persons:  (self-explanatory).

solely on the ground of their pertaining to a racial group defined and identified as such on account of their phenotypical or genetic characteristics, and cultural or intellectual traits: The idea is to highlight the fact that racist conduct is deliberately directed against persons who possess certain distinctive characteristics of a race.

· Article 1.2(a): Apart from the above mentioned comment on the use of the word “deficiencia” [in the Spanish text], we suggest deleting the phrase “or preference” at the beginning of the definition of “discrimination” and [in the Spanish text] putting “que tenga” instead of “que tiene” [Tr. Does not alter the English].  In addition, we consider that the reference to “stigmatized infectious-contagious condition” contradicts the spirit of the exercise, so the word “stigmatized” should be deleted. 

· Article 1.3(a) and (b): With respect to the definition of direct and indirect discrimination, it is important to eliminate the subjectivity inherent in the phrases “if the means of achieving that end are not proportionate to it” and “an apparently neutral provision,” because that subjectivity weakens understanding of the concept to be defined.

· Article 1.4: We recommend replacing the phrase “groups that are targets of discrimination” with “vulnerable groups,” in order to avoid making discrimination a prerequisite for special protection of them.

· Article 1.5: We suggest putting “lack of respect” instead of “disrespect.” The same comment applies also to Article 2 (xxiii).
· Article 1.6.  In the Spanish text, it should read “la discriminación y [not “e”] la intolerancia.” The definition put forward for “life plan” introduces factors that are familiar to the Hemisphere and rightly reflects some pronouncements of the Inter-American Court of Human Rights (I/A. Court H.R.) on the subject. Nevertheless, we consider it would be useful to further refine the definition by tapping other pronouncements of the I/A Court H.R., especially points raised in judgments of reparation cases, such as Loayza Tamayo vs. Perú (see, for example, paragraph 147), Myrna Mack Chang vs. Guatemala, or Bulacio vs. Argentina, among others. 

Chapter II: Acts and Manifestations of Racism, Discrimination, and Intolerance
· Article 2(vi): We consider the mention of the Holocaust to be too specific for inclusion in a regional preliminary draft Convention, because singling it out would leave other similar cases on the sidelines; apart from the fact that labeling it genocide or a crime against humanity is inappropriate in this type of instrument. Therefore, we suggest deleting the phrase “including the Holocaust.”

· Article 2 (ix): The phrase “or preference” near the beginning of the paragraph should be deleted.
· Article 2 (xv): We suggest including the phrase “or of indigenous peoples” after the references to minorities.

· Article 2 (xvii): We suggest that there should be a reference to the reasons for impeding access to fellowships, as follows:

“Impeding access to public or private education, to fellowships, and to educational loan programs, by reason of race, color, ethnic origin, gender, age, language, religion, political or other opinion, national or social origin, economic status, migrant, refugee, or displaced status, birth, disability, debilitating psychological distress, sexual preference or infectious-contagious condition, or other social condition.”
· Article 2 (xxi): We suggest replacing the phrase “carrier of the HIV virus or a person with AIDS” with “a person living with HIV/AIDS.”

· Article 2 (xxii): We suggest deleting “or a person with.”

Chapter III: Protected Rights
· Article 4:
· We suggest deleting the “right to positive discrimination” contained in subparagraph vii, because, however it is construed, the reference indicates discrimination.

· We suggest including the following phrase at the end of subparagraph xi: “including the right to consultation and full participation based on the principle of prior, free, and informed consent in the case of indigenous peoples.”

Chapter IV: The Duties of States
· Article 6: In the introductory paragraph of this Article, it is considered unnecessary to mention the different forms that discrimination can take, so that, for the sake of uniformity in the language used, we suggest deleting the phrase “(direct and indirect).” 
· Subparagraph (iii): We suggest including in this subparagraph a reference to civil society participation in the formulation of the national policy referred to. 

· Subparagraph (vii): We suggest adding the phrase “or designate” after the word “establish” at the beginning of this subparagraph. This allows for cases in which independent national institutions already exist in states and could be designated as responsible.

· Subparagraphs (xi), (xiii), (xiv), (xvi), (xvii) and (xviii): These subparagraphs include obligations to enact legislation to combat discrimination. We consider that specific consultations are needed regarding the scope of those legislative measures, in particular, whether they should take a preventive approach or include sanctions. Accordingly, a determination would have to be made on whether all forms of discriminatory conduct should be kept in the civil law sphere or whether they should enter the criminal law sphere. This is important because the preliminary draft provides for characterization of “hate” as a crime, but does not do so for racism, discrimination, or intolerance, which could be seen as contradictory. At the same time, in respect of behavior that does not need to be characterized as a crime, there are certain judicial steps that the State must and must not take (due process, reparation, etc.). This shows that these aspects of the preliminary draft Convention need to be revised in order to achieve coherent language. We suggest taking existing developments in international law as a starting point for a review of criminal aspects and proceeding cautiously with analysis of the probable characterization of new behavior such as “hate” as a crime. Preferably this should be done through a working meeting devoted to analyzing criminal aspects of the preliminary draft. 

· Subparagraph (xxiii): We suggest including the phrase “and their prior consent” after “informed participation.”

 

· Subparagraph (xxx): We suggest including the phrase “persons of African descent and the indigenous peoples” after the word “minorities.”

· Article 8.3 We suggest adding a subparagraph d) that would read as follows:

 

“d) The report should be based on an inter-American system of indicators to gauge the degree of commitment, progress, results, and achievements of the States Parties in eradicating discrimination.”
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