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I. Introduction:

The application and development of international law is dependent to a large degree on legal and judicial cooperation between States – an important medium of cooperation between public officials from different countries fundamental for the objectives of a specific legal system.  The Inter-American system, a legal framework made up of conventions and programs on legal cooperation, contains the components necessary to create an effective international system in both public and private international law.

To ensure the advancement in this area, REMJA II requested that member states conduct an evaluation of current Inter-American conventions on legal and judicial cooperation in order to identify measures for their effective application or, if necessary, to modify the existing legal framework in the hemisphere.

The first step in complying with this REMJA mandate consisted in the development of cooperation activities in criminal matters and extradition.  The current proposal recommends, as a second step, these same activities but with relation to civil law, including procedural, family and commercial law matters.

With the objective of complying fully with the REMJA mandate on legal cooperation, the present document proposes using a methodology for the advancement of civil law matters similar to the methodology already followed in cooperation in criminal law matters.

II. Activities in Private International Law Matters:

The development and codification of private international law in the Americas takes place within the Inter-American Specialized Conferences on Private International Law (a process know as CIDIP for its Spanish language acronym).  The OAS recurrently holds CIDIP Conferences approximately every four years and which have as their principal function the drafting of international law instruments of importance to the member states.

The relevance of the CIDIP process in the Americas is evident by the quantity and quality of instruments it has produced and subsequently approved by OAS Member States.  To date, CIDIP has adopted twenty six instruments, of which twenty two are currently in effect.  Additionally, many of the conventions adopted in the CIDIP have received large numbers of ratifications thereby establishing a high standard for codification of private international law.  

CIDIP-I, held in Panama City, Panama in 1975, adopted the six conventions in the following topics of international procedural law and international commercial law: 1) Conflicts of laws concerning bills of exchange, promissory notes, and invoices; 2) Conflicts of laws concerning checks; 3) International commercial arbitration; 4) Rogatory letters 5) Taking of evidence abroad; and 6) Powers of attorney used abroad. 

CIDIP-II, held in Montevideo, Uruguay in 1979, adopted eight international instruments in the following topics of international procedural law, international commercial law, and general aspects of private international law: 1) Conflicts of laws concerning checks; 2) Conflicts of laws concerning commercial companies; 3) Extraterritorial validity of foreign judgments and arbitral awards; 4) Execution of preventive measures; 5) Proof and information on foreign law; 6) Domicile of natural persons in private international law; 7) General rules of private international law; and 8) Rogatory letters.

CIDIP-III, held in La Paz, Bolivia in 1984, adopted four international instruments in the following topics of international civil law and international procedural law: 1) Conflicts of laws concerning the adoption of minors; 2) Personality and capacity of juridical persons in private international law; 3) Extraterritorial validity of foreign judgments; and 4) Taking of evidence abroad.

CIDIP-IV, held in Montevideo, Uruguay in 1989 adopted three international instruments in the following topics of private international law: 1) International return of children; 2) Support obligations; and 3) Contracts for the international carriage of goods by road.

CIDIP-V, held in Mexico City in 1994 adopted two international instruments in the following topics of private international law: 1) Law applicable to international contracts; and 2) International traffic in minors.

CIDIP-VI, held at OAS headquarters in Washington DC in 2002, adopted the three international instruments in the following private international law topics: 1) Harmonization of secured transactions law; and 2) Uniform bill of landing for the international carriage of good by the road; and 3) Uniform non-negotiable bill of landing for the international carriage of good by the road.

Finally, CIDIP-VII, a process currently taking place, is engaged in drafting six international instruments on two specific topics.  On Consumer Protection issues, CIDIP-VII will produce a Convention on Applicable Law, a Model Law on Jurisdiction and a Model Law on Monetary Restitution.  On Electronic Registry issues, CIDIP-VII will produce a series of Uniform Registration Forms (including forms for the original registration, extension, modification, cancellation and enforcement), a Guide for Personal Property Collateral Registries, and a Guide for Electronic Registries.  For more information on the preparatory work on these instruments and the internet discussion forum for CIDIP-VII, see the following webpage: http://www.oas.org/dil/CIDIP-VII_home.htm.

III. Network of Central Authorities:

REMJA I concluded that “international legal cooperation is essential for the development of justice systems within the member countries of the OAS” and recommended that they continue efforts to improve Inter-American instruments for legal cooperation, to which end every state should evaluate the current application of existing measures, and take steps to disseminate them more broadly, as well as to promote the establishment of other instruments that may be necessary.”  In addition, the REMJA requested that the General Secretariat of the OAS to prepare a study on the obstacles impeding the effective application of treaties of legal and judicial cooperation.”

As a result, one of the most important initiatives adopted by the REMJA has been the creation of a network of central authorities required under Inter-American convention on mutual legal assistance.  To date, the accomplishments in the designation of central authorities, the facilitation and security of communication between them, the cooperation between governments, and the training of competent officials, represent a significant advancement in the work of the OAS and its member states, with the permanent support of the General Secretariat, and, if agreed by states, can provide models to follow in other areas of legal and judicial cooperation.

These activities provide the opportunity to create a forum in which the central authorities of all OAS member states can meet and discuss topics vital to legal and judicial cooperation in the Inter-American system.  To date, the majority of OAS member states have designated central authorities under the Inter-American Convention on Mutual Legal Assistance, who in many cases could also play the role of competent authorities with respect to other conventions on legal cooperation.

This network of officials on international cooperation can also formulate recommendations for the implementation of mutual legal assistance in other areas, assuming an important role in the creation of policies with respect to other legal cooperation projects within the Inter-American system.  The importance of these functions, together with the relations and personal contacts between designated officials are fundamental for the operation and promotion of legal and judicial cooperation in the hemisphere.

The REMJA has developed important tools that serve for the development of legal cooperation activities between member states.  The Internet page on mutual legal assistance of the Department of International Legal Affairs of the OAS General Secretariat, for example, provides a tool for users to access legislation and information necessary to make proper use of central authorities in the region.  This web-page, though a private portal, also provides a possible forum in which governmental officials and central authorities can exchange confidential information that could be of benefit to the operation of the system.

The secure email system developed by the working group and the General Secretariat through the Office of Information Technology Services, plays a role in the exchange of effective and secure formal and informal communications between central authorities and in providing a system of greater probative values important for the transmission of information and requests in the courts of each country party to the system.

In summary, the activities realized to date represent an important step in fulfilling the recommendations of the REMJAs on the topic of legal and judicial cooperation and can serve as a model to follow in other areas thereby complying fully with such recommendations.

IV. Cooperation on Civil Law Matters: 

A first area in which these activities could be extended in the cooperation field include the processing and management of letters rogatory and the presentation of evidence in international litigation.  Currently, the OAS conducts important activities with respect to cooperation in criminal matters – from the identification and bringing to justice of criminal, to the exchange of evidence and the extradition of persons – but not with respect to parallel civil actions frequently necessary to complete the legal process in the international arena.  In addition, some judicial requirements can fall outside the direct reach of current OAS activities, which may include the service of process, the taking of testimony and depositions, the requesting of files and bank records, as well as the obtaining of other types of evidence and proof.  As a result, the system could be improved by increased synchronization between conventions on public international (criminal) law and private international (civil) law with regard to mutual legal assistance and procedural law.  The start of new projects on these topics derived from the REMJA mandates and with the support of the OAS General Secretariat, would be a natural complement to the activities currently taking place on these issues.

The inter-American Convention on Letters Rogatory and the Inter-American Convention on Taking of Evidence Abroad have been ratified by a large number of OAS member states.  However, currently they do not count with a system of mutual legal assistance between the states that is operational.  The application of the Convention on Letters Rogatory and its Additional Protocol, two instruments for the presentation of official requests abroad in civil matters, could be greatly reinforced by work that has already been done in criminal matters.  The Convention on Evidence, drafted to allow parties to obtain proof and information in foreign jurisdictions, could equally be reinforced in its civil and criminal role of locating, extraditing and bringing individuals to justice in a transnational setting, as well as in the location and repatriation of funds deposited in the financial institutions of other countries.

Another area that could benefit by this type of synchronization deals with family law (private/civil matters) specifically with respect to abduction, traffic and return of children, as well as the payment of child support and alimony.  Finally, these mechanisms would also be of great benefit to the legal and judicial cooperation on commercial matters.

V. Cooperation on Conventions on Procedural, Family and Commercial Law:

As mentioned previously, REMJA II recommended that member states evaluate the application of current Inter-American conventions on legal and judicial cooperation and mutual legal assistance. The REMJA aimed at improve the implementation of these conventions and required that member states designate central authorities in all required cases to ensure the effective application of these treaties.

With regard to private international law there are ten current Inter-American conventions that require the designation of central authorities by member states.  It is therefore important that the states that have not done so proceed to designate central authorities for each instrument, an essential instrument to accomplish their objectives.  The text of these conventions can be consulted, by date or by subject, at the following internet webpage: http://www.oas.org/dil/private_international_law.htm. 

A. Conventions on Procedural Law (ANNEX I):

The Inter-American system is comprised of the following five instruments on procedural law, which require legal and judicial cooperation to comply with their objectives:

The Inter-American Convention on Letters Rogatory regulates the remittance and processing of letters rogatory the objective of which is procedural acts, including the notification, citations, service of process, as well as reception of evidence and reports.  With respect to this Convention, eleven of the seventeen states parties have designated central authorities.

The Additional Protocol to the Convention on Letters Rogatory establishes the procedural framework for transmitting and processing formal requests and provides printed formats of letters rogatory that can be used as models for presentation to central authorities. With respect to this Protocol, six of the fourteen states parties have designated central authorities.

The Inter-American Convention on Proof of and Information of Foreign Law provides the norms for international cooperation between states parties in obtaining elements of proof and information concerning the internal law of each state. With respect to this Convention, eight of the twelve states parties have designated central authorities.

The Inter-American Convention on the Taking of Evidence Abroad provides the regulatory framework applicable to formal requests and letters rogatory that request proof or evidence in a foreign country (albeit civil or commercial in nature) emitted by the central authority of one state party to the competent authority of another. With respect to this Convention, seven of the eleven states parties have designated central authorities.

The Additional Protocol to the Convention on the Taking of Evidence Abroad establishes the methodology to facilitate international cooperation in judicial proceedings processing letters rogatory under the Convention and provides annexes that function as model forms to be presented to central authorities. With respect to this Protocol, only one of the four states parties have designated central authorities.

For more information on these procedural law instruments and the designation of central authorities there under, please see ANNEX I of the present document and the following internet webpage: www.oas.org/dil/PrivateIntLaw-studytopics_enforcement.htm. 

B. Conventions on Family Law and Protection of Minors (ANNEX II):

The Inter-American legal framework is also composed of three private international law conventions on family law and protection of minors.

The Inter-American Convention on International Traffic in Minors establishes a legal cooperation system for the integral protection of minors by way of mechanisms that guarantee the respect of their legal rights and which promote the education concerning the international traffic in minors as a universal preoccupation.  The convention provides that states parties may designate one or more central authorities in charge of criminal and civil aspects of international traffic in minors. With respect to this Convention, only of the eleven states parties have designated central authorities.

The Inter-American Convention on International Return of Children establishes the process to assure the prompt return of minors that have been illegally transported or retained in any state party to the convention and assure rights of visitation, guardianship or custody by the parents.  With respect to this Convention, eight of the thirteen states parties have designated central authorities.

The Inter-American Convention on Support Obligations establishes the law applicable to support obligations to children and alimony payments to ex-spouses provides for the operation and regulation of international legal cooperation when the debtor of a support obligation is domiciled in one state party and the creditor of that obligation in another.  With respect to this Convention, only two of the eleven states parties have designated central authorities.

For more information on these family law instruments and the designation of central authorities, please see ANNEX II of the present document and the following internet webpage: www.oas.org/dil/PrivateIntLaw-studytopics_familylaw.htm.

C. Conventions on Commercial Law and Preventive Measures (ANNEX III):

With respect to other conventions on civil matters that require judicial cooperation, the Convention on International Commercial Arbitration establishes that sentences and arbitral awards have the same legal effect as a court decision.  The convention provides for legal cooperation in the enforcement of decisions.  However, these enforcement actions take place before the competent authorities of each state and do not require the designation of central authorities.  

Finally, the Convention on Execution of Preventive Measures, establishes a framework for the extraterritorial application of a proceeding requiring compliance with preventive measures adopted in commercial, civil or labor matters, as well as in criminal trials in which civil damages are sought.  With respect to this convention, only two of seven states parties have designated central authorities.

For more information on these instruments on commercial law and preventive measures, and the designation of central authorities, please see ANNEX III of the present document and the following internet webpage: www.oas.org/dil/PrivateIntLaw-studytopics_commerciallaw.htm
VI. Conclusions:

The Inter-American system counts with a broad set of conventions on legal and judicial cooperation and mutual legal assistance, ranging from procedural to criminal to family law matters.  Under the directions of the REMJA, the OAS has undertaken efforts to improve cooperation in criminal law matters.  However, little has been done yet with respect to the implementation of Inter-American instruments on civil law matters, even though this concern was expressed from the first REMJA.

The principal objective is to create a network if central authorities and governmental officials, as required by the conventions mentioned in this document.  To accomplish this objective, the states that have not yet done so should designate central authorities for each instrument of which they are party.  In some cases it may be possible that central authorities currently designated under conventions on public international law could also play this role with respect to other international agreements.

Another important goal is the creation of a best practices guide for the operation of central authorities and the training of governmental officials that work in the field of legal cooperation.  In addition, it is important to facilitate the communication of information between central authorities, with the assistance of the General Secretariat of the OAS through the Department of International Legal Affairs, the Office of International Law of which also acts as depository for all the Inter-American conventions included in this proposal.

Finally, it is necessary to provide the central authorities the necessary tools to adequately fulfill their functions and to communicate with one another in the most efficient and secure manner possible.

VII. Recommendations:

As a result of the above, the REMJA VI could adopt the following recommendations:

· Promote the exchange of national experiences and legal and judicial cooperation within the OAS system in procedural, family and commercial law matters, with the assistance of the General Secretariat;

· Request that member states designated central authorities under all the conventions of the Inter-American system that so require and to which they are a party;

· Request the General Secretariat to collect and disseminate information with respect to the legal and judicial cooperation system in procedural, family and commercial law matters; and

· Convene a meeting of central authorities with the following objectives:

· Facilitate the training of and communication between central authorities and other competent public officials;

· Develop best practices guides and procedures to facilitate, the operation of central authorities and to facilitate, improve and reinforce the legal and judicial cooperation in all areas of international private law;

· Promote the use of tools necessary for the sharing and communicating of information between central authorities in order to fulfill the obligations of cooperation treaties in the Inter-American system; and

· Collect and disseminate information with respect to the legal and judicial cooperation systems in the hemisphere for users of the system.

ANNEX I

Conventions on Procedural Law: Status of Ratifications and Designation of Central Authorities

	
	Inter-American Convention on Letters Rogatory
	Protocol: Convention on Letters Rogatory
	Inter-American Convention on Proof/ Information of Foreign Law
	Inter-American Convention on the Taking of Evidence Abroad
	Protocol: Convention on the Taking of Evidence Abroad

	Antigua & Barbuda
	--
	--
	--
	--
	--

	Argentina
	No C. A. Designated
	No C. A. Designated
	No C. A. Designated
	No C. A. Designated
	No C. A. Designated

	Bahamas
	--
	--
	--
	--
	--

	Barbados
	--
	--
	--
	--
	--

	Belize
	--
	--
	--
	--
	--

	Bolivia
	Signed but not Ratified
	Signed but not Ratified
	Signed but not Ratified
	Signed but not Ratified
	Signed but not Ratified

	Brazil
	Ministry of Justice
	No C. A. Designated
	No C. A. Designated
	Signed but not Ratified
	Signed but not Ratified

	Canada
	--
	--
	--
	--
	--

	Chile
	Ministry of Foreign Affairs
	No C. A. Designated
	No C. A. Designated
	Directerate of Legal Affairs in the Ministry of Foreign Affairs
	Signed but not Ratified

	Colombia
	No C. A. Designated
	No C.A. Designated
	Ministry of Foreign Affairs
	No C.A. Designated
	Signed but not Ratified

	Costa Rica
	No C. A. Designated
	Signed but not Ratified
	Signed but not Ratified
	No C. A. Designated
	--

	Dominica
	--
	--
	--
	--
	--

	Dominican Republic
	--
	Signed but not Ratified
	Signed but not Ratified
	No C. A. Designated
	Signed but not Ratified

	Ecuador
	Ministry of Foreign Affairs: Technical and Legal Advisory Office
	Ministry of Foreign Affairs: Technical and Legal Advisory Office
	No C. A. Designated
	Ministry of Foreign Affairs: Technical and Legal Advisory Office, General Advisory Office
	No C. A. Designated

	El Salvador
	Supreme Court of Justice
	Supreme Court of Justice
	Signed but not Ratified
	Supreme Court of Justice
	--

	Grenada
	--
	--
	--
	--
	--

	Guatemala
	Supreme Court of Justice
	No C. A. Designated
	Supreme Court of Justice
	Supreme Court of Justice
	--

	Guyana
	--
	--
	--
	--
	--

	Haiti
	--
	Signed but not Ratified
	Signed but not Ratified
	--
	--

	Honduras
	No C. A. Designated
	Signed but not Ratified
	Signed but not Ratified
	No C. A. Designated
	--

	Jamaica
	--
	--
	--
	--
	--

	Mexico
	Ministry of Foreign Affairs
	Ministry of Foreign Affairs
	Ministry of Foreign Affairs
	Ministry of Foreign Affairs
	Ministry of Foreign Affairs

	Nicaragua
	Signed but not Ratified
	--
	--
	Signed but not Ratified
	Signed but not Ratified

	Panama
	No C. A. Designated
	Ministry of Foreign Affairs
	Signed but not Ratified
	Ministry of External Affairs
	--

	Paraguay
	No C. A. Designated
	No C. A. Designated
	No C. A. Designated
	No C. A. Designated
	Signed but Not Ratified

	Peru
	No C. A. Designated
	No C. A. Designated
	Supreme Court of Justice
	No C. A. Designated
	Signed but not Ratified

	St. Kitts & Nevis
	--
	--
	--
	--
	--

	St. Lucia
	--
	--
	--
	--
	--

	St. Vincent & Grenadines
	--
	--
	--
	--
	--

	Suriname
	--
	--
	--
	--
	--

	Spain
	Ministry of Justice: Technical General Secretariat
	--
	Ministry of Justice: Technical General Secretariat
	--
	--

	Trinidad & Tobago
	--
	--
	--
	--
	--

	United States
	Department of Justice: Office of Int’l Judicial Assistance -Civil Division
	Department of Justice: Office of Int’l Judicial Assistance -Civil Division
	--
	--
	--

	Uruguay
	Ministry of Education and Culture: Central Authority for Int’l Legal Cooperation
	Ministry of Education and Culture: Central Authority for Int’l Legal Cooperation
	Ministry of Education and Culture: Central Authority for Int’l Legal Cooperation
	Ministry of Education and Culture: Central Authority for Int’l Legal Cooperation
	Signed but not Ratified

	Venezuela
	Ministry of Foreign Affairs
	No C. A. Designated
	No C. A. Designated
	No C. A. Designated
	No C. A. Designated


ANNEX II

Conventions on Family Law and Protection of Minors: Status of Ratifications and Designation of Central Authorities

	
	Inter-American Convention on International Traffic in Minors
	Inter-American Convention on International Return of Children
	Inter-American Convention on Support Obligations

	Antigua & Barbuda
	--
	Office of the Attorney General
	--

	Argentina
	No C. A. Designated
	Ministry of Foreign Affairs: International Trade and Worship - General Directorate of Legal Affairs
	Ministry of Foreign Affairs: International Trade and Worship - General Directorate of Legal Affairs

	Bahamas
	--
	--
	--

	Barbados
	--
	--
	--

	Belize
	No C. A. Designated
	No C. A. Designated
	No C. A. Designated

	Bolivia
	Dra. Elizabeth Patiño Durán, Viceministra de la Juventud. y Niñez
	Dra. Elizabeth Patiño Durán, Viceministra de la Juventud y Niñez
	No C. A. Designated

	Brazil
	No C. A. Designated
	No C. A. Designated
	No C. A. Designated

	Canada
	--
	--
	--

	Chile
	--
	--
	--

	Colombia
	Instituto Colombiano de Bienestar Familia: Subdivisión de Intervenciones Especializadas
	Signed but Not Ratified
	Signed but not Ratified

	Costa Rica
	No C. A. Designated
	No C. A. Designated
	No C. A. Designated

	Dominica
	--
	--
	--

	Dominican Republic
	--
	--
	--

	Ecuador
	Dr. Iván Gomezjurado Cevallos, Presidente, Consejo Nacional de la Niñez y la Adolescencia
	Dr. Iván Gomezjurado Cevallos, Presidente, Consejo Nacional de la Niñez y la Adolescencia
	Dr. Iván Gomezjurado Cevallos, Presidente, Consejo Nacional de la Niñez y la Adolescencia

	El Salvador
	--
	--
	--

	Grenada
	--
	--
	--

	Guatemala
	--
	Signed but not Ratified
	No C. A. Designated

	Guyana
	--
	--
	--

	Haiti
	--
	Signed but not Ratified
	Signed but not Ratified

	Honduras
	--
	--
	--

	Jamaica
	--
	--
	--

	Mexico
	Signed but not Ratified
	Secretariat of Foreign Affairs: Office of Family Law
	No C. A. Designated

	Nicaragua
	--
	Consejo Nacional de Atención y Protección Integral a la Niñez y la Adolescencia (CONAPINA)
	--

	Panama
	No C. A. Designated
	--
	No C. A. Designated

	Paraguay
	No C. A. Designated
	Secretaria Nacional de la Niñez y la Adolescencia
	No C. A. Designated

	Peru
	No C. A. Designated
	No C. A. Designated
	Signed but not Ratified

	St. Kitts & Nevis
	--
	--
	--

	St. Lucia
	--
	--
	--

	St. Vincent & Grenadines
	--
	--
	--

	Suriname
	--
	--
	--

	Spain
	--
	--
	--

	Trinidad & Tobago
	--
	--
	--

	United States
	--
	--
	--

	Uruguay
	No C. A. Designated
	No C. A. Designated
	No C. A. Designated

	Venezuela
	Signed but not Ratified
	Ministry of Foreign Affairs
	Signed but not Ratified


ANNEX III

Other Conventions on Commercial Law and Preventive Measures: Status of Ratifications and Designation of Central Authorities

	
	Inter-American Convention on International Commercial Arbitration
	Inter-American Convention on Execution of Preventive Measures

	Antigua & Barbuda
	--
	--

	Argentina
	No C. A. Required
	Ministry of Foreign Affairs and Worship

	Bahamas
	--
	--

	Barbados
	--
	--

	Belize
	--
	--

	Bolivia
	No C. A. Required
	Signed but not Ratified

	Brazil
	No C. A. Required
	--

	Canada
	--
	--

	Chile
	No C. A. Required
	Signed but not Ratified

	Colombia
	No C. A. Required
	No C. A. Designated

	Costa Rica
	No C. A. Required
	Signed but not Ratified

	Dominica
	--
	--

	Dominican Republic
	Signed but not Ratified
	Signed but not Ratified

	Ecuador
	No C. A. Required
	No C. A. Designated

	El Salvador
	No C. A. Required
	Signed but not Ratified

	Grenada
	--
	--

	Guatemala
	No C. A. Required
	No C. A. Designated

	Guyana
	--
	--

	Haiti
	--
	Signed but not Ratified

	Honduras
	No C. A. Required
	Signed but not Ratified

	Jamaica
	--
	--

	Mexico
	No C. A. Required
	--

	Nicaragua
	No C. A. Required
	--

	Panama
	No C. A. Required
	Signed but not Ratified

	Paraguay
	No C. A. Required
	No C. A. Designated

	Peru
	No C. A. Required
	No C. A. Designated

	St. Kitts & Nevis
	--
	--

	St. Lucia
	--
	--

	St. Vincent & Grenadines
	--
	--

	Suriname
	--
	--

	Spain
	--
	--

	Trinidad & Tobago
	--
	--

	United States
	No C. A. Required
	--

	Uruguay
	No C. A. Required
	Ministry of Education and Culture: Central Authority for International Legal Cooperation

	Venezuela
	No C. A. Required
	Signed but not Ratified
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