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The Permanent Mission of the Argentine Republic to the OAS presents its compliments to the Chair of the Permanent Council and is pleased to enclose herewith the comments of the Argentine Republic for the special meeting of the Permanent Council on “Children, Identity, and Citizenship in the Americas.”
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To:  The Chair of the Permanent Council
Organization of American States

Washington, D.C.

COMMENTS BY THE ARGENTINE REPUBLIC

FOR THE SPECIAL MEETING OF THE PERMANENT COUNCIL ON

“CHILDREN, IDENTITY, AND CITIZENSHIP IN THE AMERICAS”

MARCH 9, 2007

I.
THE RIGHT OF IDENTITY IN INTERNATIONAL HUMAN RIGHTS INSTRUMENTS: 

1.
Article 18 of the American Convention states that “every person has the right to a given name and to the surnames of his parents or that of one of them. The law shall regulate the manner in which this right shall be ensured for all, by the use of assumed names if necessary.” 

2.
In parallel to this, Article 7 of the Convention on the Rights of the Child requires that a child be registered immediately after birth and have the right from birth to a name, the right to acquire a nationality and, as far as possible, the right to know and be cared for by his or her parents. In turn, Article 8 says that the states parties are to undertake to respect the right of the child to preserve his or her identity, including nationality, name and family relations as recognized by law without unlawful interference; and that where a child is illegally deprived of some or all of the elements of his or her identity, the states parties shall provide appropriate assistance and protection, with a view to re-establishing speedily his or her identity.
3.
Article 24 of the International Covenant on Civil and Political Rights provides that: “(1) Every child shall have, without any discrimination as to race, colour, sex, language, religion, national or social origin, property or birth, the right to such measures of protection as are required by his status as a minor, on the part of his family, society and the State. (2) Every child shall be registered immediately after birth and shall have a name. (3) Every child has the right to acquire a nationality.”

In General Comment 17 (paragraphs 7 and 8), which addresses Article 24, the Human Rights Committee stated that this precept is closely linked to the provision concerning the right to special measures of protection and is designed to promote recognition of the child’s legal personality; and that providing for the right to have a name is of special importance in the case of children born out of wedlock.  It further states that the “main purpose of the obligation to register children after birth is to reduce the danger of abduction, sale of or traffic in children, or of other types of treatment that are incompatible with the enjoyment of the rights provided for in the Covenant.  Reports by States parties should indicate in detail the measures that ensure the immediate registration of children born in their territory.  Special attention should also be paid, in the context of the protection to be granted to children, to the right of every child to acquire a nationality, as provided for in Article 24, paragraph 3. While the purpose of this provision is to prevent a child from being afforded less protection by society and the State because he is stateless, it does not necessarily make it an obligation for States to give their nationality to every child born in their territory. However, States are required to adopt every appropriate measure, both internally and in cooperation with other States, to ensure that every child has a nationality when he is born.  In this connection, no discrimination with regard to the acquisition of nationality should be admissible under internal law as between legitimate children and children born out of wedlock or of stateless parents or based on the nationality status of one or both of the parents.  The measures adopted to ensure that children have a nationality should always be referred to in reports by States parties.”
II.
ARGENTINA’S DOMESTIC LEGISLATION:
1.
The Law on the Integral Protection of Children and Adolescents (Law 26.061, adopted in September 2005) is based on the Convention on the Rights of the Child; it states that the mechanisms for protecting children’s rights are complementary to – and never a replacement for – the general mechanisms that exist for upholding the rights that all persons are recognized as having. 

With reference to the right of identity, the following articles are worthy of note: 

ARTICLE 11: THE RIGHT OF IDENTITY. Children and adolescents have the right to a name, to a nationality, to their language of origin, to know who their parents are, to the preservation of their family relations in accordance with the law, to the culture of their place of origin, and to preserve their identity and idiosyncrasy, subject to the exception contained in Articles 327 and 328 of Civil Code.

The agencies of the state shall facilitate and assist the search for, location of, or securing of information about the parents or other relatives of children and adolescents, facilitating family meetings or reunions. Children have the right to know their biological parents and to grow up and develop within their family of origin, to maintain personal and direct contract with their parents on a regular and permanent basis, even when those are separated or divorced or subject to criminal charges or conviction, except when such ties threaten or violate the rights of children and adolescents enshrined in law.

Whenever parents are institutionalized, the agencies of the state shall guarantee children’s relations and direct and permanent contact with their parents, provided that does not affect the higher interests of the children. 

Only in those cases where this is impossible and on an exceptional basis shall they be entitled to live, grow, and develop within an alternative family group or to have an adoptive family, in accordance with the law.

ARTICLE 12: STATE GUARANTEE OF IDENTIFICATION. REGISTRATION IN THE REGISTER OF THE STATE AND CAPACITY OF PERSONS. State agencies shall guarantee simple and swift procedures for the free, obligatory, and timely registration of newborn children immediately after their birth, establishing filial relations with the mother, in accordance with the procedure set out in Law No. 24.540.

In the absence of documents certifying the identity of the mother or father, the agencies of the state shall provide the means necessary for obtaining the obligatory identification described in the previous paragraph, and the regulations to this Law shall pay particular attention to that circumstance.

They shall facilitate the adoption of specific measures for the free registration in the Register of the State and Capacity of Persons of all adolescents and mothers not previously recorded therein. 

ARTICLE 13: RIGHT TO DOCUMENTATION. Undocumented children, adolescents, and mothers shall be entitled to obtain public documents to prove their identity, in accordance with the applicable regulations and pursuant to the procedure described in Law No. 24.540.

2.
Identification regime for newborns, Law No. 24.540.

On August 9, 1995, the Argentine Congress passed Law No. 24.540, which sets criteria and procedures for establishing the identity of newborn children. This law provides that all children, whether born alive or dead, together with their mothers, must be identified in accordance with its provisions.  When the birth takes place in a private or public health-care facility, the mother shall be identified during the birth and the newborn child shall be identified following the birth and before the cutting of the umbilical cord, in accordance with Article 6. 

When compliance with the provisions of the previous article could endanger the physical or mental integrity of the mother or child, the medical professional in charge may order a deferral of their taking of palm- and foot-prints for another more appropriate time, within a minimal delay, ensuring the measures necessary to guarantee the preservation of the mother-child relation. The professional shall register the deferral and the reasons for it on the identification record. 

Identification shall be made on a single entry card, numbered by the National Register of Persons, in triplicate, containing the following details: 

· Of the mother: name and surname, type and number of identity document, and fingerprint.
· Of the child: name under which it is to be registered, sex, right-side palm- and foot-prints, and classification of both. 

· Whether the child was born alive or not. 

· Name, surname, and signature of the person responsible for the identification. 

· Name, surname, and signature of the professional attending the birth. 

· Date, time, place of the birth and of the completion of the registration entry. 

· Prints taken upon leaving the facility. 

· Details of the medical facility: name and address. 

· Comments. 

If the mother fails to produce documents accrediting her identity at the time of the birth, she shall do so upon release from the health-care facility.  If she does not, a record of that situation shall be left on the entry card.  In multiple births, this same procedure shall be followed for each of the newborn children. 

If an unmarried pregnant minor child lacking identity documents and/or legal representatives is admitted to a facility, the attending medical authority shall immediately notify the competent advisor for minors.
When a child is released without its mother, palm- and foot-prints shall be taken and the personal details of the person in whose custody it leaves shall be recorded, including type and number of identity document and the fingerprints of both thumbs. 

A copy of the identification entry shall be kept in the files of the health-care facility. The other two shall be given to the mother or to the person in whose custody the newborn leaves; one shall be used to register the birth at the Civil Registry, which will forward it to the National Register of Persons for classification and filing, with the final copy remaining in the possession of the family. 

Irrespective of liability incurred by authorities of the health-care facility for failing to abide by this law, the person responsible for the identification and the medical professional in charge of the birth are responsible for protecting and ensuring the integrity of the identification between mother and child.
Should the birth take place in a location other than a health-care facility, the identification of the mother and her child shall be carried out when the birth is recorded with the Civil Registry, if done within the legal deadlines.  Should the birth occur en route to a health-care facility, with the intervention of a medical or obstetric professional, said individual shall safeguard the mother-child relationship for its subsequent identification by means of finger- and palm-prints, to be conducted by suitable personnel upon arrival at the health-care facility. When the birth occurs en route without medical or obstetric assistance, the witness(es) to the birth shall sign the identification entry upon arrival at the facility. 

Those provinces that currently have a system for the identification of newborn children shall continue to use those systems until this law is implemented. 

Proof of a birth shall be given with the certificate from the physician or obstetrician and with the single identification entry card. 

If the certificate from the physician or obstetrician indicates that the child was stillborn or died immediately following birth, the newborn shall be duly identified and the facts of the matter shall be appropriately recorded in the registers of births and deaths. 

Maternity shall be established, even without express acknowledgement, by the proof of birth and the identity of the newborn.  Registration shall be made at the request of the person presenting the certificate from the physician or obstetrician attending the delivery of the woman claiming maternity of the child and the identification entry card of the newborn child.  Notice of this registration shall be given to the mother, unless she has expressly given her acknowledgement, or if the birth was reported by her husband. 

3.
Right to nationality
Under Law No. 346, the following are Argentines: (a) All individuals born in the territory of the Republic, regardless of the nationality of their parents, with the exception of the children of foreign ministers and members of legations resident in the Republic; (b) The children of Argentine natives who, having been born in a foreign country, choose their citizenship of origin; (c) Those born in legations and warships of the Republic; (d) Those born on the high seas under the Argentine flag. 

Nationality is acquired irrespective of the matrimonial or extramarital status and sex of the person. The regulations to this law state that the children of a native-born father or mother shall obtain citizenship simply by providing evidence of that circumstance. 

For those children under 18 years of age of a native-born Argentine mother or father not recognized as nationals by the state where they were born, or for any other reason considered stateless, the choosing of Argentine citizenship may be made by the child’s legal guardian, provided that evidence is provided that the child is in fact in that situation. 

Steps forward taken with respect to the enjoyment of the right to nationality include the following:

i. Current Argentine law does not allow for the loss or revocation of Argentine nationality. The passage of Law No. 23.059 reinstated the currency of Law No. 346 with the amendments made by laws Nos. 16.801 and 20.835, repealing all other amendments, including those contained in Law No. 21.795 dealing with the revocation and loss of nationality.

ii. The provisions of Article 3 of that law “rule invalid and without legal effect all losses and revocations of Argentine nationality... ordered under Articles... of de facto Law No. 21.795 and those produced during the currency of de facto Law No. 27.610”; Article 4 further provides that “those affected by those provisions shall recuperate their Argentine nationality in full following the enactment of this law.” 

iii. Law No. 24.533 made a series of amendments to Articles 10 and 11 of Law No. 346. Those amendments were instrumental in nature and intended to streamline procedures for obtaining letters of citizenship.

4.
Right to a name.


Article 1 of Law No. 18.248 states that all individuals have the right and duty of using the name and surname due to them under the law’s provisions.  Forenames are acquired by registration on the birth certificate.  Choice thereof falls to the parents; if one of them should be absent or incapable, the responsibility falls to the other or to those persons authorized by the parents for the purpose.  Failing all the above, the task may be performed by guardians, the Public Prosecution Service for Minors, or officials of the Civil Registry (Art. 2).

III.
BEST PRACTICES. PUBLIC POLICIES.

1.
National Commission for the Right of Identity:

Irrespective of what has already been said, the question of the right of identity has a particular connotation in the Argentine Republic in light of the circumstances surrounding the last military government. 

In that context, Disposition No. 1328/92 created the National Commission for the Right of Identity, in order to encourage the search for disappeared children and identify the whereabouts of kidnapped and disappeared children whose identity was known and of children born during the illegal detention of their mothers.  All this was in accordance with the state’s assumed commitment of ratifying the Convention on the Rights of the Child as regards the right of identity (Arts. 7 and 8). It also entails searching for and locating disappeared children who were victims of the dictatorship and those who were victims of abductions and human trafficking. 

Its creation was in response to requests made by the Association of Grandmothers of the Plaza de Mayo and by the President of the Nation.  It comprises representatives from the Public Prosecution Service, the Association of Grandmothers of the Plaza de Mayo, and the Interior Ministry’s Undersecretariat for Human and Social Rights, where it has its headquarters.  It also works in conjunction with the National Genetic Data Bank in gathering DNA samples from relatives and children with adulterated identities.  It is currently investigating 284 complaints and case files, seeking information from civil registries, electoral chambers, health centers, etc.

It also provides, on a permanent basis, advisory services for adults with doubts about their true identities and assists them in pursuing formalities to clear up their cases. 

2.
National Genetic Data Bank: 
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At the request of the Grandmothers of the Plaza de Mayo, in 1987 National Law 23.511 was enacted, creating the National Genetic Data Bank.  The first analyses to identify the grandparents of children abducted by state terrorism during the military dictatorship began in 1984. 

IV.
INVESTIGATIONS BROUGHT BEFORE THE COURTS: 

In addition, a series of investigations have been placed before the nation’s courts, investigating the abduction of children born in captivity between 1976 and 1983.  That is because the legislation known as the Due Obedience Law (No. 23.521) and Full Stop Law (No. 23.492), since repealed by an act of Congress and ruled unconstitutional by the Supreme Court of Justice of the Nation, had expressly excluded from their competence the crime of child kidnapping, considering it to be an ongoing offense. 

At present there are numerous proceedings for child kidnapping crimes committed during the past de facto government (1976-1983).  The proceedings are intended to identify the persons politically responsible for those crimes – in other words, who gave the orders and erected the structures of concealment that enabled babies to be kidnapped. 

With reference to the preservation of the child’s identity, the nation’s courts have ruled: 

“While there is a rescuable family and proven biological ties, exhaustion of remedies for remaining in the family is a subjective right of the child; by so doing are the child’s identity and family relations protected, in that they are highly personal rights of the child and the name of the child is not affected, if the conclusion is taken to further extremes.” (CNC iv., Chamber G, February 6, 1992.)
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