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The Permanent Mission of the Bolivarian Republic of Venezuela presents its compliments to the General Secretariat of the Organization of American States (OAS) and to the Chair of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples, and has the honor to attach different paragraphs proposed for inclusion in the base text, for future negotiations of said group.


To that end, this mission would be grateful if steps could be taken for inclusion in the corresponding text of the amendments proposed to the articles indicated.

The Permanent Mission of the Bolivarian Republic of Venezuela takes the opportunity to reiterate to the General Secretariat assurances of its highest consideration.

Washington, D.C., March 2, 2007

Article XV.
Indigenous spirituality
1.
Indigenous peoples have the right to their spirituality and beliefs, and, by virtue of that right, to practice, develop, transmit, and teach their traditions, customs, and ceremonies, and to carry them out in public and in private, individually and collectively. 

2.
The States shall take the necessary measures to prohibit efforts to convert or impose beliefs on the indigenous peoples or their members without their free and informed consent.

3.
The States shall adopt the necessary measures, in consultation with the indigenous peoples, to preserve, respect, and protect their sacred sites and objects, including their burial grounds, human remains, and relics.

4.
The States and their institutions shall guarantee that society as a whole respect the integrity of indigenous symbols, practices, sacred ceremonies, expressions, and spiritual protocols.
Article XVI.
Indigenous family

1.
The family is a natural and fundamental group unit of society.  Indigenous peoples have the right to preserve, maintain and promote their own family systems.  The States shall recognize and protect the various indigenous forms of family, in particular the extended family, as well as the forms of matrimonial union, filiations, and family name.  These indigenous forms of organization shall be respected by public and private institutions. In all cases, the criteria of gender and generational equity shall be recognized and respected.
2.
In determining the best interest of the child in matters related to the adoption of indigenous children, severance of family ties, and other similar circumstances, the courts and other relevant institutions shall take into account, primarily, the indigenous law of the concerned peoples and shall consider their points of view, rights, and interests, including the positions of individuals, the family, and the community.  The indigenous institutions, and indigenous courts where they exist, shall have jurisdiction in determining the custody and other related matters concerning indigenous children.

Article XVII.
Health
1.
Indigenous peoples have the right to the exercise and legal recognition of their traditional indigenous medicine, pharmacopoeia, health practices and promotion, including those aimed at prevention and rehabilitation, as well as the right to use, maintain, develop, and administer their own health services.
2.
Indigenous peoples have the right to the use and protection of the plants, animal, and minerals for medicinal use in their ancestral lands, as necessary for the practice of indigenous medicine.
3.
The States shall take measures to prevent and prohibit indigenous peoples and individuals from being subject to research programs, biological or medical experimentation, as well as sterilization without their prior, free, and informed consent.  

4.
Indigenous peoples have the right to use, without any discrimination whatsoever, all the health and medical care institutions and services accessible to the general population.  They also have the right to access their own medical data and medical files.   The States, in consultation and coordination with indigenous peoples, shall promote an intercultural system in the medical and health services provided in indigenous communities, including the formation of indigenous technical and professional health care personnel.

5.
The States shall provide the necessary means for the indigenous peoples to improve the health conditions in their communities insofar as they fall short of the standards accepted for the general population.
Article XVIII.
[Right to] protection of a healthy environment
1.
Indigenous peoples have the right to live in harmony with nature and to a healthy and safe environment, which are essential conditions for enjoyment of the right to life, to their spirituality, and to collective well-being.

2.
Indigenous peoples have the right to conserve, restore, recover, manage, use, and protect the environment, and to the sustainable management of their lands.


3.
Indigenous peoples have a right to prior information and consultation on the measures and actions which may affect the environment in indigenous lands.


4.
Indigenous peoples have the right to participate fully and effectively in the formulation, planning, organization and implementation of measures, programs, laws, policies, and any other public activity that could affect the environment, for the conservation, use and management of their lands. 


5.
Indigenous peoples have the right to technical and financial assistance from their States and from International Organizations for the purpose of protecting the environment, in keeping with the procedures established in the national legislations.


6.
The States shall prohibit and punish, with the full and effective participation of indigenous peoples, the introduction, abandonment, dispersion, transit, use, or deposit of any harmful substance, including persistent organic contaminants, nuclear radioactive chemical and biological materials, and genetically modified organisms that can directly or indirectly affect indigenous communities, lands, and resources.

7.
The States, in coordination with indigenous peoples have the right to create their own protected areas or areas of conservation on their lands that shall be recognized, respected and protected by the State. States shall not create protected areas or areas of conservation of any sort on lands that Indigenous Peoples have historically or traditionally used, possessed or occupied or have otherwise acquired, without the free, prior and informed consent of the Indigenous Peoples affected. In the creation of said areas, States shall not, except under the circumstances set out in article 25 of this Declaration, require the forced transfer or relocation of indigenous peoples( communities, impose restrictions or inhibit the traditional uses of the land, their way of life or their means of subsistence.

SECTION FOUR:  Organizational and Political Rights
Article XIX.
Rights of association, assembly, and freedom of expression and thought

1.
Indigenous peoples have rights of association, assembly, organization and expression, without interference and in accordance with their worldview, inter alia, values, usages, customs, ancestral traditions, beliefs, spirituality, and other distinctive cultural practices of each indigenous people and community.

2.
Indigenous peoples have the right to assemble on their sacred and ceremonial sites and areas, and for this purpose, they shall have free access, use, maintenance and development of these sites and areas, in accordance with their ancestral practices, without any limitations other than those established in the internal legislation of the States.

3.
Indigenous peoples, in particular those who are divided by borders, have the right to [move freely and] maintain full contact and common activities with their members and other peoples with whom they have ethnic, religious or linguistic ties who inhabit the lands of neighboring States, without discrimination. The States shall adopt measures, including the adoption of international instruments, to facilitate the exercise of these rights.
4.
[The States shall adopt measures aimed at facilitating the exercise of the rights recognized in this article, mindful of the rights of third persons.]
Article XX.
Right to [autonomy] or [and] self-government in their internal affairs
1.
Indigenous peoples, in the exercise of the right to self-determination within the States, have the right to autonomy and self-government with respect to, inter alia, culture, language, spirituality, education, information, means of communication, health, housing, employment, social well-being, maintenance of community security, of jurisdictional functions in matters of the ancestral lands or lands they traditionally occupy, family relations, economic activities, administration of land and resources, environment and entry of non-members; [and to determine with States the ways and means of financing {the exercise of these rights} these autonomous functions].

2.
Indigenous peoples have the right to maintain and develop their own decision-making institutions.  They also have the right to participate fully and effectively without discrimination in decision-making at all levels in relation to matters that may affect their rights. They may do so directly or through their representatives, and accordance with their own norms, procedures, and traditions.  They also have the right to equal opportunities to access and to participate fully and effectively as peoples in all national institutions and fora, including deliberative bodies.
Article XXI.
Indigenous law and jurisdiction


1.
The States shall recognize the authorities of indigenous peoples to exercise jurisdictional functions in their lands, to affect only members of said peoples, in accordance with their own standards, institutions and procedures.  Indigenous peoples have the right to maintain and strengthen their legal systems to address the internal matters that affect their rights and interests, and to apply them in accordance with their own rules and procedures. 
2.
The indigenous law and legal systems shall be recognized and respected by the national and international legal systems. 

3.
The matters referring to indigenous persons or to their rights or interests in the jurisdiction of each State shall be conducted so as to provide for the right of the indigenous people to full representation with dignity and equality before the law. Consequently, they are entitled, without discrimination, to equal protection and benefit of the law, the use of their own languages, and the use of linguistic and cultural interpreters.


4.
The States shall take effective measures in consultation with the indigenous peoples to ensure implementation of this article, for which they shall determine the coordination of the indigenous jurisdictional systems with the national legal systems. 

Article XXII.
Contributions of the indigenous legal and organizational systems
1.
The States shall facilitate the inclusion, within their national and regional organizational structures, as appropriate, of the traditional institutions and practices of the indigenous peoples, in consultation with and with the consent of said peoples.  

2.
The Indigenous peoples, in matters that may directly affect their rights, have the right to participate fully and effectively without discrimination in the design of institutions that serve them, in the development, adoption, and implementation of plans, public policies, and programs and activities, including those that the State agrees with multilateral institutions, as well as in the process of development of legislative, administrative and judicial measures. All of the above, with the purpose of strengthening and promoting central participation by indigenous peoples, and their identity, culture, traditions, organization and values.

3. States shall guarantee the right to free, prior, and informed consultation [obtain free, prior and informed consent] of the indigenous peoples concerned before adopting and implementing such policies and measures. 
Article XXIII.
[Treaties,] agreements, and constructive arrangements
Indigenous peoples have the right to the recognition, observance, and application of [the treaties, conventions, and other] agreements and constructive arrangements that they may have concluded with the States to which they belong or their successors the States or their successors may have concluded, in keeping with their spirit and intent, and to have the same be respected and observed by the States.
SECTION FIVE:  Social, Economic, and Collective Property Rights
Article XXIV.
Traditional forms of collective property and cultural survival.  Right to land, territory, and natural resources belonging to the nation that are found on lands and in habitats of indigenous peoples and communities
Indigenous peoples have the right to maintain and strengthen their distinctive spiritual, cultural, and material relationship to their ancestral lands and lands they traditionally occupy, and to the natural resources of the nation that are found on their lands and in their habitats, and the duty to assume their responsibilities to preserve them for themselves and for future generations.
1.
Indigenous peoples have the right to the recognition of their collective property rights and ancestral ownership rights with respect to their ancestral lands and habitats and lands and habitats that they traditionally occupy, as well as the sustainable use of the lands to which they have traditionally had access for carrying out their traditional activities and for sustenance, respecting the principles of the legal system of each State.  These rights also include the waters, coastal seas, flora, fauna, and all other resources of that habitat, as well as their environment, preserving these for themselves and future generations.

2.
Indigenous peoples have the right to legal recognition of the various and particular modalities and forms of property, possession, and ownership of their lands and habitats, in accordance with the principles of the legal system of each State. The States shall establish the special regimes appropriate for such recognition, and for their effective demarcation or titling.


The rights of the indigenous peoples to their ancestral lands and habitats or lands and habitats they traditionally occupy or use are permanent, exclusive, inalienable, imprescriptible, indefeasible, and inalienable.

The titles may only be modified by mutual agreement between the State and the respective indigenous peoples, with full knowledge and understanding by their members with respect to the nature and attributes of that property and of the proposed modification.  The agreement by the indigenous people concerned shall be given following its practices, usages and customs.


5.
Indigenous peoples have the right to attribute ownership within the community in accordance with the values, usages, and customs of each peoples.


6.
The States shall take adequate measures to avert, prevent, and punish any intrusion or use of such lands, territories, or resources by persons from outside to claim for themselves the property, possession, or right to use the same.


7.
In case the property rights over the minerals or resources of the subsoil belong to the State, or it has rights over other resources existing in the lands and territories of the indigenous peoples, the States shall establish or maintain procedures for the participation of the indigenous peoples for determining whether the interests of those peoples would be prejudiced and to what extent, before undertaking or authorizing any program involving prospecting, planning, or exploitation of the resources existing on their lands and territories.  The indigenous peoples concerned shall participate in the benefits of such activities, and receive fair compensation for any harm they might suffer as a result of such activities.


8.
The States shall provide, within their legal systems, a legal framework and effective legal remedies to protect the rights of the indigenous peoples referred to in this article.
Article XXV.
On transfers and relocations

1.
Indigenous peoples shall not be transferred or relocated without their free, prior, and informed consent, except in cases of natural disaster, national emergency, or exceptional grounds duly justified, through procedures jointly established with the indigenous peoples. In the event of a transfer or relocation, the States shall ensure the replacement by lands with characteristics similar to those of the original habitat and lands and shall accord them equal legal status, in accordance with the internal legal system of the State to which they belong, guaranteeing to them in all cases the right to return if the causes that gave rise to the displacement cease to exist. 


2.
Just and equitable compensation shall be paid to the indigenous peoples and to their members who are transferred or relocated for [any] loss or harm they may have suffered as a result of their displacement.

Article XXVI.
Indigenous peoples in voluntary isolation or initial contact

1.
Indigenous peoples in voluntary isolation or initial contact have the right to remain in that condition and to live freely and in accordance with their cultures.


2.
The States shall adopt adequate policies and measures with the knowledge and participation of indigenous peoples and organizations to recognize, respect, and protect the lands, environment, and cultures of these peoples as well as their life, and individual and collective integrity. 

Article XXVII. Labor Rights
1.
Indigenous peoples and persons have the rights and guarantees recognized in national and applicable international labor law.  States shall take all special measures to prevent, sanction and remedy the moral and material damage caused by the discrimination to which indigenous peoples and persons are subjected.

2.
States, in conjunction with indigenous peoples, shall adopt immediate and effective measures to eliminate exploitative labor practices with regard to indigenous peoples, in particular, indigenous children, adolescents, women and elders. 
3.
In case indigenous peoples are not effectively protected by the laws applicable to workers in general, States, in conjunction with indigenous peoples, shall take all measures that may be necessary in order to:

a.
protect indigenous workers and employees in relation to contracting under fair and equal conditions of employment in both formal and informal labor arrangements; 

b.
establish, apply, or improve labor inspection and the enforcement of rules with particular attention to, inter alia, regions, companies,  and labor activities in which indigenous workers or employees participate; 

c.
establish, apply or enforce laws so that both female and male indigenous workers:

i.
enjoy equal opportunities and treatment in all terms, conditions, and privileges of employment, including education and training, under national and applicable international law;

ii.
enjoy the right of association, the right to form trade unions, and join trade union activities, and the right to bargain collectively with employers through representatives of their own choosing or workers’ organizations, including  traditional authorities;

iii. are not subject to discrimination or harassment on the basis of, inter alia, race, sex, indigenous origin or identity;

iv.
are not subject to coercive hiring systems, including debt servitude or any other form of forced or compulsory labor regardless of whether the labor arrangement arises from law, custom, or an individual or collective arrangement, in which case the labor arrangement shall be deemed absolutely null and void;

v.
are not forced to work in conditions that endanger their health and personal safety; and are protected from work that does not comport with occupational health and safety standards; and

vi.
receive full and effective legal  protection, without discrimination, when they provide their services as seasonal, occasional, or migrant workers, as well as when they are contracted by employers such that they receive the benefits of the national legislation and practices, which shall be in accordance with the international human rights laws and standards for this category of workers; 

d.
ensure that the indigenous workers and their employers are informed of the rights of indigenous workers under national law and applicable international and indigenous standards, and of the remedies and actions available to them to protect those rights.

4.
States shall take measures to promote employment of indigenous individuals.
5.
In all cases, applicable indigenous labor laws, norms, and policies shall take precedence within the jurisdiction of the indigenous peoples concerned, in accordance with internal legal systems.
Article XXVIII.
Protection of Cultural Heritage and Collective Intellectual Property

1.
Indigenous peoples have the right to the full recognition and respect for their property, ownership, possession, control, development, and protection of their tangible and intangible cultural heritage and intellectual property, including its collective nature, transmitted through millennia, from generation to generation.


2.
The collective intellectual property of indigenous peoples includes, inter alia, traditional knowledge, ancestral designs and procedures, cultural, artistic, spiritual, technological, and scientific, expressions, genetic resources including human genetic resources, tangible and intangible cultural heritage, as well as the knowledge and developments of their own related to biodiversity and the utility and qualities of seeds and medicinal plants, flora and fauna.


3.
States, in conjunction with indigenous peoples, shall adopt measures necessary to guarantee that national and international agreements and regimes provide adequate recognition and protection for indigenous peoples’ cultural heritage and collective intellectual property.  These measures shall be adopted with the free, prior, and informed consultation and consent of indigenous peoples.
[Article XXIX.
Right to development
1.
Indigenous peoples have the right to freely determine their political, economic, social and cultural development in conformity with their own world view. They also have the right to be guaranteed the enjoyment of their own means of subsistence and development, and to engage freely in all their traditional economic activities.

2.
This right includes the development of projects and [policies, plans,] programs [and strategies] for sustainable development and to administer them through their own institutions.

3.
Indigenous peoples have the right to obtain adequate means for their own development from the State, as well as those from international cooperation, which shall be negotiated through the competent State agencies.
4.
Indigenous peoples have the right to direct and effective participation in the formulation and preparation [implementation and evaluation] of State economic development projects plans and programs and public policies which may affect them directly or indirectly.

The States shall take the necessary measures to ensure that the decisions referring to said programs or projects that affect the rights or living conditions of indigenous peoples are made with the free, prior and informed consultation [consent] or agreement of the indigenous peoples affected, on the basis of the measures proposed.

6.
Indigenous peoples have the right to effective measures to mitigate adverse ecological, economic, social, cultural, or spiritual impacts of development projects. Indigenous peoples who have been deprived of their own means of subsistence and development have the right to restitution and, where this is not possible, to fair and equitable compensation. This includes the right to compensation for any damage caused to them by the implementation of State, international financial institutions or private business plans, programs, or projects.
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