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1.
Introduction
The Permanent Council transmitted to the Committee on Juridical and Political Affairs the Annual Report of the Inter-American Juridical Committee for 2006 (CP/doc.4178/07 of February 16, 2007), for examination and such comments and recommendations as the Committee considered appropriate, so as to enable the Permanent Council to comply with the provisions of Article 91.f of the Charter of the Organization of American States.

At its meetings of March 22, 2006, the Committee on Juridical and Political Affairs received the Inter-American Juridical Committee in the person of its Chair, Dr. Jean-Paul Hubert, and doctors Ricardo Seitenfus and Mauricio Herdocia, members of the Committee.  Dr. Jean-Paul Hubert gave an oral presentation of the report.  The Committee on Juridical and Political Affairs then proceeded to examine document CP/doc.4178/07 from both a stylistic and a substantive point of view and decided to make comments and recommendations thereon.
2.
Presentation of the Annual Report of the Inter-American Juridical Committee
Dr. Jean-Paul Hubert, Chair of the Inter-American Juridical Committee, began the presentation on the annual report of that Committee on the activities it had carried out in 2005.  That presentation is attached to this report as Appendix I. He also mentioned the results of the most recent regular session of the Juridical Committee, held from February 26 to March 9, 2007 in El Salvador.  He noted that the Committee had already sent to the Chair of the respective working group the text of resolution CJI/RES. 124 (LXX-O/07) "The Struggle against Discrimination and Intolerance in the Americas", to which was annexed report CJI/doc.258/07 on this issue, as a contribution to its negotiations on a draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance.  As well, he reported, resolution CJI/RES. 125 (LXX-O/07), "Promotion of the International Criminal Court”, had also been sent to the Permanent Council, together with report CJI/doc.256/07 and resolution CJI/RES. 123 (LXX-O/07), "Right to Information", to which was attached document CJI/doc.25/00 "Right to Information:  Access to and Protection of Information and Personal Data in Electronic Format", as requested by the General Assembly.  All these resolutions and reports were approved during that regular session.

3.
Observations and recommendations by the Committee on Juridical and Political Affairs
Once the Chair of the Inter-American Juridical Committee had completed his presentation of the CJI’s annual report on its activities in 2006, the following delegations took the floor:  Colombia, Chile, Nicaragua, Brazil, Ecuador, Dominican Republic, El Salvador, Mexico, United States, Costa Rica, Uruguay, and Canada.

The delegation of Colombia congratulated the Inter-American Juridical Committee for the successful celebration of its centenary.  It stressed the Committee's contributions to the Inter-American Specialized Conferences on Private International Law (CIDIPs) since their beginning, and recognized its work in the field of public and private international law.  It also pointed to its fundamental contribution to the topic of democracy and integral development and the importance of the document presented in this respect, which is today being examined by the working group preparing the draft Social Charter.  It also praised the study on the International Criminal Court.  Finally, it said Colombia believes in the important role that the Inter-American Juridical Committee is playing to help the Organization fulfill the provisions of Chapter XIV of the OAS Charter, and that in its advisory capacity it has been decisive in promoting the progress of development and codification of international law.

The delegation of Chile praised the quality of the report on the interdependence between democracy and economic and social development and its importance for the process of negotiating the Social Charter of the Americas.  It called for countries to make greater use of the Inter-American Juridical Committee and to seek its legal opinions, as had been done in the past on the issues of corruption and the Inter-American Democratic Charter.  Finally, it stressed the need to continue holding courses and supporting all other means to disseminate international law, and the need to have rapporteurs present in the various negotiating forums of the Organization's political bodies.

The delegation of Nicaragua stressed the importance of the various issues addressed in the Committee’s agenda as well as the annual Course on International Law, and the capacity of the Inter-American Juridical Committee to deal with requests from the political bodies of the OAS.

The delegation of Brazil thanked the Inter-American Juridical Committee for its support of the working group responsible for the issue of racism, discrimination, and intolerance, and noted the need for a new legal instrument to respond to the new challenges arising in this area.

The delegation of Ecuador thanked the Inter-American Juridical Committee for its reports on democracy and economic and social development, and on the International Criminal Court.

The delegation of the Dominican Republic highlighted the work of the Inter-American Juridical Committee during the past year, noting that its reports have been of great relevance for the work underway within the OAS.  It also referred to the issue of the right to identity, on which the Permanent Council will be consulting the Juridical Committee.

The delegation of El Salvador praised the diligence with which the Inter-American Juridical Committee has fulfilled its mandates from the General Assembly and the Permanent Council.  It also noted the CJI’s cooperation with other international agencies, such as the United Nations Committee on International Law, and its links with the legal advisory offices of foreign ministries.  Finally, the delegation expressed its country's pleasure at hosting the 70th session of the Inter-American Juridical Committee, from February 26 to March 9, 2007.

The delegation of Mexico recognized the support of the Inter-American Juridical Committee for the International Criminal Court through its recommendations to strengthen cooperation between that court and member states.  It also welcomed the Committee’s contributions to the CIDIP process.  On the other hand, it noted the need for greater input from the Juridical Committee on the issue of consumer protection.  It stressed the many contributions that the Juridical Committee had made to the development of inter-American law during its 100 years of existence.

The United States delegation stressed the importance of the many issues being addressed by the Inter-American Juridical Committee and indicated that its report on the International Criminal Court would be examined very carefully.

The delegation of Costa Rica recognized the importance of international legal cooperation for consolidating the rules of international criminal law, and suggested that a new focus in the analysis of international relations was needed in order to highlight the relationship between democracy and development.  It also mentioned the need to strengthen mechanisms for institutionalizing democracy, as the only alternative for the Hemisphere.  Finally, it cited the anticorruption campaign, the struggle against terrorism, and the delineation of boundaries as issues that deserve great attention on the hemispheric agenda.

The delegation of Uruguay referred to the new challenges facing the Inter-American Juridical Committee, and stressed the issue of the International Criminal Court, calling attention to the new legislation adopted by Uruguay to give effect to the provisions of the Rome Statute.

The delegation of Canada also thanked the Inter-American Juridical Committee for its contributions to the inter-American system.

The Chair of the Inter-American Juridical Committee, Jean-Paul Hubert, thanked the various delegations for their support of the Committee's work, and declared the Committee’s readiness to respond as promptly as possible to the mandates from the General Assembly.

As well, he indicated that the Juridical Committee is striving for a closer and more dynamic relationship with the Committee on Juridical and Political Affairs, and suggested that rapporteurs on the various issues might participate more actively in the processing and consideration of those issues in the CAJP.

Dr. Mauricio Herdocia, a member of the Inter-American Juridical Committee, stressed the need for it to strengthen its capacity for initiative, and to involve itself in matters that have a direct impact on people's quality of life, as well as the issue of access to public information.

Dr. Ricardo Seitenfus, a member of the Inter-American Juridical Committee, pointed to the inclusion of access to justice as an issue on the Committee's agenda.

Finally, the Chair of the Committee on Juridical and Political Affairs thanked the members of the Inter-American Juridical Committee for their presence, and proposed that the CAJP take note of the report of the Juridical Committee and of the observations and recommendations made by delegations.

4.
Conclusions
The Committee on Juridical and Political Affairs, at its meeting of March 22, 2007, decided to take note of the Annual Report of the Inter-American Juridical Committee on its activities during 2006 and to submit to the Permanent Council the present report, which contains observations and recommendations on the examination of the Annual Report of Inter-American Juridical Committee to the General Assembly.
Attached to this report as Appendix II is a draft resolution reflecting the aforementioned observations and recommendations, to be remitted, along with the corresponding report, to the General Assembly at its thirty-seventh regular session.
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* * *

It is an honor for me to have been invited, as Chair of the Inter-American Juridical Committee, to give a summary of the Committee's activities during the year 2006.  During the years 1990 to 1994, when I had the great privilege of representing Canada in this same chamber as its first Permanent Representative to the OAS, I never imagined that, 13 years later, I would have the pleasure of returning, this time to address you on behalf of the Inter-American Juridical Committee.  I am very gratified by your presence.

I.
INTRODUCTION

2006, the Centennial year of the Inter-American Juridical Committee

In adopting a Declaration on the Centennial of the Inter-American Juridical Committee [AG/DEC. 49 (XXXVI-O/06)], the OAS General Assembly, during its thirty-sixth regular session (Santo Domingo, Dominican Republic, June 2006) proclaimed 2006 the year for commemorating that Centennial.  The forerunner of the Inter-American Juridical Committee was the International Board of Jurists in Rio de Janeiro, created by the Third International Conference of American States in 1906.

This historic commemoration gave rise to various activities of special importance for the Committee.  These included the ceremony held here in Washington by the Permanent Council, with the presence of members of the Committee meeting at OAS headquarters on the occasion of their first regular session of the year.  At that time the Chair of the Committee, Dr. Mauricio Herdocia Sacasa, summarized and highlighted the Committee's major contributions to international law, both universal and hemispheric, during its 100 years of studies and opinions, as he did again during the heavily attended Centennial commemoration ceremony held on August 16, 2006 at the Itamaraty Palace in Rio de Janeiro, the headquarters of the Juridical Committee, during its second annual session.

Similarly, during its annual presentation to the United Nations Commission of International Law in Geneva, the representative of the Inter-American Juridical Committee took advantage of the occasion to share with UN jurists some of the highlights of the Committee's history, and the original contributions of the inter-American system to the development of international law in many sectors.

Finally, I should mention the Inter-American Juridical Committee's choice of “International Law in the Americas:  100 years of the Inter-American Juridical Committee" as the theme for its 33rd Course on International Law (Rio de Janeiro August 2006), and the publication of a commemorative work entitled "The Inter-American Juridical Committee: a Century of Contributions to International Law", by the OAS Office of International Law, with the active participation of the Committee.

The Juridical Committee approved a resolution, “Thanks to the Government of the Federative Republic of Brazil” (69th Regular Session, CJI/RES. 111 (LXIX-O/06)), in which it thanked the Brazilian government for the significant support it had given the Juridical Committee in its centenary celebrations and drew particular attention to the Brazilian cooperation that made possible the publication of the commemorative centenary book and the successful holding of the ceremony.

II.
TOPICS DISCUSSED BY THE INTER-AMERICAN JURIDICAL COMMITTEE AT THE REGULAR SESSIONS HELD IN 2006

As indicated previously, the Inter-American Juridical Committee held two regular sessions during 2006, the first here in Washington, and the second in Rio de Janeiro, Brazil.

In the course of those two meetings, the Committee had on its agenda the following topics:

1.
International Criminal Court
During its 68th regular session (Washington, D.C., March 2006), with the support of the Office of International Law and experts from the American Society of International Law, the Vanderbilt University School of Law and the University of California, and the Special Advisor to the Prosecutor of the International Criminal Court, the Inter-American Juridical Committee conducted a workshop on the structure and functioning of the International Criminal Court, the implementation of the Rome Statute, and the topic “Democracy in the Americas and the International Criminal Court.”
During the same session, the Juridical Committee approved a report on the International Criminal Court prepared by the rapporteur for this topic, Dr. Mauricio Herdocia Sacasa.  That report contained, among other things, an analysis of certain relevant provisions of the Rome Statute, such as res judicata, the irrelevance of official capacity, the functions and powers of the Prosecutor of the International Criminal Court, detention procedure, life imprisonment, and pardons and amnesties.  It also summarized the proposals received from 17 member states to the questionnaire circulated previously by the Committee.  In addition the Committee (a) asked member states that have not yet replied to the questionnaire to fill it in, (b) requested States Parties to the Statute of the International Criminal Court that have completed the process of adopting laws and implementing Parts IX (on international cooperation and judicial assistance) and X (on enforcement of sentences) of that Statute to notify the Inter-American Juridical Committee of that fact; (c) asked States that have completed the process of adopting laws that incorporate, modify, or add the criminal offenses addressed in the Rome Statute to provide updated information thereon to the Committee; and (d) requested States Parties to the Rome Statute to report any other amendment that facilitates cooperation with the International Criminal Court.

At its thirty-sixth regular session (Santo Domingo, June 2006), the OAS General Assembly asked the Committee to prepare a set of recommendations to OAS member states on ways to strengthen cooperation with the International Criminal Court, for forwarding to the General Assembly at its thirty-seventh regular session, i.e. next June.

During the Committee's 69th regular session (Rio de Janeiro, August 2006), the rapporteur summarized the inputs received at the working session held by the OAS Committee on Juridical and Political Affairs with the representative of the International Criminal Court in February 2006, and explained that with the results of that session he would proceed to study and draw up the documents necessary to fulfill the applicable mandates.  Finally, another request was sent out, through the General Secretariat, for member states that have not yet done so to respond to the questionnaire.

2.
Legal aspects of the interdependence between democracy and economic and social development

It will be recalled that the Committee included this theme on its agenda after the General Assembly, during its thirty-fourth regular session (Quito, Ecuador, June 2004) requested that, as part of its considerations on "Application of the Inter-American Democratic Charter", the Committee should examine "the legal aspects of the interdependence between democracy and economic and social development," bearing in mind the recommendations and declarations contained in various hemispheric and universal instruments.

The Juridical Committee held wide-ranging discussions of the issue during the following four sessions, including its 68th regular session (Washington, D.C., March 2006) when it received and examined the final report (CJI/doc.190/05 rev. 3)of the rapporteur, Dr. Jean-Paul Hubert.

In his report, and before suggesting some possible conclusions from his analysis of the issue, the rapporteur presented some general considerations and some important statements regarding the interrelation and interdependence of democracy and economic and social development.  For example, he referred to the debate (more political than juridical in nature) over which must come first, democracy or development.  He insisted that, while economic development and social development are not absolute preconditions for democracy, they certainly strengthen it, and that while the lack of development may pose a threat to democracy, this cannot be used as an excuse for eliminating or curtailing it.

The rapporteur also referred to the question of whether there is a “right to democracy,” and/or a “right to development” inherent in international law in general, and in the international law of the Americas, and if there were such rights, who exactly would be the beneficiaries, and what obligations they would create.  He addressed the relationship between democracy and economic and social development, on one hand, and human rights on the other, concluding that, regardless of whether democracy is a human right, the two concepts must not be confused.

In the wake of these and other considerations of a general nature, and on the basis of his review and analysis of the relevant documents attached to his report, the rapporteur offered a series of conclusions that he put to other members of the Committee with a view to providing sufficient information for the adoption of a possible resolution.  Among those conclusions were the following:  (i) the Juridical Committee must eschew political considerations with respect to the mandate; (ii) democracy is a legally protected value in the inter-American system, and the OAS is empowered as an organ to promote and uphold democracy; (iii) the OAS “mission” to defend democracy is clearly accompanied by that of preventing and anticipating the ‘causes’ that affect democracy; (iv) lack of development is widely acknowledged as one of such causes; (v) while the absence or lack of development can and does imperil democracy, that cannot be a justification to suppress or diminish democracy; (vi) any State in which the democratic process is interrupted immediately incurs the obligation to restore it; (vii) the Inter-American Democratic Charter is a binding international instrument which takes into consideration the progressive development of international law; (viii) the debate about which comes first, development or democracy, addresses a complex issue regarding which there is considerable disagreement; moreover, it is, in principle, a political, not a legal, issue; (ix) the Inter-American Democratic Charter establishes the existence of a right of peoples to democracy and an obligation of governments to defend it; (x) while there is a growing consensus about the existence of a right to development; there is no consensus that this right to development establishes an obligation of States such that sanctions could be applied for noncompliance; (xi) the Inter-American Democratic Charter is not designed for application to lack-of-development cases; (xii) when looked upon from the specific angle of the possible “legal” aspects of the universally proclaimed interdependence between “democracy” and “economic and social development”, there would appear to be very fundamental differences, as least as pertains to the inter-American system; (xiii) in this respect, while the member states, through their Democratic Charter and pursuant to the OAS Charter, have endorsed and imposed upon themselves individually an ‘obligation of democracy’; an obligation the breach of which carries immediate political and legal consequences, the same does not apply to development; (xiv) there is nowhere to be found any sanctionable or enforceable “obligation of development”: the one obligation which all OAS members undeniably have with regard to development is that of collaborating with one another to promote and achieve development, since, as per the OAS Charter, “Inter-American cooperation for integral development is the common and joint responsibility of the Member States”;

These considerations led the rapporteur to ponder whether what the Committee had in fact been asked was whether there are legal answers that would correct or improve upon the above situation.  He considered that hemispheric documents as they now exist, and more specifically the OAS Charter and the Inter-American Democratic Charter, already establish in their proper and specific perspectives and legal scopes the rights and obligations of its members, as well as the duties of the OAS itself and of its bodies, with regard to democracy on one hand, and social and economic development on the other, and their interdependence.

Yet, should there be a political will on the part of OAS members to proceed with the negotiation and eventual approbation of a new instrument aimed at better addressing the interdependence between democracy and development, he suggested one of the objectives of such a document could be a better understanding, interpretation, and effective application of such existing rights and obligations, incorporating them as they evolve.

He concluded that such an instrument would naturally need to find its foundation in the OAS Charter and take into account the Inter-American Democratic Charter.  The rights and obligations it could spell out would therefore need to take into consideration the basic differences in the generally accepted legal parameters attached to the interrelated notions of “democracy” on one hand, and “economic and social development” on the other.
The rapporteur's report was well received by the Juridical Committee and, after a wide-ranging discussion of its contents and its conclusions, the Committee approved resolution CJI/RES. 106 (LXVIII-O/06) on the legal aspects of the interdependence between democracy and economic and social development, which is attached to the report of the rapporteur.

In that resolution, the Committee considered, among other things, that in relation to the "democracy" part of the "democracy and economic and social development" equation, it follows from the Inter-American Democratic Charter that: (a) “the peoples of the America have a right to democracy and their governments have an obligation to promote and defend it”, pursuant to the OAS Charter, and that (b) observance of the attributes inherent to democracy supported on the rule of law is indissolubly linked to the enforcement of representative democracy.  In relation to the part corresponding to “economic and social development”, and pursuant to the OAS Charter and the Inter-American Democratic Charter, the resolution deduced that: (a) both “economic” development and “social” development are now considered as components inherent to “integral development” established in the inter-American system and that the human being is the central subject of the development process, and that (b) the primary responsibility to achieve development lies with each of the member states, which have the duty to cooperate with each other in accordance with the rule of common and shared responsibility of the member states.

The resolution thereupon concludes that:  (a) “International legal regulations with regard to the effective exercise of representative democracy in the States of the inter-American system form a specific and special order, and therefore, albeit complementary, different from others with another purpose, (...)” (CJI/RES. 5/LII/98 dated March 19, 1998), and that (b) although economic and social development consolidates and strengthens democracy, the absence of adequate levels of development cannot be a call to affect democracy.  It then reaffirmed that, without detriment to the foregoing, eradication of abject poverty is an essential part of promoting and consolidating representative democracy.

It also concluded that, on analyzing the possible legal aspects of interdependence between democracy and economic and social development, there are differences in focus, to the extent that: (i) the countries of the Hemisphere, in accordance with the inter-American legal system, have assumed that democracy is an obligation whose violation gives rise to lawsuits by the Organization, while (ii) the current inter-American system in terms of economic and social development does not provide sanctions or legal consequences referring to failure to comply with cooperation agreements for development. 

Consequently, the obligation toward democracy and the obligation to cooperate with development have different legal effects, regardless of the interdependence declared in the OAS Charter and Inter-American Democratic Charter.

The resolution concluded by affirming that development has a component of economic, social, and cultural rights enshrined in international and inter-American declarations and legal instruments in the sphere of human rights, an essential part of democracy, and that its increasing prevalence strengthens the legal link and interdependence between democracy, integral development, and combating poverty, as stated in the Inter-American Democratic Charter
Subsequently, during its thirty-sixth regular session (Santo Domingo, June, 2006) the General Assembly requested the Juridical Committee to include a final report on the topic in its next annual report, i.e. in the one presented today.  Nevertheless, the Committee Chair thought it best not to wait, and at his request the Office of International Law forwarded resolution CJI/RES. 106 (LXVIII-O/06) to the Permanent Council on July 14, 2006, together with document CJI/doc.190/05 rev. 3.

During the Committee’s 69th regular session (Rio de Janeiro, August, 2006), the rapporteur's report having already been sent to the political bodies of the Organization, the matter was left as one of the topics under consideration on the Committee's agenda.

3.
Preparations for commemoration of the IJC Centennial

At its 68th regular session (Washington, D.C., March 2006), the Juridical Committee reviewed the preparations and program for the commemoration of the Committee’s centennial and discussed the book to be published to mark this milestone.  It also considered the topics it was going to discuss at the closure of the centennial and the events planned for the August 14, 15, and 16, 2006, which were to involve five sessions on the inter-American challenges and the ceremony commemorating the centennial.
At the 69th regular session (Rio de Janeiro, August 2006), Dr. Manoel Moletta, Secretary to the Committee, gave a presentation about the book to commemorate the centenary, and thanked the members of the General Secretariat staff responsible for preparing the edition and the authors who wrote the various articles contained in the volume.

In light of the Brazilian government’s support for the centenary celebrations and the publication of the book, the Inter-American Juridical Committee adopted resolution CJI/RES. 111 (LXIX-O/06) Thanks to the Government of the Federative Republic of Brazil.
The Chair then moved to discussion of the General Assembly's invitation, issued during its thirty-sixth regular session (Santo Domingo, June 2006) to the Juridical Committee, through the Permanent Council, to present its views on the general principles of law that form the legal basis of the inter-American system.  The Chair recalled the original text of the draft Declaration on the Centenary of the Committee, which contained a series of general legal principles recognized by the inter-American system, and said that it provided a good starting point for working toward fulfilling the mandate of the General Assembly.  It was decided to hold talks with the Chair of the Committee on Juridical and Political Affairs in order to identify the best way to tackle the subject.  A decision was made to comply with the mandate as part of the presentation of the Juridical Committee’s Annual Report to the OAS Committee on Juridical and Political Affairs in March 2007.

4.
Seventh Inter-American Specialized Conference on International Private Law

At its 68th regular session (Washington, D.C., March 2006), the Juridical Committee considered report CJI/doc.209/06, presented by Dr. Ana Elizabeth Villalta Vizcarra, the rapporteur for this topic, who, after summarizing the background to the subject, recalled the General Assembly mandates contained in resolutions AG/RES. 2069 (XXXV-O/05) and AG/RES. 2065 (XXXV-O/05), in which the Juridical Committee was asked to comment on the final agenda items of CIDIP-VII and to assist with the preparatory studies on those subjects.  On the first of the two topics approved for CIDIP-VII, consumer protection, three documents are in preparation:  a Brazilian draft of an Applicable Law Convention, a United States proposal for a Model Law on Monetary Restitution, and a Canadian text of a Convention on Jurisdiction.  Each of these proposals is of a different scope, but, at first glance, the three are mutually compatible.  On the second topic of CIDIP-VII, the idea is to establish a new registry system for implementation of the Model Inter-American Law on Secured Transactions.

At the Chair's request, Dr. John Wilson, Legal Officer at the Office of International Law, gave a brief summary of the methodology adopted in the preparatory work for CIDIP-VII, which would include a virtual forum in which governmental and independent experts could exchange ideas.  Dr. Wilson also mentioned the possibility that the Committee might participate in that virtual forum.

From the discussion it emerged that the forum's website would contain a page for the Juridical Committee at which its reports on the subject would be posted, and a resolution was adopted [CJI/RES.104 (LXVIII-O/06)] requesting the rapporteurs for the subject (Dr. Antonio F. Perez being the co-rapporteur) to participate in a coordinated manner in that forum, as representatives of the Committee.

During its thirty-sixth regular session (Santo Domingo, June 2006), the OAS General Assembly adopted resolution AG/RES. 2218 (XXXVI-O/06) in which it asked the Committee to cooperate in the preparations for CIDIP-VII and encouraged the rapporteurs for this topic to participate in the consultation mechanisms to be established for work on the topics proposed for that Conference.

During the 69th regular session of the Juridical Committee (Rio de Janeiro, August 2006) Dr. Villalta reported on the progress of the virtual forum on CIDIP-VII.  Dr. Perez considered it advisable that the Committee should not formulate concrete recommendations until it had the three documents in hand and could take a comprehensive view of the topic.  He suggested instead that the Committee proceed with a more conceptual analysis.

The Juridical Committee adopted resolution CJI/RES. 115 (LXIX-O/06), in which it reiterated its support for the CIDIP process as the best possible forum for codifying and harmonizing private international law in the Hemisphere.  It also reiterated its support for the rapporteurs’ participation in the preparations for CIDIP-VII.  Finally, it resolved to draw up new texts, comments, and questions for the CIDIP-VII Internet discussion forum, in order to encourage dialogue toward the production of instruments for implementation in all the Organization’s member states.

5.
Considerations on the task of codifying and harmonizing international law in the Americas

The report presented by Dr. Ana Elizabeth Villalta Vizcarra, co-rapporteur for the topic, during the 68th regular session of the Juridical Committee (Washington, D.C., March 2006), recalled that that in this area the Committee aims to study the process of codifying private international law, make an inventory of what already exists in this field and of the Juridical Committee’s contributions to the process, and put forward conclusions as to the best way to codify and harmonize international rules.  The Committee asked the rapporteur [CJI/RES.103 (LXVIII-O/06)] to submit an updated report on the topic at its next meeting.

During its thirty-sixth regular session (Santo Domingo, June 2006), the OAS General Assembly adopted resolution AG/RES. 2218 (XXXVI-O/06), which requests that the Inter-American Juridical Committee continue considering the topic.

During the 69th regular session of the Juridical Committee (Rio de Janeiro, August 2006), its members suggested that, although the topic was complex, it should be possible for the Committee to adopt a decision on the way in which a general system of private law could be established in the Hemisphere. It was also suggested, however, that at the current juncture it was more important to consider the specific topics of CIDIP-VII, since they represented the most direct and effective way in which the Juridical Committee could help codify private international law in the Americas.

In connection with this, Dr. Ana Elizabeth Villalta Vizcarra spoke of the importance of preserving the CIDIP process as the prime forum for codifying and harmonizing private international law in the Hemisphere.  She also cited the differences between universal forums (such as The Hague Conference on Private International Law) and regional forums like CIDIP, and underscored the need to preserve the latter, since they facilitated greater participation by the region’s States and responded more accurately to the needs and realities of the hemisphere.

Finally, the Committee adopted resolution CJI/RES. 116 (LXIX-O/06) , in which, inter alia, it recognized the valuable contribution made by the CIDIP process in modernizing, harmonizing, and standardizing the applicable law in the Americas; emphasized the renewed interest and new dimensions acquired by this important topic in light of the progress made with subregional integration efforts and the agreements struck in the areas of free trade, investments, and services; underscored the importance of increasing the number of ratifications of and accessions to the CIDIP conventions and the incorporation of model laws into domestic law; and noted that the CIDIPs have helped demonstrate the complementary benefits of common law and civil law, thereby generating a new dynamic of integration and enrichment that strengthens the basic unity of the inter-American system.

6.
Right to information:  access to and protection of information and personal data

In its discussion on this topic during its 68th regular session (Washington, D.C., March 2006), the Juridical Committee recalled that it still had to fulfill a previous mandate from the General Assembly with respect to an update on the protection of personal data, based on comparative law, and it appointed Dr. Jaime Aparicio as rapporteur for the topic.

The General Assembly, during its thirty-sixth regular session (Santo Domingo, June 2006) again requested such an update, and also asked for an update of a study prepared by Dr. Jonathan Fried in 2000 on "Right to information: Access to and protection of information and personal data in electronic format” (AG/RES. 2218 (XXXVI-O/06) and AG/RES. 2252 (XXXVI-O/06)) on the basis of a new questionnaire that the Committee would prepare with the help of the Secretariat.

During the 69th regular session of the Juridical Committee (Rio de Janeiro, August 2006), the rapporteur presented, with the assistance of Dr. Antonio F. Perez, a Questionnaire for the OAS Member States Concerning  Legislation on Access to Information and Protection of Personal Data in View of the Possible Drafting of a Legal Instrument (CJI/doc.232/06 rev. 1).

The questionnaire’s basic structure, he explained, focused on the national laws of the member states, the basic rules governing information access and data protection, and the ways in which those provisions were implemented and enforced.  The questionnaire also asked member states for their opinion on the possible adoption of an inter-American instrument on access to information and the protection of personal data.

Committee members said it was important to emphasize that the ultimate goal of this undertaking was the possible drafting of an inter-American instrument on those two topics of access to information and protection of personal data.  The Juridical Committee then approved the questionnaire and asked the General Secretariat to convey it to the Organization’s member states so that the Juridical Committee could proceed to study this question.

The Chair reminded the Committee of the above-mentioned report prepared by Dr. Fried and asked the Office of International Law to update that study as it related to comparative legislation, for prompt conveyance to the rapporteurs.

7.
Principles of Judicial Ethics

At its 68th regular session (Washington, D.C., March 2006), the Juridical Committee appointed Dr. José Manuel Delgado Ocando as rapporteur on the topic.  During the recess, he presented document CJI/doc.221/06, “Preliminary Notes on Principles of Judicial Ethics”.

During the Committee’s 69th regular session (Rio de Janeiro, August 2006), given the rapporteur’s resignation from the Committee for health reasons, Dr. Ana Elizabeth Villalta Vizcarra was selected as the new rapporteur for the topic.

The Chair then gave a verbal summary of the report prepared by Dr. Delgado Ocando.  After describing in detail the work of compiling various international instruments on judicial ethics, the report referred to several issues that affect the independence of the judiciary, particularly the fact that court magistrates in some countries of the Americas are subject to influences from the political system.  After some general considerations about the principles and rules that govern this matter, the report went on to explain the way in which internationally accepted judicial ethical principles are addressed, and described the results of the Sixth Ibero-American Summit of Supreme Court Chief Justices of 2001.

In its conclusions, the report offered some thoughts about the impact that enacting a code of judicial ethics might or might not have on the independence of the judiciary, noting that, in some cases, doubts could arise about the relative effectiveness of such codes in the absence of social, political, and economic conditions underpinning the ethical responsibility of members of the judicial branch.

With respect to the independence of the judiciary, during the Committee's discussion members noted that a balance had to be struck between judicial independence and the handling of cases by the courts, in the sense that independence must not be used to impede access to justice.

Finally, the Chair said that one very important task would be to gather together all the Juridical Committee’s work on this topic (including the report and proposal drafted by Dr. Jonathan T. Fried, a former member of the Committee) and compile it into a Code of Judicial Ethics for the Hemisphere.  It was also noted that if it were decided to draft such a code, it would have to apply not only to judges, but to all participants with direct ties to the judiciary and to the administration of justice.

8.
Legal aspects of inter-American security

The Juridical Committee did not consider this topic at its 68th regular session (Washington, D.C., March 2006).

At its 69th regular session (Rio de Janeiro, August 2006), the Chair of the Committee remarked that there was no specific mandate regarding this topic.  However, he suggested waiting until the new members of the Juridical Committee arrived in March 2007 to explore the direction to be taken in its treatment.

9.
Joint efforts of the Americas in the struggle against corruption and impunity
The Inter-American Juridical Committee did not consider this topic at its 68th regular session (Washington, D.C., March 2006).

At its 69th regular session (Rio de Janeiro, August 2006), the Chair recalled that the Committee had already complied with the General Assembly’s mandate.  Since the resolution requires no new action in this regard, he also said that the Committee should consider removing it from its agenda. 

10.
Follow-up to the Implementation of the Inter-American Democratic Charter 

The Inter-American Juridical Committee did not consider this topic at its 68th regular session (Washington, D.C., March 2006), nor did it do so at its 69th regular session (Rio de Janeiro, August 2006).

11.
Preparation of a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance
During the 68th regular session of the Committee (Washington, D.C., March 2006), given indications of a political will on the part of OAS members to prepare a draft convention on this matter, the Committee elected Dr. Jaime Aparicio as rapporteur for this topic. 

On this point, Dr. Dante Negro, Director of the Office of International Law, said that the Office, in its capacity as the Working Group’s technical secretariat, was keeping track of each stage of this effort and would keep the Juridical Committee informed.

At its thirty-sixth regular session (Santo Domingo, June 2006), the General Assembly adopted resolution AG/RES. 2168 (XXXVI-O/06), “Combating Racism and All Forms of Discrimination and Intolerance and Consideration of the Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance”, instructing the Working Group to begin negotiations on a draft convention and reiterating the invitation to the organs, agencies, and entities of the Organization to prepare inputs for consideration by the Working Group.

At the 69th regular session (Rio de Janeiro, August 2006), at the Chair’s request, Dr. Dante Negro reported on developments with the draft convention. The members of the Inter-American Juridical Committee agreed to offer analysis and comments on the draft convention when it was at a more advanced stage.

In a letter dated October 10, 2006 to the Chair of the Inter-American Juridical Committee from the Chair of the Working Group responsible for preparing a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance, Counselor Maria Cristina Pereira da Silva transmitted to the Committee the draft of that convention, and asked it to provide its views as a contribution to the negotiations in the working group.  The Chair responded that the draft would be put to the immediate consideration of Committee members, so that an agreed opinion could be provided during the 70th regular session of the Committee scheduled for late February 2007 in San Salvador, El Salvador.

12.
Thoughts on the Challenges of the Inter-American Juridical Committee 
During the 69th Session of the Inter-American Juridical Committee (Rio de Janeiro, August 2006), Dr. Eduardo Vio took the occasion of the Committee’s centennial celebrations to present a paper with Some Considerations on the Challenges of the Inter-American Juridical Committee at its Centenary.  He proposed a number of alternatives for modernizing the structure and functions of the Committee for its future work, including the possibility that it might come to serve as a body for resolving disputes among the OAS member states. He also proposed studying the establishment of an Inter-American Court of Justice to resolve economic and political disputes that cannot be taken before other jurisdictional venues.
The Juridical Committee asked Dr. Vio to present to the following regular session of the Committee an additional document setting out specific guidelines for the Juridical Committee’s continued study of the topic, and it decided to include it on its agenda.

13.
Other activities of the Inter-American Juridical Committee during 2006

A.
Workshop on Democracy and the Americas

At its 68th regular session (Washington, March, 2006) the Juridical Committee held a joint workshop with the American Society of International Law on “Democracy in the Americas”. It was moderated by the Chair of the Juridical Committee, Dr. Mauricio Herdocia Sacasa, and featured four panelists:  Antonio F. Pérez, member of the CJI, who spoke on mechanisms for defending democracy within the inter-American system; Jean-Paul Hubert, Vice-Chair of the CJI, who spoke on the links between democracy and economic and social development; Ruti Teitel, Professor of Comparative Law at New York Law School, who spoke on democratization, the rule of law, and hemispheric security; and Lisa Davis, of Freedom House, who spoke on the various regional systems for protecting democracy.

B.
Presentation of the Annual Report of the Inter-American Juridical Committee

During the 69th regular session (Rio de Janeiro, August 2006), the Committee Chair referred to his presentation of the document CJI/doc.234/06, Report of the Chairman of the Inter-American Juridical Committee, Dr. Mauricio Herdocia Sacasa, to the Thirty-Sixth Regular Session of the General Assembly of the OAS (Santo Domingo, June 6, 2006) on the Committee’s activities in 2005. Dr. Herdocia noted that the main suggestions made by the various delegations were taken up in the corresponding resolution, which includes a number of mandates for the Committee. 

C.
Course on International Law

The Inter-American Juridical Committee and the Office of International Law of the OAS Department of International Legal Affairs held the 33rd Course on International Law from July 31 to August 25, 2006.  It was attended by 24 professors from different countries in the Americas and Europe, 28 OAS scholars chosen from over 70 candidates, and 14 students who paid to participate.  The central topic was “International Law in the Americas: One Hundred Years of the Inter-American Juridical Committee”.

14.
Special aspects

It was normal that in its centenary year the Inter-American Juridical Committee should celebrate its past record and the undeniable, and often innovative, contributions that the inter-American system has made to the development and prevalence of international law, both public and private.  But it was also appropriate to give some thought to the challenges posed to the Committee by the hemispheric community's still pressing need to consolidate the rule of law and to adapt it continuously in the search for democratic, economic, and social development for its peoples.

This consideration is an ongoing process.  Given the mandate and the responsibilities assigned the Committee by the Charter of the Organization of American States, it is essential for member states to take an active part in that ongoing consideration.  This is why the Inter-American Juridical Committee attaches such great importance to maintaining and strengthening cooperative relations between itself and the Committee on Juridical and Political Affairs.  The same may be said of participation by its rapporteurs in the specialized meetings of the working groups.

The Committee strives to remain alert to the juridical needs of the Hemisphere, and for example, in its most recent session, held a few days ago in El Salvador, it agreed that at its next session it would address such topics as the situation of migrant workers and their families in international law, and judicial cooperation in matters relating to Haiti.  It also believes that additional study may be needed on the new forms of threats to democracy not contemplated in the OAS Democratic Charter.

The Chair must once again stress how important it is that the questionnaires sent out by the Inter-American Juridical Committee should receive as many answers as possible, so that the Committee can work from a broad, complete, and duly substantiated base.

Finally, the Chair is grateful for the valuable cooperation received from the Committee on Juridical and Political Affairs of the Permanent Council of the Organization, and reiterates his readiness to tackle the tasks requested of him in that spirit of cooperation.

APPENDIX I

DRAFT RESOLUTION

OBSERVATIONS AND RECOMMENDATIONS ON THE ANNUAL REPORT 
OF THE INTER-AMERICAN JURIDICAL COMMITTEE

THE GENERAL ASSEMBLY,

HAVING SEEN the observations and recommendations of the Permanent Council on the Annual Report of the Inter-American Juridical Committee (CJI) (..............);

TAKING INTO ACCOUNT the mandates issued in resolution AG/RES. 2218 (XXXVI-O/06), “Observations and Recommendations on the Annual Report of the Inter-American Juridical Committee”;

CONSIDERING:

That Article 53 of the Charter of the Organization of American States (OAS) establishes the CJI as one of the organs of the Organization;

That Article 54.f of the OAS Charter provides that it is a function of the General Assembly to consider, inter alia, the observations and recommendations presented by the Permanent Council on the reports of the organs, agencies, and entities of the Organization, in accordance with Article 91.f of the Charter; and

That on March 22, 2007 the Inter-American Juridical Committee presented the Committee’s annual report to the Committee on Juridical and Political Affairs of the Permanent Council, which has forwarded its observations and recommendations thereon to the General Assembly,

RESOLVES:

1. To endorse the observations and recommendations of the Permanent Council on the Annual Report of the Inter-American Juridical Committee and to forward them to the Juridical Committee.
2. To thank the CJI for including in its annual report document CJI/doc.190/05 rev.3, "Legal aspects of the interdependence between democracy and economic and social development", attached to its resolution CJI/RES. 106 (LXVIII-O/06) on this topic.

3. To thank the Inter-American Juridical Committee for forwarding to the Permanent Council resolution CJI/RES. 123 (LXX-O/07), "Right to Information", to which it attached report CJI/doc.25/00 rev. 2 "Right to Information: access to and protection of information and personal data in electronic format", as requested by resolution AG/RES. 2252 (XXXVI-O/06); and resolution CJI/RES. 125 (LXX-O/07), "Promotion of the International Criminal Court", to which is attached report CJI/doc.256/07 rev.1 on this matter, as requested by resolution AG/RES. 2176 (XXXVI-O/06); and for forwarding to the Working Group to Prepare a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance resolution CJI/RES. 124 (LXX-O/07), "Struggle against Discrimination and Intolerance in the Americas", to which is attached report CJI/RES. 124 (LXX-O/07)on this matter, as a contribution to the negotiations in that working group.

4. To request the Inter-American Juridical Committee to include in its next annual report an updated report on the protection of personal data, on the basis of comparative legislation.
5. To underscore once again the importance of holding the Course on International Law, organized each year in Rio de Janeiro by the CJI and the Office of International Law of the Department of International Legal Affairs of the OAS; to highlight the importance of increasing the amount of OAS scholarship awards; to urge member states to consider the possibility of paying directly for the participation of students and professors from their own countries; and to recognize the work of the Office of International Law in publishing the lectures given during that course.
6. To reaffirm the importance of the close ties maintained by the CJI with the political bodies of the OAS, particularly the Permanent Council, and to recommend to the CJI that it continue to focus its efforts on the matters which the competent organs identify as being of priority interest to the Organization.
7. To emphasize the need to provide increased administrative and budgetary support to the CJI, with a view to adequately addressing the current inter-American legal agenda and to issue the corresponding recommendations, within the resources allocated in the program-budget of the Organization and other resources.
8. To request the Permanent Council to report to the General Assembly at its thirty-eighth regular session on the implementation of this resolution, which will be carried out within the resources allocated in the program-budget of the Organization and other resources.
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