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The Problem
The most recent UNICEF
/ figures indicate that in Latin America and the Caribbean, 18% of children under the age of 5 years have not been registered.  In Brazil, for example, 25 million people have no birth certificate, while in Colombia, three million children are unregistered.
/  The causes are many, which is why the OAS’ Inter-American Program for Universal Civil Registration in the Americas (hereinafter:  the Program) believes that in addition to children not registered at birth, others should also be included: those persons who had no birth certificate in the past; children of persons who were not registered, who in turn lack identification and whose descendents cannot be registered; and those who have no access to registration or who have lost it as a result of civil war, displacement, natural disasters, and other causes.
Latin America and the Caribbean have the highest levels of inequality in the world.
/  Under-registration is a factor that has a direct bearing on the problem.  This situation leaves millions without access to basic services, “unable to open bank accounts, find jobs in the formal sector, apply for credit or inherit property.”
/  In other words, they are unable to participate in the economic, political, and legal life of a democratic society.  Another important function of civil registration, however, is that it provides the State with the information needed to check legal status and develop programs and better security policies.
/ In general, under-registration is associated with poverty and social marginalization and is one of the factors that hinder the development of millions of persons who, as far as the States are concerned, “do not exist” and who are unable to exercise the privileges of citizenship.  This has been the finding of a number of States, the Inter-American Development Bank, UNICEF, the Organization of American States, and civil society organizations like Plan International, which have determined to regard the right to identity as an integral and structural part of the need to establish a universal civil registry in the region in response to the alarming problem of under-registration.  The Inter-American Court of Human Rights (hereinafter: the Inter-American Court) has written that for many people, especially the most vulnerable groups, identification and registration mechanisms are not accessible, with the result that “their existence and identity were never legally recognized.”
/
The Program believes it is important to establish guidelines and lines of activity based on the international law of human rights, and to apply them in a series of activities involving cooperation and assistance to the States on the issue of civil registration.  The idea is to afford the individual with better protection and to make clear the State’s obligations with regard to the individual’s birthright and the universality and inalienability of civil identity.
Concept of the right to identity

In general, identity is what an individual needs to establish psychological, social, and cultural ties and human groupings like family, society and a nation in general.  Similarly, identity enables one to find one’s own place in society, culture, family, and nation and involve them in one’s personal growth and development.
/ Historically speaking, the need for identity–both for the individual and for society–materialized, in various civilizations, first with a name and then a surname identifying the individual’s parents, place of birth, even one’s culture and religion.  Identity is an inherent necessity of the individual.
The law, in general, establishes and regulates the need for a person’s identity to be registered with the State, so that said person is able to enjoy his or her individual identity and so that the State can recognize that person and then protect his or her subjective rights.  Inherent elements of identity are aspects such as name and nationality.
/
Both in the international law of human rights and in the literature on the subject, there is still no single or generalized definition of the right to identity.
/ While in some cases and in some constitutions, identity is regarded as an autonomous right, generally it is identified as interdependent with or inherent in other rights such as the right to be registered, the right to a name, the right to nationality and the right to juridical personality.  The Inter-American Court has written that “jurisprudence and the literature have recognized the right to identity as an autonomous right and as an expression or element of other rights.”
/ (Emphasis added).

In some cases, identity is also inherent in the right to the family.  The Inter-American Court held, for example, that “the right to identity is intimately associated with the right to recognition of juridical personality, the right to have a name, the right to a nationality, the right of family and the right to maintain family relations.”
/
To achieve universal civil identity in the Americas, individuals must be registered and have an identification with information that is accurate and sufficient to enable them to exercise their rights and be included in the general life of a State. The right to identity is the duty that a State has to apply affirmative action policies with respect to certain internationally recognized civil and political rights that the individual has, such as the right to be registered at birth, the right to a name, the right to nationality and the right to juridical personality.
Thus construed, exercise of the right to identity better guarantees access to other political and civil rights (such as the right to vote, the right to equal protection, and the right to the family) and economic, social, and cultural rights (such as health and education).

Internationally recognized civil and political rights are those that the States have repeatedly singled out in international law, through a series of corpus juris internationalis.  The right to a name, the right to nationality and the right to juridical personality, including the very right to be registered at birth, have been recognized, at both the global and regional levels since the start of the international law of human rights, and have remained intact in a number of conventions and other documents presented below in chronological order:

· Universal Declaration of Human Rights, 1948, Article 6:  “Everyone has the right to recognition everywhere as a person before the law.” Article 15: “Everyone has the right to a nationality.”

· American Declaration of the Rights and Duties of Man, 1948, Article XVII. “Every person has the right to be recognized everywhere as a person having rights and obligations, and to enjoy the basic civil rights.” Article XIX: “Every person has the right to the nationality to which he is entitled by law and to change it, if he so wishes, for the nationality of any other country that is willing to grant it to him.” 

· International Convention on the Reduction of Statelessness, 1961, Article 1: “A Contracting State shall grant its nationality to a person born in its territory who would otherwise be stateless.”

· International Covenant on Civil and Political Rights, 1966.  Article 16: “Everyone shall have the right to recognition everywhere as a person before the law.” Article 24.2: “Every child shall be registered immediately after birth and shall have a name.” Article 24.3: “Every child has the right to acquire a nationality.”

· American Convention on Human Rights, 1969.  Article 3:  “Every person has the right to recognition as a person before the law.” Article 18.  “Every person has the right to a given name and to the surnames of his parents or that of one of them.” Article 20: “Every person has the right to the nationality of the state in whose territory he was born if he does not have the right to any other nationality.” 

· Convention on the Elimination of All Forms of Discrimination against Women, 1979.  Article 9: “States Parties shall grant women equal rights with men with respect to the nationality of their children.”  

· Convention on the Rights of the Child, 1989.  Article 7: “The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and. as far as possible, the right to know and be cared for by his or her parents.” Article 8:  “States Parties undertake to respect the right of the child to preserve his or her identity, including nationality, name and family relations as recognized by law without unlawful interference.” 

· International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, 1990.  Article 29: “Each child of a migrant worker shall have the right to a name, to registration of birth and to a nationality.”

The following is a review of each of these rights that are elements of the individual’s right to identity:

a. RIGHT TO NATIONALITY

The right to nationality affords an individual with a minimal measure of legal protection through the link his nationality establishes between that individual and the State,
/ the individual is protected against the arbitrary deprivation of his nationality, without which he would be deprived of all his political rights as well as those civil rights that are tied to the nationality of the individual. “Nationality can be deemed to be the political and legal bond that links a person to a given state.”
/ Given its importance, the right to nationality is regulated in most countries’ constitutions.
/ Nationality is governed by one of two principles.  In most cases, the governing principle is ius soli (where nationality is determined by place of birth).  The second alternative principle is ius sanguinis (where nationality is determined by the country of origin of the parents).  International treaties have made provision to ensure the right to nationality to children born of stateless parents.

The consequences of being a national of a given country are a function of that national’s knowledge of the country’s laws and system of government.  Nationality is essential to exercise the right to identity; not just personal identity (in the sense of being oneself and not someone else), but also cultural or social identity, since by understanding the State to which one belongs one can know the customs and lifestyles practiced therein.
/

In its jurisprudence, the Court held that when a State denies the right to nationality, it places the victim in a situation of “extreme vulnerability” and creates the “impossibility of receiving protection from the State and having access to [a number of] benefits due …..”
/.

b. RIGHT TO A NAME

For UNICEF, the right to a name is one of the first rights that the newborn child can claim.  It is an important element of a person’s identity, as a name gives a person legal existence and enables him or her to exercise other rights.  However, the right to a name is also important because it enables the authorities of a country to know its exact population at any given time and thus be able to plan and implement public policies and development policies.
/
The right to a name distinguishes an individual and sets that person apart from the rest.  It is regarded as the basic right of identity.  A full name establishes parentage.  A name defines the individual and the right to a name is embodied in most domestic laws and is inherent to every person within a society.
/
c. RIGHT TO BE REGISTERED

“Birth registration is the official recording of the birth of a child by some administrative level of the state and coordinated by a particular branch of government.”
/  It is the first time the individual is identified.  An individual’s existence as a citizen of a State begins with his or her registration.  Thereafter, registration will afford the citizen access to the information available in the civil registry (or vital records) such as parentage, place of birth, protection from the State, greater access to health and education services and justice, as well as other forms of subsequent identification.
Ideally, birth registration is part of an effective civil registration system that acknowledges the existence of the person before the law, establishes the child’s family ties and tracks the major events of an individual’s life, from live birth to marriage and death.
/

When States comply with this duty to register the births that occur within their territory, they are ensuring a basic right of personal identity, since registration establish the  person’s legal existence and certifies that the person is the bearer of certain political and civil rights.  Not every State, however, has a civil registry system that meets the standards necessary to ensure respect for the right to identity and the right to be registered.  The Inter-American Court has held that “the domestic norms establishing the requirements for late birth registration must be coherent with the right to nationality … and with the terms of the American Convention and other international instruments.”
/
d. RIGHT TO JURIDICAL PERSONALITY

This right involves a person’s right to recognition before the law.  “The right to juridical personality gives the individual full capacity to be a subject of rights and obligations.  Recognition of the individual’s capacity to demand that his rights be respected and ensured is directly linked to the right to personal identity, as the person is acting in his or her own name and as one member of society and vis-à-vis the legal system.  Consequently, the right to juridical personality will imply recognition of the legal capacity or ability of persons and/or entities to represent themselves, their right to legal standing vis-à-vis the organs of the State.  This right is interdependent with the other rights thus far reviewed, as a person’s legal personality –i.e., the person’s possession of legal rights and obligations–cannot be recognized if the other conditions that the right to a name, the right to be registered and the right to nationality presupposes are not present.”
/
The lack of recognition of juridical personality “violates human dignity, as it is a fundamental denial of the individual’s condition as a subject of law; it leaves the individual vulnerable to violations of his or her rights, either by the State or by private persons.  The Inter-American Court observes that “it is the duty of the State to implement mechanisms that enable every person to obtain registration of his or her birth or other identification documents, while making certain that at every level, these procedures are juridically and geographically accessible to enable individuals to exercise the right to recognition of legal personality.”
/
Summarizing, for the OAS Inter-American Program for Universal Civil Registration in the Americas, the right to identity means effective application of the civil and political rights that States of the region have widely recognized in their laws and through the international instruments they have adopted.  These rights include the right to nationality, the right to a name, the right to be registered at birth, and the right to juridical personality. These are inherent rights, involve multiple aspects related to identity and development as citizens, and enable individuals to exercise other rights and to be the subject of obligations.
Lines of activity

Based on the foregoing, the right to identity is implicit in a number of elements essential to the human person, both with respect to himself and with respect to society and the State.  This right leads to effective compliance with a number of rights, generating citizenship, inclusion and standing vis-à-vis democratic institutions and mechanisms.  The concept of civil identity is a function of an integral perspective of development, for the practice of citizenship and based on human rights considerations.  The vision of the Program for Universal Civil Registration in the Americas of the OAS General Secretariat takes a pragmatic approach with a view to securing a number of benefits for the individual.  It does this by applying legal principles of the International Law of Human Rights to the State and to society in general, by effectively recognizing the individual’s identity through the registration and identification system.  Circumstances are such that in every member state, an effort must be undertaken to register the identity of millions of persons, especially children, who do not have an identity or whose identity is not recognized.
The program’s general purpose is to build up the OAS’ capacity to strengthen democracy in the region, given how important the right to identity is for a person to be able to grow and develop as a citizen in a democratic society.  The General Secretariat has therefore established a partnership with the Inter-American Development Bank and with UNICEF to establish an effective registration system and promote universal civil registration in the Americas.
The program has a number of priorities.  One is to generate within the countries of the region effective mechanisms to enable the enjoyment of the right to identity; in other words, promote registration and identification systems that meet minimum standards, so as to change the existing situation and prevent the under-registration of millions of persons in the region.  Similarly, the program will help States improve their registration and identification systems to ensure that they contain reliable and accurate information that is sufficient to exercise the right to identity and the other rights of which it is an inherent part.
Lastly, one of the program’s goals is to win the political support of the OAS member states for its activities, to establish the conceptual and legal scope of its work, to fully identify the minimum requirements that every member state must take into account in its civil registration and identification systems.  All this will involve the Organization’s assistance in developing and perfecting registration systems based on the information and experience acquired in partnership through the course of the program, to strengthen democracy and further development in the Americas.
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