PAGE  
18


PERMANENT COUNCIL OF THE 
OEA/Ser.G


ORGANIZATION OF AMERICAN STATES
CAJP/GT/RDI-56/07



4 December 2007
COMMITTEE ON JURIDICAL AND POLITICAL AFFAIRS
Original: Spanish


Working Group to Prepare


a Draft Inter-American Convention against


Racism and All Forms of Discrimination and Intolerance

COMMENTS BY THE PERMANENT MISSION OF PERU

ON THE DRAFT INTER-AMERICAN CONVENTION AGAINST RACISM
AND ALL FORMS OF DISCRIMINATION AND INTOLERANCE

PERMANENT MISSION OF PERU
TO THE 

ORGANIZATION OF AMERICAN STATES
Note No. 7-5-M/532
Washington, D.C., November 13, 2007
Excellency:

I have the honor to address Your Excellency and to attach hereto the document entitled “Comments on the Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance,” which reflects Peru’s position on this subject in the negotiations being conducted in the Working Group responsible for preparing the aforementioned draft.

I would be very grateful if you could kindly arrange for it to be distributed among the member states for their information and subsequent consideration in the Committee you chair and in the aforementioned Working Group.

Accept, Excellency, renewed assurances of my highest consideration.
Antero Flores-Araoz,
Ambassador
Permanent Representative
His Excellency
Ambassador Roberto Álvarez
Permanent Representative of the Dominican Republic
  to the Organization of American States,
Chair of the Committee on Juridical and Political Affairs,
Washington, D.C.
PERMANENT MISSION OF PERU
TO THE 
ORGANIZATION OF AMERICAN STATES
COMMENTS ON THE DRAFT INTER-AMERICAN CONVENTION AGAINST RACISM AND ALL FORMS OF DISCRIMINATION AND INTOLERANCE
As Article 1 of the Peruvian Constitution states: “The protection of the individual and respect for his dignity are the supreme goal of society and the government” and Peru has consistently entered into international obligations in support of those principles, as attested by the large number of regional and multilateral human rights instruments that Peru has adhered and subscribed to.
Nevertheless, Peru considers that caution is called for, because the traditions, customs, and culture of each country have to be taken into consideration. Otherwise, by imposing new legal concepts alien to those traditions, customs, and culture, offense could be caused to the sensibilities of the very people to whom the provisions of this upcoming Convention will apply. If that happens, instead of helping to eradicate many manifestations of racism, discrimination, and intolerance, reactions contrary to the spirit of the future Convention could be exacerbated.
With that risk in mind and in order to contribute to the negotiations under way in respect of the draft Convention, the delegation of Peru has taken upon itself to submit some comments on various aspects of the draft.  In the course of its comments, the delegation also cites a number of internal references that may illustrate for other delegations how Peru approaches this subject.
1.
Sexual orientation
Article 2.2 of the Political Constitution of Peru establishes that every individual has the right to equality before the law.  No one may be discriminated against because of his origin, race, sex, language, religion, opinion, economic status, or any other reason.
Article 37 of the Code of Constitutional Procedure of Peru provides for a request for protection of a constitutional right (amparo) when an individual’s right to equality is violated and discrimination occurs because of–among other reasons–his or her sexual orientation.
The National Human Rights Plan, adopted by Supreme Decree No. 017-2006-JUS sets forth strategic guidelines for institutionalizing public human rights policies and approaches by disseminating them in both the public and private spheres. The purpose of that instrument is to ensure the effective exercise of human rights and to implement affirmative policies on behalf of citizens, paying special attention to those who for some reason are particularly vulnerable and attempting to achieve equal conditions for all and nondiscrimination.
Specific Objective 6 of the aforementioned Plan is entitled: “Foster actions to promote a culture of respect for differences and do away with degrading or violent treatment for reasons related to sexual orientation, within the framework of the Constitution and the law.”  Consequently, Peruvian laws and regulations do not permit discrimination of persons on the basis of their sexual preferences either in the workplace or in any other activities in the social and economic life of the country.

Nevertheless, there are still certain habits and deep-seated social and cultural practices, particularly in the least educated segments of the population, that discriminate against homosexuals, an issue that can only be overcome by an ongoing process of educating and sensitizing the population with respect to this topic.
It should be underlined, however, that despite the protection granted by law to the sexual orientation of individuals, Peruvian legislation does not contemplate same-sex marriages; nor are there any provisions regarding the existence of a special legal system, other than marriage, for unions between persons of the same sex.  The law neither contemplates nor allows such persons to adopt children.
2.
Hate crime
2.1 Nonexistence of a definition of such a crime
Traditionally, Peru has never used the term “hate crime” or made references to it, because that legal description or categorization has never existed or been part of our idiosyncrasy or culture. For that reason, Peru regards this “crime” as a novel concept for countries such as ours and as one that, moreover, covers a very broad and subjective spectrum that attempts to encompass discriminatory actions and manifestations that go beyond racism, discrimination, and intolerance.
The idea of defining “hate crime” involves turning it into a criminal category, that is to say, a specific criminal act, such as homicide, rape, or crimes against property, in accordance with the legal principle whereby forms of criminal conduct have to be clearly defined.
The first problem in this case is that there is no internationally accepted definition of “hate crime,” and such a definition may not exist in the domestic laws of OAS member states either, much less in Peru; which would make it difficult to reach a clear determination as to its contents and underlying assumptions.
The definition of “hate crime” given in the preliminary draft Convention raises doubts about how other crimes already incorporated into each state’s criminal provisions should be considered. One such instance is genocide, which, although it is characterized by the goal of eliminating a group of persons, is ultimately motivated by hate and could therefore also be included in the definition of “hate crime.”
The definition of “hate crime” used in the preliminary draft Convention lacks clarity, may give rise to ambivalent and misleading interpretations, and could cause terminological confusion with other senses used in the same preliminary draft, as well as with other criminal law categories used in the states’ domestic laws, as appears to be the case with paragraphs xvi) and xv) of Article 6 of the Draft Convention.
Accordingly, special attention needs to be paid to this matter of defining hate crime, if such a category can actually be established, for instance by a sub-working group specializing in the drafting of criminal law.  In short, it is unlikely that consensus will be reached on a legal definition of “hate crime,” quite apart from the lack of precision of the term in legal doctrine or case law, which – bearing in mind the multifarious social and cultural circumstances to be found in the countries of the region – could make it very difficult to implement in domestic criminal law systems. 

2.2 Harmonization of some inconsistencies in the draft
Article 6. xvi) of the Draft Convention (doc. CAJP/GT/RDI-50/07 rev.2) aims to establish the obligation of the State to promulgate laws that define “hate crimes” as “crimes committed with an animus or motive based on any of the criteria listed in Article 1.2.a or similar forms of  discrimination…”

However, paragraph xv of the same Article aims to establish the obligation to promulgate laws that stipulate as “an aggravating circumstance of a crime its commission for reasons of racism, discrimination, or intolerance…”

A reading of these two paragraphs poses the question of what difference there might be between “hate crimes” and criminal practices or manifestations based on a motive that counts as an aggravating circumstance.
3.
Freedom of worship
Like other Constitutions in Latin America, Peru’s protects – in Article 2.3 – freedom of conscience and religion.
Article 50 of the Peruvian Constitution recognizes the Catholic Church as an important element in the cultural, historical, religious, and moral formation of Peru today, but does not establish rights in its favor to the detriment of other denominations, with which the government also cooperates.
The Constitutional Tribunal of Peru has defined both the negative and positive aspects of freedom of religion:  negatively, by prohibiting interference in the private sphere of individuals and, positively, by pointing out that the State plays an important part in protecting against any type of discrimination based on the practice of a particular belief or form of worship.
In its judgment No. 3284-2003-HC/TC, the Constitutional Tribunal of Peru:
1. Recognized the right to profess a religious belief freely chosen by the individual;
2. Recognized the right to abstain from professing any belief or form of worship;
3. Recognized the right to change one’s religious belief; and
4. Recognized the right to publicly declare one’s religious belief or to abstain from declaring it.
Accordingly, the text of Article 4 of the draft Convention, which establishes a list of rights protected by that Convention and includes in paragraph ix) “the right to freedom of conscience and religion, and to practice one’s religion freely, both in public and in private,” is consonant with international norms, the aforementioned judgment of the Constitutional Court, and Peru’s legal tradition of promoting democracy, as well as respect for the freedom of the individual.
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