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1. At the meeting of the Working Group to Prepare a Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance, held on December 6, 2007, the Chair presented CAJP/GT/RDI-57/06, “Consolidated Document. Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance,” for consideration by delegations, civil society, and the organs, agencies, and entities of the OAS involved in the negotiation process.
2. The document was presented in response to the need, determined at the conclusion of the last term of the Working Group, this past May, before the thirty-seventh regular session of the General Assembly, to request the technical areas of the Organization of American States (OAS)–the Department of International Legal Affairs and the Inter-American Commission on Human Rights (IACHR)–to study the most recent version of the consolidated document, CP/CAJP-2357/06 rev.7, “Preliminary Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance.” The Chair, drawing upon the contributions of the Department of International Legal Affairs and the IACHR, endeavored to present solutions to some of the structural and language difficulties pointed out by the delegations, which are essential to the pursuit of the negotiation of the Draft Convention.
3. That is the purpose of the document presented on December 6.  Its principal changes, as compared to document CP/CAJP-2357/06 rev.7, “Preliminary Draft Inter-American Convention against Racism and All Forms of Discrimination and Intolerance,” are as follows: 
a. The document presented by the Chair of the Working Group kept the same number of chapters as the Preliminary Draft Convention, with 24 articles in all, broken down as follows:

· Chapter I – Definitions and Scope of Application (2 articles);

· Chapter II – Protected Rights (3 articles);

· Chapter III – Acts and Manifestations of Racism, Discrimination, and Intolerance (1 article)

· Chapter IV – Duties of the States (10 articles)

· Chapter V – Protective Mechanisms and Monitoring of the Convention (1 article)

· Chapter VI – General Provisions (7 articles)

b. The sequence of chapters was changed as follows: The chapter “Protected Rights” became the second, rather than the third, because, before listing the acts or manifestations of racism, it is essential to emphasize that the international human rights protection regime was created, and operates, on the basis of equality among all human beings, which is incompatible with any discriminatory practice. Once the protected rights, the keystone of the Draft Convention, are fully established, the list of acts and manifestations of racism acquires greater visibility and consistency;
c. In Chapter I (“Definitions and Scope of Application”), definitions of the essential concepts for the purposes of the Convention were retained by adapting the prior definitions to the appropriate legal language: discrimination, indirect discrimination, racism, structural racism, compounded or aggravated discrimination, and intolerance. The first and broadest definition in the Draft Convention, that of “discrimination,” immediately and explicitly indicates the categories/factors of discrimination (“grounds of discrimination”), so as to correct the problem, noted by the delegations in the Working Group, of the repeated enumeration of those categories throughout the text. Article 1 of Chapter 1 now serves as a reference point, whenever discrimination categories or factors need to be indicated, throughout the Draft Convention;
d. Eliminated from that same chapter were the definition of “direct discrimination,” already implicit in the definition of “discrimination”; and the concept “life plan,” which, although included in statements by the Inter-American Court of Human Rights in various rulings on reparations (cases of Loayza Tamayo v. Peru, Myrna Mack Chang v. Guatemala, and Bulacio v. Argentina, for example), is not sufficiently consistent and precise, in the legal sense, to be one of the central definitions of the Convention, as pointed out by various delegations in the Working Group;
e. Still in Chapter 1, the reference to special protective measures was retained, being an essential component in the promotion of equal conditions, insofar as racism and discrimination are concerned, with the clarification that such measures, in themselves, cannot be considered discriminatory; 
f. In Chapter II (“Protected Rights”), the enumeration of rights was avoided because, as noted by several delegations, many of them are already enshrined in other international and regional instruments and their mere repetition would not strengthen their recognition. The attempt has been made to provide comprehensive wording and to facilitate its application to all groups that suffer, or may come to suffer, discrimination and intolerance. The delegation of Brazil had proposed to seen other language as an alternative to that of the Preliminary Draft;
g. In Chapter III (“Acts and Manifestations of Racism, Discrimination, and Intolerance”), the non-exhaustive enumeration of discriminatory practices whose purpose is to prevent or nullify the recognition or exercise of human rights and equal opportunities was retained. Considering that the categories/factors of discrimination were already described in Article 1 of Chapter 1, it seemed unnecessary to identify the groups subjected to discrimination, which would pose the risk of according privilege to some, to the detriment of others, since an exhaustive listing of those groups is impossible;
h. Chapter IV, on the duties of the states, includes not only legislative measures but also initiatives in the areas of education, government policy to promote equal opportunity, and international cooperation; the intent was to indicate that those policies should be directed both toward prevention and toward the punishment and eradication of discriminatory practices. Two innovative concepts were retained: the reversal of the burden of proof for acts of racism, discrimination, and intolerance; and the obligation of states parties to enact law defining hate crimes;
i. In Chapter V, the competence of the IACHR and the Inter-American Court of Human Rights to act as the principal means of protection and implementation is retained, but the wording of each article is more concise, eliminating the unnecessary referral to provisions contained in other regional instruments, such as the American Convention on Human Rights. Included at the suggestion of the Department of International Legal Affairs is the possible creation of a third monitoring mechanism–the Inter-American Committee for the Prevention, Elimination, and Punishment of All Forms of Discrimination and Intolerance–following the example of other recent inter-American conventions, such as the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities. The Committee would enable member states to discuss experiences in the area of racism, discrimination, and intolerance, share best practices, discuss difficulties in implementing the Convention, and evaluate regional progress in this area;
j. Finally, Chapter VI (“General Provisions”) contains the general provisions already set forth in the Preliminary Draft–the same provisions included in other regional human rights protection instruments. 
4. As previously stated, the Chair of the Working Group believes that the attempt to produce a document based on the contributions of the Organization’s technical areas and the observations of the delegations in the negotiating process, allowing the incorporation of some of the ideas discussed throughout the previous term, will permit significant progress in terms of the language of the Preliminary Draft–language less in the manner of a declaration and more in the manner of a convention, and will resolve the principal structural and substantive difficulties identified by most of the states. In that sense, the text placed before the delegations is not a new one but an attempt at consolidation by the Working Group Chair, with the aim of facilitating the resumption of negotiations.
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