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The Chair of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples of the Organization of American States (OAS) presents his compliments to all of the permanent missions to the Organization, as well as the indigenous peoples’ representatives involved in the preparation of the Declaration, and draws their attention to the results of the informal meetings held by government delegations in March of this year.  
The Chair thanks Ambassador Jorge Reynaldo Cuadros, Permanent Representative of Bolivia to the OAS, for having convened and presided over those meetings. 

The object of the dialogue was to identify the most sensitive issues for the States participating in the informal consultations which, in large measure, are delaying the adoption of the American Declaration.  The enclosed document, entitled “Identification of Sensitive Issues” is intended to stimulate broader consultations and dialogue between the states and indigenous representatives.  Accordingly, it is an informal consultative document and a mechanism to continue to identify obstacles that arise for States and indigenous peoples.  It contains a list of concerns, together with a brief explanation and proposals from the States consulted, in an attempt to remove the impasse on a number of articles.

We hereby submit it for the consideration of all the member states and indigenous representatives taking part in the process – as well as thanking them in advance – so that they might present their opinions and observations, and complete the list of concerns.  Above all we invite them to persist with the process of mutual trust and open dialogue in order to propose balanced solutions that adhere to the aim of obtaining a declaration of substantive content that both succeeds in taking account of the interests of the states, and is founded on the aspirations and rights of indigenous peoples.

The Chair deeply appreciates the willingness of the distinguished representatives to initiate the dialogue in the search for ways to finalize the draft Declaration.  In that sense, the Chair considers it of the utmost importance to continue the process of identification of sensitive issues even as the need to identify solutions turns imperative.  Therefore, the Chair proposes that the Working Group include in the draft resolution to be submitted for adoption at the thirty-seventh regular session of the General Assembly, to be held in Panama, a request that the Permanent Council of the OAS hold a special meeting on the Declaration process in the second half of 2007, in order to address the concerns of the Working Group as a matter of priority.

The Chair of the Working Group avails itself of this opportunity to convey to the permanent missions and indigenous peoples’ representatives renewed assurances of his highest consideration.

Ambassador Juan León

Chair of the Working Group to Prepare the
Draft American Declaration on the Rights of Indigenous Peoples

Organization of American States (OAS)

Informal Consultation Meeting in the Quest for Consensus Presided over by the Vice-Chair

of the Working Group, Ambassador Jorge Reynaldo Cuadros,
Permanent Representative of Bolivia to the OAS
Informal Intergovernmental Dialogue:

“Identification of Sensitive Issues”

The parties are invited to adopt a more flexible position on the sensitive issues identified in informal meetings and to consider the suggestions.  It should be mentioned that these suggestions do not touch on the approved parts of the document but seek to contribute to the negotiations on the parts that are pending, which are enclosed in square brackets.  Both the “explanations” and the “proposals” express some of the concerns analyzed in the informal meetings and possible ways to dispose of them, without ruling out other possibilities.

	ISSUE
	EXPLANATIONS
	PROPOSALS

	Self-determination

(Arts. III and IV)
	· Need not to compromise territorial integrity and national unity

· Cannot be understood in the context of UN resolutions
	· Establish a definition that does not threaten territorial integrity and national unity.

	Self-government

(Art. XX)
	· This article should not be concerned with self-determination, which is addressed in Articles III and IV.

· Should be understood within the internal context of States.

· Need not to compromise territorial integrity and national unity
	· Harmonization with other levels of government through negotiations.

	Land and Territories

(Art. XXIV et al.)
	· The current wording lacks clarity as to definitions and scope.

· Need not to compromise territorial integrity and national unity.
	· Clarify that the term “lands” in the declaration should encompass the term “territories” 

· Avoid use of the term  “territories”

	Natural and subsoil resources 

 (Art. XXIV et al.)
	· Natural and/or subsoil resources are the property of the state as a whole and are not something over which exclusive rights can be granted.
	· Promote the participation of indigenous peoples in government decision-making.

· Define the limits of indigenous rights in relation to States and/or third parties.

	Free, prior, and informed consent

(Several articles)
	· Implies a veto over the actions of the State if that consent is denied.
	· Use this language only when it is the appropriate boilerplate and look for other terms in other cases.

	Intellectual property 

(Art. XXVIII et al.)
	· A very complex issue that is the subject of negotiations in other forums specializing in such matters.
	· It is suggested that intellectual property issues as they relate to indigenous peoples be taken up with the World Intellectual Property Organization (WIPO). 

	Military issues

(Art. XXX)
	· Possible contradiction with legal and constitutional duties, including protection of borders.

· Military activities, such as civil defense and disaster preparedness should not be limited
	· It should be clarified that military participation is not designed to be intimidatory but to protect borders and perform other constitutional duties.

· Should not limit the possibilities of those who wish to enlist voluntarily in any military program. 

	Rights of IPs, states, and third parties 

[General Welfare]

(Several articles)


	· Need to make these rights consistent with the rights enshrined in the declaration and those recognized by domestic legal systems.

· Need and obligation to take account of the rights of third parties and the need for states to consider the broader interests of society.

· The declaration should be compatible with the Universal Declaration of Human Rights (Art. 29) and with the American Declaration of the Rights and Duties of Man (Art. 28).
	· The exercise of the rights and freedoms mentioned in this declaration shall be subject only to such limitations as are determined by law solely for the purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the just requirements of morality, public order and the general welfare in a democratic society.  (ref.: Art. 29 of the Universal Declaration of Human Rights)

· The exercise of the rights and freedoms mentioned in this declaration shall be subject to such limitations as are determined by law to protect the rights of others, the security of all, and the just demands of the general welfare and the advancement of democracy. (ref.: Art. 28 American Declaration of the Rights and Duties of Man)

	Language
	· Worded like a Convention.  Excessive details and provisions.

· Different realities of the IP’s in the Hemisphere.

· Impossibility of putting into practice/implementation

· Language should inspire, generally speaking with a specific focus on the human rights of indigenous peoples.
	· Negotiation of a simpler and more general document

· Negotiation of a convention rather than a declaration 

· Negotiation of regional declarations


GENERAL CONSIDERATIONS

· Seek rapprochement through informal meetings

· Attempt to identify a caucus coordinator to accelerate consultations with the states 

· Look for a balance between the rights of indigenous peoples, the rights of third parties, and the need of the State to consider the broader interests of society.

· Act on the commitment to accelerate the negotiations.

· Look for consensus formulas in the language that are satisfactory to both parties.

	SEEK ALTERNATIVE TERMS

	To ensure
	Spanish
	English

	
	promover
	promote
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