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Dear Ambassador León:
We are writing to convey our concern regarding two documents recently submitted to the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples of the Organization of American States (OAS).  

The documents we are referring to are: 1) “Tenth Meeting of Negotiations in the Quest for points of Consensus: Proposals by the United States” (OEA/Ser.G, GT/DADIN/doc.294/07, April 23, 2007); and 2) “Informal Consultative Document” (OEA/Ser.K/XVI, GT/DADIN/doc.294/07, April 10, 2007).  Following is a brief analysis of each of those documents.

In addition, we would also like to underscore our concerns regarding future meetings.  In that regard, full and effective participation by indigenous representatives at important stages of the process is not being guaranteed.  Moreover, we are not being properly consulted on the scheduling of future meetings of negotiation of the draft American Declaration.  This seriously impairs our ability to prepare for such meetings.
1.
“Proposals by the United States”
On April 23, 2007, during the tenth meeting of the Working Group in La Paz, Bolivia, the United States presented the “Proposals by the United States.”  In that document, the United States set forth the “Principles on the Rights of Indigenous Peoples” and requested that they be examined during the meeting.  The member states were not prepared to consider this document at that time, since the schedule had already been established.  Despite that, some states suggested that the United States could present the document to the next meeting of the Permanent Council.
The United States claim that the principles they set forth “would memorialize much of the progress that has been made.”  However, that is not quite the case.  From our point of view, some of the grave concerns regarding the proposed principles would include the fact that:
i) The proposed principles are not presented in a fair and balanced manner consistent with international laws on human rights.  On the contrary, they are drafted in such a way as to reflect the often reactionary positions of the United States.
ii) The principles proposed, as currently drafted, would lag behind and even contradict provisions agreed upon in the United Nations Declaration on the Rights of Indigenous Peoples.
iii) The rights of indigenous individuals are defined as “human rights” but the collective rights of indigenous peoples are not.  This approach is inconsistent with the Inter-American Democratic Charter, which stresses that “promotion and protection of human rights of indigenous peoples … contribute to strengthening democracy” (Article 9).
iv) The proposed principles are drafted using the term “should” rather than “shall” (an approach that was rejected in the United Nations Declaration).   Likewise, the collective rights of indigenous peoples are not clearly recognized as inherent rights.
v) The right of indigenous peoples to self-determination is restricted by the qualifier “within the nations in which they reside.”  However, our right to self-determination is not currently practiced in such a restrictive fashion.  For example, indigenous lands and territories often transcend national borders.  Moreover, it is widely recognized that we play a highly constructive role in international forums.  We need to make sure that states do not propose double, discriminatory standards vis-à-vis international law.
vi) The proposed principles suggest that “states should have political relationships with indigenous peoples residing within their countries.”  This does not reflect the right of indigenous peoples to determine our relationships with states.
vii) Collective rights to land are restricted to those that indigenous peoples currently own or occupy.  This serves to legitimize the dispossessions of the past and is not compatible with the criteria applied by international human rights organs or national courts.
viii) The principles proposed do not include the right of the indigenous peoples to “free, prior, and informed consent.”
ix) The proposed principles state that the indigenous peoples “should be able” to maintain, protect, and have access to their religious and cultural sites.  There is no mention of any “right” to this.
x) The limitations (or general provisions) to the rights of indigenous peoples are broadened to include requirements of “public order” and “general welfare” in a democratic society.  This ignores the abuses associated with those terms.  Such limitations go beyond those agreed to by the indigenous peoples in the United Nations Declaration.
In light of the above, we do not agree with the principles proposed by the United States.  With all due respect, in our opinion those principles would not furnish a constructive and fair basis for future work on the draft American Declaration on the Rights of Indigenous Peoples.
We urge the Permanent Council not to support such principles with respect to indigenous peoples and our human rights.  In accordance with the principles of justice and democracy, such debates should include our full and effective participation (pursuant to resolution AG/RES. 2234 of the General Assembly of June 2006).  The process currently under way at the OAS is called “Negotiations in the Quest for Points of Consensus.”  That “consensus” must continue to include the indigenous peoples.
2.
“Informal Consultative Document” on “Sensitive Issues”
On March 9, 2007, the states were invited to Washington, D.C. to take part in informal consultations.  The indigenous peoples were not invited to these consultations regarding our human rights.
The meeting gave rise to an “Informal Consultative Document.”  The document includes a Table, entitled “Identification of Sensitive Issues.”  These issues include:  self-determination(Articles III and IV); self-government (Article XX); Land and Territories (Articles XXIV et al); natural and subsoil resources (Article XXIV et al); military issues (Article XXX); rights of indigenous peoples, states, and third parties (General Welfare); and language.
It is not clear why issues referring to basic human rights are described in the document as “sensitive.”  Without prejudice to sensitivity, OAS member states have a legal responsibility to promote “universal respect for, and observance of, human rights and fundamental freedoms for all” (Charter of the United Nations, Article 55.c.  However, the document omits any consideration of the urgency of recognizing and safeguarding the rights of indigenous peoples and of complying with the obligations of states derived from them.
Despite the fact that General Assembly resolutions repeatedly call for transparency in the current negotiations on the Declaration, the “Informal Consultative Document” falls short of it.  The document fails to name the states that attended the consultations or to identify those that described each of the new issues as “sensitive.”  Nor does the document indicate which states backed each of the “explanations” or which states are promoting each specific “proposal.”  
So far, efforts to elicit such information have not yielded satisfactory results. Canada, for instance, has said that it had problems with all of the issues, except self-determination.  However, the Canadian Government has refused to say which proposals on each issue were presented or backed by Canada. 
In the “Informal Consultative Document,” the Chair of the Working Group said that this “special meeting” would examine the “sensitive issues” identified in the document.  The Chair alluded to this in the following terms:
… the Chair considers it of the utmost importance to continue the process of identification of sensitive issues even as the need to identify solutions turns imperative.  Therefore, the Chair proposes that the Working Group include in the draft resolution to be submitted for adoption at the thirty-seventh regular session of the General Assembly, to be held in Panama, a request that the Permanent Council of the OAS hold a special meeting on the Declaration process in the second half of 2007, in order to address the concerns of the Working Group as a matter of priority.
In accordance with the draft resolution on the American Declaration on the Rights of Indigenous Peoples (OEA/Ser.K/XVI, CP/CAJP-2523/07, approved by the Committee on Juridical and Political Affairs on May 22, 2007), the intention is to hold a two-day meeting in September or October 2007.  In that regard, it would seem most fair to have a balanced consultation document drawn up that takes the indigenous peoples into account along with our views and concerns.  Operative paragraph 3 of the draft resolution reads as follows:
To request the Permanent Council to instruct the Working Group to:
a. Hold a special two-day meeting at OAS headquarters between September and October, 2007 and before scheduling the Eleventh Meeting of Negotiations in the Quest for points of Consensus, in order to engage in a process of reflection regarding the Draft American Declaration on the Rights of Indigenous Peoples.  The outcomes and recommendations of the two-day meeting of the Working Group will be presented the following day to a special meeting of the Permanent Council by the Chair of the Working Group and the Leaders of the Indigenous Peoples’ Caucus.  The Permanent Council will consider those recommendations on how to strengthen the negotiation process in the presence of representatives of the indigenous peoples.
Clearly, our full and effective participation must be guaranteed.  However, the preceding paragraph does not ensure the democratic participation of the indigenous representatives.  In particular, we are deeply concerned that the Permanent Council will consider the recommendations resulting from the special two-day meeting while only allowing “the presence” of the representatives of the indigenous peoples.  We would strongly urge the OAS to reconsider operative paragraph 3 of the draft resolution in order to redress that grave injustice.
3.
Establishment of dates for future meetings of negotiations
Paragraph 3.b of the draft resolution of the Committee on Juridical and Political Affairs (May 22, 2007) provides that the Working Group should also be instructed to: 

Hold up to three meetings of negotiations of up to five days each, between October 2007 and March 2008, at least one of which shall be held at OAS headquarters.
We are concerned that this proposed timetable is too rushed and does not give the indigenous representatives sufficient time to prepare for negotiations with the states. This unnecessary pressure is made worse still by the two earlier meetings. In other words, the draft resolution provides for a special two-day meeting in September or October to engage in a process of reflection on the American Declaration.  That meeting would be followed on the very next day by a special meeting of the Permanent Council.
The dates for new meetings of negotiations should be set only after exhaustive consultations with the indigenous representatives.  Last year, the way in which these consultations were held was not acceptable. 

Thank you for considering the concerns raised in this letter. I would very much appreciate it if copies could be sent to OAS Secretary General José Miguel Insulza, the Chair of the Permanent Council, and the OAS states, as well as to the indigenous peoples and the organizations participating in this process.

Respectfully yours,

Phil Fontaine

National Chief
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