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November 12, 2007

Secretariat of the Working Group to Prepare
the Draft American Declaration on the Rights of Indigenous Peoples,

Organization of American States

RE: Comments by the International Indian Treaty Council on the “Informal Consultative Document”

Please receive our most cordial and respectful greetings.

We acknowledge receipt of the “Informal Consultative Document” and comment on this document pursuant to the invitation to comment by the President of the Working Group, His Excellency Ambassador Jorge Reynaldo Cuadros.

Our first concern extends to the fact that the States that are responsible for this commentary are not identified. We know that Canada and the United States have taken the same line as this Informal Consultative Document in their commentaries at the OAS and UN Working Groups. And we know that recently Colombia has followed this same line. These States also took similar positions in their comments on their failure to vote for the recently adopted United Nations Declaration on the Rights of Indigenous Peoples, and reflected similar views in those comments as well.

However, it does not appear appropriate that the States are not identified. To reach a consensus we should see how many States agree and know of those not in agreement. We can then measure the sense of the group and perhaps convince the few states, if they are few, to join a broader consensus.

Our concerns also extend to the details of the “sensitive issues.” For example, some of the themes including the right of self determination, are accompanied by proposals that the recognition of this right not threaten territorial integrity and national unity. As a “solution” these States propose a definition of the right or [in the Spanish version] limitations on this right.


We do not believe that a human rights document could threaten a State in any way. We believe this concern to be unfounded. And, in fact, the human rights system of the OAS, including the Inter American Commission of Human Rights and the Inter American Court of Human Rights, are safeguards for States, as they can be depended upon not to take any position that would violate international law. These human rights mechanisms are recognized and have the mandate of the Organization of American States as competent to define the reach and limits of any human right. In addition the rights of which we speak, including collective rights, have already been recognized by the UN Declaration on the Rights of Indigenous Peoples as well as Treaty Monitoring Bodies of various Covenants and Conventions of the UN and the OAS system.

The States already have the obligations that are incumbent on them under these Covenants or Conventions and the American Declaration as it has been interpreted by the Inter American Commission. We do not feel it appropriate that some states that are not in agreement with these Treaty Monitoring Bodies, the CIDH, the Inter American Human Rights Court or the UN Declaration attempt to use this OAS declaration on Indigenous Peoples’ Human Rights to avoid their obligations to Indigenous Peoples that are already incumbent upon them by “defining” or “limiting” our human rights.

Human rights and fundamental freedoms threaten no-one. They are evolutionary in their interpretation, where the interests of all are taken into account, including the interests of the subjects of the right as well as of States and non-indigenous individuals.

These States have also taken the hard position that the rights of indigenous peoples should be consistent with the constitutions and laws of the various States, subject and dependent on the laws of each one of them. This position is not acceptable under international law. The requirement under international human rights law is that a State’s constitution and laws be consistent with international human rights and not the other way around.

There are other contradictions in the Document. For example, it suggests that we should defer Article XXVII on intellectual property to the World Intellectual Property Organization (WIPO). But WIPO does not have the mandate for the recognition of human rights. Their mandate extends solely to the protection of commercial interests. Although we should expect that the WIPO recognize and respect all human rights as a United Nations subsidiary organ, theirs is not the task of fundamental recognition, which is the mandated task of the OAS Working Group. In addition, the present discussions at WIPO are not on whether the right exists. The present WIPO discussion deals with adequate protection of Indigenous Peoples’ intellectual property pursuant to the Convention on Biological Diversity. Indeed, WIPO has recognized Indigenous Peoples’ right to their intellectual property indirectly by basing its discussions on how to adequately protect the intellectual property of Indigenous Peoples.

We would ask, what is wrong with recognizing Indigenous Peoples’ intellectual property as their own? How complicated is it to recognize that what belongs to Indigenous Peoples belongs to Indigenous
Peoples?  It is as though these States not only want to protect what has been stolen by individuals, third parties and the State. It seems they want to protect, as if it were a right, the right to continue stealing.

Fundamentally, with their negative declarations on collective rights and the persistent favoring of the economic interests of individuals and third parties, these States continue with their opposition to a declaration that truly recognizes the rights of Indigenous Peoples. They voted against the UN Declaration (with Colombia abstaining). Now they are saying that the UN Declaration does not apply to them because they did not vote for it, another proposition with no basis under international law. Lamentably, we might expect the same behavior at the OAS: hard opposition, and if they do not succeed in diminishing our rights, in the end a negative vote.

If the draft American Declaration depends on the taking into account and incorporating these positions in the recognition of our rights, from our point of view, the search for consensus is not viable. In our reflections we should reflect on this.

Again, we appreciate the invitation to comment on this document. Please communicate any questions or comments to us as we would be grateful for the opportunity to respond.

For all our relations,
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Alberto Saldamando

General Counsel, International Indian Treaty Council

cc:
Andrea Carmen, IITC Executive Director

Francisco Cali, IITC Board President
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