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ANNUAL REPORT OF THE ADMINISTRATIVE TRIBUNAL 

OF THE ORGANIZATION OF AMERICAN STATES
2007
I.  BACKGROUND

A
Establishment of the Tribunal


At its first regular session, in San José, Costa Rica, the General Assembly of the Organization of American States (hereinafter “GA/OAS”) adopted resolution AG/RES. 35 (I-O/71)
/ during its ninth plenary session, on April 22, 1971.  It provided as follows:

1. To create the Administrative Tribunal of the Organization of American States (hereinafter the “Tribunal”).

2. To empower the Permanent Council of the OAS to adopt the pertinent statutes and constitute the aforesaid tribunal within sixty days from the closing date of the present session, bearing in mind the draft prepared by the General Secretariat and any proposals that may be presented by the governments of the member states.

B
Statute and Rules of Procedure


In compliance with the mandate conferred upon it, as cited in the preceding paragraph, the Permanent Council of the OAS adopted the Statute of the Administrative Tribunal of the Organization of American States (hereinafter the “Statute”) by resolution CP/RES. 48 (48/71) of July 16, 1971.


On September 16, 1971, the Permanent Council of the OAS elected the first Members of the Tribunal.


Later, on May 1, 1974, at its fourth regular session, in Atlanta, Georgia, the GA/OAS adopted resolution AG/RES. 158 (IV-O/74)
/ which entrusted to the Tribunal the task of preparing a draft amendment of its Statute. The Tribunal complied by preparing the draft, which was approved by the Permanent Council of the OAS in resolution CP/RES. 142 (158/75).


In October 1979, at its ninth regular session, in La Paz, Bolivia, the General Assembly of the OAS adopted resolution AG/RES. 414 (IX-O/79), in which it amended Article III, paragraph 3, of the Tribunal Statute. That paragraph confirmed that the length of the term of Members of the Tribunal would be six years and stated that they could be reelected only once.


Finally, in 1997, the GA/OAS, meeting in Lima, Peru, approved the amendments to the Statute by resolution AG/RES. 1526 (XXVII-O/97).


Similarly, the Rules of Procedure of the Administrative Tribunal (hereinafter the “Rules of Procedure”) were adopted on October 24, 1975, by its Members.  They were amended on November 20, 2000, by resolution No. 340.

C
Election of the first Members of the Tribunal


As indicated in the preceding section, pursuant to the first transitional provision of the Statute,
/ the Permanent Council of the OAS elected the first Members of the Tribunal on September 16, 1971, and determined their respective terms by drawing lots, with the following results:


Principal Members

· Mr. Juan Bautista Climent Beltrán (Mexico)

· Dr. Mozart Víctor Russomano (Brazil)

· Dr. Carlos Giambruno (Uruguay)


Alternates

· Dr. Carlos Alberto Pigretti (Argentina)

· Dr. John Luis Antonio Passalacqua (United States)

· Mr. Ronaldo Porta España (Guatemala)

D
Inauguration of the Tribunal


On January 24, 1972, in a formal ceremony, with the Chair of the Permanent Council of the OAS presiding, and attended by other Permanent Council of the OAS members, the Secretary General, the Assistant Secretary General, high officials of the General Secretariat of the OAS, members of the Staff Committee, and other special guests, the Tribunal was inaugurated with all its Members present.

E.
Jurisdiction of the Tribunal

In accordance with its Statute, the Tribunal is competent to “hear those cases in which members of the staff of the General Secretariat of the Organization of American States allege nonobservance of the conditions established in their respective appointments or contracts or violation of the General Standards for the operation of the General Secretariat or other applicable provisions, including those concerning the Retirement and Pension Plan of the General Secretariat.”
/

It bears noting that the Tribunal’s jurisdiction may be extended “to any inter-American specialized organization of the Organization of American States as defined in the Charter of the Organization, as well as to any interested American intergovernmental organization, in accordance with the terms established by a special agreement to be concluded for the purpose by the Secretary General with each such specialized organization or interested American intergovernmental organization.”
/
On February 18, 1976, a special agreement was signed to extend the jurisdiction of the Tribunal to the Inter-American Institute of Agricultural Sciences (hereinafter “IICA”).

F
General principles

The Tribunal is an organ of the Organization, and is governed by the following principles and other provisions of its Statute:
/
1. As the supreme organ of the Organization of American States, the General Assembly of the OAS has the final authority to determine the scope and meaning of its own resolutions as it applies them;

2. The Tribunal, like all other organs of the Organization, is subordinate to the General Assembly of the OAS;

3. The function of the Tribunal is to adjudicate disputes between the Secretary General and the staff members of the General Secretariat arising out of the employment relationship;

4. Determining the general salary policy for the personnel of the General Secretariat is the exclusive responsibility of the General Assembly of the OAS, and the General Assembly has not delegated that authority to any other organ;

5. For the adjudication of any disputes involving the personnel of the General Secretariat, the internal legislation of the Organization shall take precedence over general principles of labor law and the laws of any member State; and, within that internal legislation, the Charter is the instrument of the highest legal order, followed by the resolutions of the General Assembly of the OAS, and then by the resolutions of the Permanent Council of the OAS, and finally by the norms adopted by the other organs under the Charter - each acting within its respective sphere of competence;

6. Any decision of an organ subordinate to the General Assembly of the OAS which violates the basic principles set out in the foregoing provisions is ultra vires and not binding on the Organization, the General Secretariat, its personnel, or the member states.

II. GENERAL INFORMATION

A
Composition of the Tribunal


In accordance with Article III of its Statute, the Tribunal is composed of six Members, elected by the GA/OAS to serve six-year terms, renewable once.  This rotation enables the GA/OAS to elect one Member of the Tribunal each year.

The Tribunal is currently composed of the following Judges:

· Albert N. J. Matthew, President (Dominica)

· Alma Montenegro de Fletcher, Vice President (Panama) 

· Lionel Alain Dupuis (Canada) 

· André Surena (United States)

· Héctor Enrique Arce Zaconeta (Bolivia) 

· Agustín Gordillo (Argentina)

B
Secretariat of the Tribunal

      
The General Secretariat of the OAS, on the basis of the guidelines in Article 4 of the Rules of Procedure, appointed Reinaldo Rodríguez Gallad, Principal Legal Officer, as Secretary of the Administrative Tribunal, effective January 1, 2003.  The Secretary of the Tribunal also serves as the Principal Secretary of Committee in the Office of the Assistant Secretary General.


In addition, the Secretariat of the Tribunal (hereinafter “the Secretariat”) has had the services of Mercedes Carrillo, assistant of the Tribunal since June 1, 2007.

III. GENERAL ASSEMBLY OF THE OAS

A
Thirty-seventh regular session

At the thirty-seventh regular session of the General Assembly of the OAS, held in Panama June 3-5, 2007, the Administrative Tribunal was represented by Judge Alma Montenegro de Fletcher, Vice President of the Tribunal, and by its Secretary, Reinaldo Rodríguez Gallad, who also served as secretary of the General Assembly’s plenary session.

1.
Resolutions adopted by the General Assembly


At its thirty-seventh regular session the General Assembly, in resolution AG/RES. 2353 (XXXVII-O/07), adopted the following budgetary provisions effective as of January 1, 2008:

· To approve and authorize the amount of US$196,400 for the operation of the Administrative Tribunal and its Secretariat for the period January 1-December 31, 2008 (Chapter I.2. 3-/31C)
· To maintain the sum of US$150 a day for the honoraria paid to members of the Administrative Tribunal (Chapter III.B.14)

2.
Election of a member of the Tribunal 
At its fourth plenary session, held on June 5, 2007, the OAS General Assembly elected Mr. Homero Máximo Bibiloni (Argentina), as a judge of the Administrative Tribunal for the term 2008-2013 (AG/doc.4772/07).
3.
Presentation of the annual report for 2006
The Administrative Tribunal’s annual report for 2006 was presented by its President, Judge Albert N. J. Matthew, to the Permanent Council of the OAS on March 7, 2007. On that occasion the Permanent Council thanked the Administrative Tribunal for its timely presentation of the annual report and took note thereof.

On the same date the annual report was submitted to the General Committee, at which time some delegations commented on its contents, noting among other things the Tribunal’s determination to foster ongoing dialogue for cooperation with the other organs, agencies, and entities of the Organization, and the valuable initiative of holding regular joint meetings with administrative tribunals of other international organizations.

There being no objections to the recommendations made by the Tribunal in its annual report for 2006, the General Committee accepted them and thanked the Tribunal for the timely presentation of the report.

B
Thirty-eighth regular session

1.
Annual Report for 2007


At its thirty-eighth regular session, to be held in Medellín, Colombia, in June 2008, the OAS General Assembly is to consider the observations and recommendations that the Permanent Council of the OAS may make concerning this report pursuant to the provisions of Article 91 f) of the OAS Charter.  

2.
Election of a member of the Tribunal

During said session, the General Assembly of the OAS will elect a member of the Tribunal to succeed Judge Albert N. J. Matthew (Dominica), whose term expires. The Permanent Council elected Judge Matthew by acclamation at its regular meeting on December 17, 2003 (CP/ACTA 1394/03), to fill the vacancy left by the resignation of Dr. Nicholas G. O. Liverpool as a member of the Administrative Tribunal in October of that year. 

When electing a new member of the Tribunal, the OAS General Assembly will be guided by the provisions of Article III.2 of the Statute, which stipulates that “Each member must be a national of an OAS member state, but no two members may be nationals of the same member state. All members shall be experienced lawyers, law professors, or judges by profession and shall serve strictly in their personal capacity.”

      
Furthermore, Chapter II (Article 1.2.b) of the Rules of Procedure provides that “The following persons are ineligible to serve as members of the Tribunal: permanent representatives of the member states on the organs, agencies, or entities of the Organization; persons who serve permanently on those bodies in any capacity; staff members of the General Secretariat…”

     
The member elected by the General Assembly at its thirty-eighth regular session will assume office on January 1, 2009, for a term of six consecutive years.

Finally, it should be noted that the procedure for the OAS General Assembly’s election of a member of the Administrative Tribunal is established in Annex II of the Rules of Procedure of the General Assembly.

IV. PROCEEDINGS
A 

Holding of hearings - Complaint 285


In the course of consideration of Complaint 285 “Jorge Zambrana v. Secretary General of the OAS,” a public hearing was held on March 8, 2007, in the Gabriela Mistral Room of the General Secretariat building, to hear oral debate on this complaint.


This hearing, presided over by the current president of the Administrative Tribunal, Judge Albert N. J. Matthew, took evidence from three witnesses presented by the Secretary General, Ms. Lesley Zark, Ms. Pamela Mumuni, and Ambassador Frank Almaguer. 


The witnesses’ statements were recorded on audiocassette tapes and transcribed as annexes to the case file, which were distributed in due course to the other members of the Tribunal and the interested parties.

B 

Continuation of hearings - Complaint 285

In addition, in the context of consideration of Complaint 285 “Jorge Zambrana v. Secretary General of the OAS,” the Secretariat of the Administrative Tribunal organized a public hearing to take evidence from Mr. Jay Rini, who was presented for the complainant. The hearing took place on May 8, 2007, in the Miranda Room of the main building of the OAS.


The hearing was chaired by the Secretary of the Tribunal, Mr. Reinaldo Rodríguez Gallad, upon delegation of authority by the President, Albert Matthew, recorded in Note 19/07 of April 19, 2007, which duly authorized the Secretary to receive Mr. Rini’s testimony on behalf of all members of the Tribunal.


Evidence from this hearing was also properly transcribed, added to the case file, and distributed to the members of the Tribunal and the interested parties.

C 

LV Regular Session

      
After receiving all evidence submitted by the interested parties in Complaint 285 “Jorge Zambrana v. Secretary General of the OAS,” the Tribunal entered the complaint on the list of cases pending consideration at the next regular session. For that purpose, the President of the Tribunal, Albert N. J. Matthew, in Note 20/07 of May 15, 2007, convened the 55th regular session of the Administrative Tribunal.

That session was held on June 18 and 19, 2007, in the Guerrero Room of the OAS General Secretariat headquarters building, with the attendance of the following Tribunal members:

· Judge Albert N. J. Matthew, President

· Judge Alma Montenegro de Fletcher, Vice President

· Judge Andre Surena

· Judge Héctor Enrique Arce Zaconeta

On that occasion the members of the Tribunal dealt with the following matters:

· Swearing in of Judge Héctor Enrique Arce Zaconeta (Bolivia), who was elected by the General Assembly of the OAS at its thirty-sixth regular session.

· Presentation of the curriculum vitae of Judge-elect Homero Máximo Bibiloni (Argentina), who will be a member of the Tribunal starting January 1, 2008.

· Observations on the decisions adopted by the General Assembly of the OAS at its thirty-seventh regular session.

· Complaint 285 “Jorge Zambrana v. Secretary General of the OAS.”
D
Resolutions adopted at the LV Regular Session


Judgment 153 on Complaint 285 “Jorge Zambrana v. Secretary General of the OAS.”
The Honorable Judges, meeting during the 55th regular session of the Tribunal, rendered Judgment 153, which settled Complaint 285 “Jorge Zambrana v. Secretary General of the OAS.”

After considering the facts, the arguments presented by the parties, the evidence produced, and the legal standards applicable to the case, the Judges unanimously decided to reject the complainant’s complaint, while nevertheless at the same time ordering the Secretary General to pay the complainant US$ 6,000, for procedural expenses, attorneys’ fees, and the costs of this complaint.

The Tribunal based its decision on the criteria that the early termination of the complaint’s contract and subsequent abolition of his post were not arbitrary decisions of the Administration, but decisions taken by the Secretary General in light of the reallocation of resources to the budget of the Organization and the need to finance its other priorities. 

Judgment 153 has been published in English and Spanish on the Tribunal’s website, and subsequently made available to the public in the Organization’s Columbus Memorial Library. 

The Judgment is attached to this report (Annex I).
E 
Convocation of the LVI Regular Session of the Administrative Tribunal


When the members of the Tribunal were gathered in June 2007 for the 55th regular session, the then Vice President Judge Alma Montenegro suggested that, in connection with her forthcoming installation as President of the Tribunal, the 56th regular session of the Administrative Tribunal be held in Panama City. 

This suggestion was warmly reflected by the Permanent Mission of Panama to the Organization of American States; in a note of September 25, 2007, Ambassador Arístides Royo reiterated the offer of the Government of Panama to host the 56th regular session of the Administrative Tribunal, to be held in 2008.

Attached to this report is the note of invitation from Ambassador Arístides Royo (Annex II).

F
Filing of Complaint 287  

On October 18, 2007, the Secretariat of the Administrative Tribunal received a complaint against the Secretary General of the OAS that was registered as “Complaint 287.” 

The complainant addressed the Tribunal to challenge an “unsatisfactory” rating in the latest performance evaluation and the Secretary General’s decision not to renew the complainant’s contract with the Organization. The Secretariat of the Tribunal has distributed this case among the members of the Tribunal and notified the interested parties. 

In due course the President of the Tribunal will convene hearings on this complaint, or put it on the agenda of the 56h regular session of the Administrative Tribunal for consideration by its members.

G
Financial situation 


For the period January 1 to December 31, 2007, the Administrative Tribunal had a budget of US$182,800 that was allocated for its operation by the OAS General Assembly at its thirty-sixth regular session in resolution AG/RES. 2257 (XXXVI-O/06). This budget represented an increase of US$43,700 over the Tribunal’s budget for 2006 (US$139,100).

During the 55th regular session of the Tribunal, as provided in Article 4 of the Rules of Procedure, the Secretary of the Tribunal, Mr. Reinaldo Rodríguez, gave an account of expenditures in the 2007 budget and circulated to the members of the Tribunal a copy of resolution AG/RES. 2353 (XXXVII-O/07), which establishes the budget for the Tribunal and its Secretariat for 2008.


It should be recalled that on February 18, 1976 the Director General of what was then called the Inter-American Institute of Agricultural Sciences (now Inter-American Institute for Cooperation on Agriculture – “IICA”) and the Secretary General of the OAS signed the “Special Agreement to Extend the Jurisdiction of the Administrative Tribunal of the Organization of American States to the Inter-American Institute of Agricultural Sciences (IICA)”. 

In accordance with the provisions of Article 9 of that agreement, the Inter-American Institute of Agricultural Sciences has been depositing the sum equivalent to fifty percent (50%) of the annual salary of a staff member at the G-5 level. 

H
Reports prepared by the Secretariat 

1. 
Analysis of jurisprudence on contract renewal 
In view of the objections raised by the complainant’s representative in Complaint 287, the Secretary of the Administrative Tribunal ordered preparation of a document to analyze the extent of the administrative authority’s power to decide not to renew an employee’s contract under the internal regulations of the OAS General Secretariat and the jurisprudence. 

This compilation of jurisprudence will include rulings of the administrative tribunals of various international organizations, including of course the Organization of American States. It is intended to be a tool for consultation that will enable the members of the Administrative Tribunal to make a comparative analysis of the different treatment this subject has received in similar complaints, and thus develop a broader view based on specific consideration of it in these other tribunals. 

2.
Amendments to the Statute and Rules of Procedure of the Administrative Tribunal
 
The Secretariat, carrying out a mandate from the members of Tribunal at its 53rd regular session in October 2005 and following the instructions of the President of the Tribunal at the time, Judge Agustín Gordillo, prepared documents analyzing the need to reform and amend both the Statute and the Rules of Procedure of the Administrative Tribunal, as well as the procedure to be followed to accomplish that and the key points involved. In the course of this work, the Secretariat prepared a draft of amendments to the Statute and Rules of Procedure of the Tribunal, which it began circulating among the members in March 2006.

During the 55th regular session of the Administrative Tribunal, some of its members again brought up the need to amend the Tribunal’s Statute and Rules of Procedure, and it was suggested that the next regular session to be held in 2008 evaluate the substance of the respective draft amendments to the Statute and Rules of Procedure of the Administrative Tribunal, which have been prepared and distributed by the Secretariat of the Tribunal.

As a contribution to this important task, the Secretariat of the Tribunal has been undertaking a thorough review of the draft amendment proposals that can serve as a basis for making definitive changes in the Tribunal’s Statute and Rules of Procedure, so that these drafts are properly updated for consideration by the members of the Tribunal at the 56th regular session.


3.
Queries
Another activity that should be mentioned concerns the additional services the Administrative Tribunal provides to the general public by receiving and responding to their telephone, e-mail, and postal queries.  These queries are related to the Tribunal’s operations and primarily concern procedural matters and jurisprudence.

All queries received and the corresponding replies drawn up by the Tribunal Secretariat have been duly recorded in order to project in the medium term those legal topics that are of greatest interest to the public and to determine the most frequent concerns of individuals regarding the procedural rules.  The purpose of this exercise is to enable the Tribunal members to take the matters thus raised by the general public into account when reviewing the rules of that body or when issuing decisions.


4. Database of the Tribunal

In line with the initiative to continue with exchanges of information among the international administrative tribunals and to strengthen connections between them, which was adopted at the Tribunal’s 53rd session in October 2005 and was reiterated at its 54th regular session, the Secretariat worked in conjunction with the Office of Information and Technology Services on modifying the judgments search system on the Tribunal’s webpage. The system that was developed as the search engine application for the Tribunal’s documents was the same Triblex system as is used by the ILO Tribunal on its website, and it will be linked with the webpage of the OAS and those of other international administrative tribunals for the immediate provision of the available information.
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This project was successfully completed in early 2007 and the new document search system was made available to the public in both English and Spanish at the following:  http://www.oas.org/tribadm/SEARCH_BUSQUEDA/query_en.asp
I 
Publications

As provided in Article 4.3 of the Rules of Procedure, “The Secretary shall be responsible for the publication of a collection of the judgments of the Tribunal, and the compilation and maintenance of other records.” 

To date the Tribunal has published the following volumes:  

· Volume I: Judgments 1 to 56, from 1971 to 1980.

· Volume II: Judgments 57 to 100, from 1981 to 1988

· Volume III: Judgments 101 to 138, from 1989 to 1997.

      
These publications are deposited in the OAS General Secretariat’s Columbus Memorial Library and are also available at the offices of the Secretariat of the Administrative Tribunal, located in the Administration Building, third floor, office 312, and on the Tribunal’s website (http://www.oas.org/tribadm/default_en.asp).


The Secretariat of the Administrative Tribunal is continuing to compile judgments handed down by the Tribunal after the publication of Volume III of Judgments since 1998, in order to proceed in due course to publish Volume IV of the Judgments of the Administrative Tribunal of the OAS. To date the Secretariat has collected 15 additional judgments.

J 
The Administrative Tribunal’s library


During the period covered by this report, the Administrative Tribunal’s library has received the following publications:

· Administrative Tribunal of the International Monetary Fund; Order No. 2007-01;  Ms. “M” and  Dr. “M”, Applicants v. International Monetary Fund, Respondent. Assessment of compensable legal cost pursuant to Judgment No. 2006-06. Office of the Registrar; Washington D.C., January 24, 2007.

· Administrative Tribunal of the International Monetary Fund; Judgment No. 2007-01; Christina Daseking-Frank, Applicant v. International Monetary Fund, Respondent; Gamal Zaki El-Masry, Applicant v. International Monetary Fund, Respondent; Christian Josz, Applicant v. International Monetary Fund, Respondent; Carlos Alberto da Cunha Leite, Applicant v. International Monetary Fund, Respondent; Binta B. Terrier, Applicant v. International Monetary Fund, Respondent. Office of the Registrar; Washington D.C., January 24, 2007.

· Administrative Tribunal of the International Monetary Fund; Judgment No. 2007-02; Ms. V. Shinberg, Applicant v. International Monetary Fund, Respondent. Office of the Registrar; Washington D.C., March 5, 2007.

· Administrative Tribunal of the International Monetary Fund; Judgment No. 2007-03; Mr. M. D’Aoust (No.2), Applicant v. International Monetary Fund, Respondent. Office of the Registrar; Washington D.C, May 22, 2007.

· Administrative Tribunal of the International Monetary Fund; Judgment No. 2007-04; Ms. “BB”, Applicant v. International Monetary Fund, Respondent. Office of the Registrar; Washington D.C., May 23, 2007.

· Administrative Tribunal of the International Monetary Fund; Judgment No. 2007-05; Ms. V. Shinberg (No 2), Applicant v. International Monetary Fund, Respondent. Office of the Registrar; Washington D.C., November 16, 2007.

· Administrative Tribunal of the International Monetary Fund; Judgment No. 2007-06; Ms. “CC”, Applicant v. International Monetary Fund, Respondent. Office of the Registrar; Washington D.C., November 16, 2007.

· Administrative Tribunal of the International Monetary Fund; Judgment No. 2007-07; Mr. “N”, Applicant v. International Monetary Fund, Respondent. Office of the Registrar; Washington D.C., November 16, 2007.

· Administrative Tribunal of the International Monetary Fund; Judgment No. 2007-08; Mr. “DD”, Applicant v. International Monetary Fund, Respondent. Office of the Registrar; Washington D.C., November 16, 2007.

· Centro de Estudios de Justicia de las Américas [Justice Studies Center of the Americas] (CEJA); Sistemas Judiciales. Una perspectiva integral sobre la administración de justicia [Legal systems: A comprehensive perspective on the administration of justice]. Semi-annual publication of the Justice Studies Center of the Americas (CEJA), Year 6, No. 12. Publications of the Institute; Argentina, May 2007.

· Statute, Rules of Procedure, and Judgments. Tribunal- IDB 6/30/07. (CD version)
K 
Relocation and updating of the inventory of the offices of the Secretariat of the Administrative Tribunal 


With the issuance of Executive Order 05-13 rev.2, which restructured the OAS General Secretariat General, the Administrative Tribunal became an independent organ and had to be moved to another location. Therefore, since October 2005 the Secretariat of the Tribunal has occupied offices 311 and 312 of the Administration Building of the OAS. 


Since these offices had some deterioration problems caused by age and other factors such as internal leaks, the Secretariat of the Tribunal requested their renovation, with the valuable cooperation of the Office of General Services. 


In addition, at the request of the Secretary of the Tribunal, all the Administrative Tribunal’s assets that were acquired after its separation from the Office of Legal Cooperation have been duly inventoried to update the Tribunal’s property register in comparison to the pre-separation inventory.
V.  COOPERATION AND COORDINATION


The Tribunal continues to maintain institutional contact, exchange of information, and cooperation with administrative tribunals of other international organization such as the World Bank, the Inter-American Development Bank, and the International Monetary Fund, and with other organs, entities, and people linked to the activities of the Tribunal and its Secretariat.  

 
As part of this interagency cooperation, the Administrative Tribunal of the OAS participated in the following events sponsored by other international agencies:

A 
Colloquium on International Administrative Tribunals and the Rule of Law  
The World Bank Administrative Tribunal (WBAT) and the American Society of International Law (ASIL) jointly sponsored a colloquium on international administrative tribunals and the rule of law, which brought together distinguished authorities from several international organizations and members of the major administrative tribunals to discuss relevant aspects of international administrative law such as:

- The law applied by international administrative tribunals,

- Due process and the protection of individual rights, and

- The independence of international administrative tribunals.

The event took place on March 27, 2007, at the headquarters of the World Bank. The Administrative Tribunal of the OAS was represented by the Tribunal’s Assistant, Mariana Lozza, who used the opportunity to gather valuable information on the operation of other international administrative tribunals, and to promote and distribute the most relevant documents issued by the Administrative Tribunal of the OAS, such as its Statute and Rules of Procedure, latest judgments, and its recent publication on the thirty-fifth anniversary of the Administrative Tribunal of the OAS Current Issues in the Law and Practice of  International Administrative Tribunals.
B 
Meeting of Secretaries of international Administrative Tribunals 

The Administrative Tribunal of the Inter-American Development Bank (IDB) convened the meeting of secretaries of international administrative tribunals on July 26, 2007, to strengthen the exchange of experience and information among the participants.

The Administrative Tribunal of the OAS was represented by its Secretary, Mr. Reinaldo Rodríguez Gallad, who took advantage of the opportunity to express the interest of the Administrative Tribunal of the OAS in continuing to work on a common database that would contain the judgments of all the major international administrative tribunals. 

VI. LABOR SITUATION OF THE ADMINISTRATIVE TRIBUNAL


To ensure the proper functioning of the Administrative Tribunal, it is necessary to mention the labor situation of the staff of the Tribunal’s Secretariat, reiterating the need to correct the status of their positions and warning the General Secretariat of the imminent damages that will ensue for Administrative Tribunal (and for the Organization in general) if the current labor situation of the Secretariat staff is prolonged indefinitely.

A 
Position of Secretary of the Administrative Tribunal

Based on the official job description that the Department of Human Resources has issued for the post of “Secretary of the Administrative Tribunal,” the post has been classified at the P-5 grade level, although since January 1, 2003, the current Secretary has been Principal Legal Officer and Secretary of the Administrative Tribunal, remaining as a P-4.


The Secretary of the Administrative Tribunal and Principal Legal Officer is a principal committee secretary in the Secretariat of the Permanent Council, with responsibility for the Preparatory Committee of the General Assembly, the Meeting of Consultation of Ministers of Foreign Affairs, and the Permanent Council of the OAS.


In order to provide well-merited, fair, and equal treatment for the Secretary of the Tribunal, the members of the Administrative Tribunal reiterate the need to correct the labor situation of its Secretary, giving him the P-5 position of trust he should have, so that in the future the rights and duties are commensurate with the position. 

B 
Support staff of the Tribunal’s Secretariat 

On this point, special attention should be directed to the labor situation of the Administrative Tribunal’s Assistant, in view of the negative effect that elimination of the G-6 post has had on the Secretariat of the Tribunal.


Until 2005 there was a G-6 position for the Assistant to the Tribunal, but that year it had to be eliminated. Elimination of this post has generated a series of administrative problems arising from the fact that the Tribunal’s Assistant is not serving as a staff member but as a consultant. As a result of this situation, since 2005 the Secretariat of the Tribunal has had the services of three different lawyers, who have performed the same duties, but it has not been possible to have a relatively permanent Assistant to the Tribunal.


There are implications for the Secretariat from the lack of continuity in the person who manages the Tribunal’s confidential files, and the fact that each contract entails the obligation to train a new consultant, which adversely affects the functioning of the Secretariat of the Tribunal. 


The members of the Administrative Tribunal therefore reiterate the need to correct the labor situation of both the Secretary and the Assistant to the Tribunal, as noted in the Annual Report for 2006 (Chapter IV.G and Chapter VII.4), and as agreed during the 55th regular session of the Administrative Tribunal, held in June of this year (Minutes 2/07 of June 18, 2007).

VII. CONCLUSIONS AND RECOMMENDATIONS

The Administrative Tribunal of the OAS, within the statutory deadline, and pursuant to Article 91.f of the OAS Charter, hereby submits to the Permanent Council of the OAS its annual report covering the Tribunal’s activities during 2007, which has been prepared in accordance with the guidelines established by the General Assembly.


The Administrative Tribunal also takes the liberty of presenting the following recommendations for consideration by the General Assembly of the OAS at its thirty-eighth regular session: 
1. To urge the OAS General Secretariat to take due account of Judgment 153, rendered by the Administrative Tribunal at its 55th regular session.

2. To urge the OAS General Secretariat to adjust the Administrative Tribunal budget in the Program-Budget of the Organization to reflect the upgrading of the position of Secretary of the Tribunal to a P-5 position of trust.

3. To request the OAS General Secretariat to adjust the Administrative Tribunal budget in the Program-Budget of the Organization to reestablish the G-6 position for the Assistant to the Tribunal.

      
4. 
To thank the General Secretariat of the OAS for its cooperation in connection with the activities carried out during the period covered by this report, in particular during the Tribunal’s 55th regular session.

December 2007.
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Judgment 153
Complaint 285

JORGE ZAMBRANA V. SECRETARY GENERAL OF THE ORGANIZATION OF AMERICAN STATES

THE ADMINISTRATIVE TRIBUNAL OF THE ORGANIZATION OF AMERICAN STATES, 

Composed of Judge Albert N. J. Matthew, President; Judge Alma Montenegro de Fletcher, Vice-President; Judge Andre Surena; and Judge Héctor Enrique Arce Zaconeta,

Has before it for judgment the proceedings on the complaint filed by Jorge Zambrana against the Secretary General of the Organization of American States;

The Complainant is represented by Mr. Luis F. Jiménez, Attorney; and the Secretary General, represented by Mr. Louis G. Ferrand, Mr. William M. Berenson, Mr. Michael Sullivan, Mr. Sergio Biondo, Mr. Rubén Farje, Mr. Rubén Rudolph, and Ms. Lorena Pérez, all attorneys of the Department of Legal Services; in conformity with the Rules of Procedure of the Tribunal

WHEREAS:

On May 23, 2006, the Complainant filed a complaint with the Tribunal against the Secretary General of the Organization of American States, as authorized under Article II of the Statute of the Administrative Tribunal claiming that his fixed-term contract with the General Secretarial was terminated early on July 31, 2005 by reason of several grave irregularities committed by the General Secretariat in contravention of the rules and regulations that govern relations between the General Secretariat and the staff to wit –

(a) regulatory violations committed in respect to Staff Rule 110.4 (f) (v) and Staff Rule 110.7;

(b) lack of transparency in the approved budget and explanation/decision by the appropriate officials;

(c) no record of an official decision to reorganize the Office of Procurement Services where the complainant was employed;

(d) failure to fulfill the employment contract the Secretariat had with Mr. Zambrana which was due to expire on December 31, 2005;

(e) failure of the Secretariat to consider the recommendations of the Committee on Reconsideration to compensate Mr. Zambrana;

(f) the consistent failure of the General Secretariat to adhere to time limits in processing the measures requested by Mr. Zambrana; and

(g) irregularities in the exercise of discretion and arbitrariness.

The Complainant further claims that the decision of the Secretary General to terminate his contract early should be annulled and that he should be paid compensation equal to two years of his basic salary.

On May 31, 2006, the Secretariat of the Tribunal submitted a copy of the complaint to the Secretary General;

On June 30, 2006, the Representatives of the Secretary General filed an answer purportedly in accordance with Article 34 of the Rules of Procedure of the Administrative Tribunal.  In the answer they stated that the fixed-term contract of the Complainant which was to expire on December 31, 2005 was eliminated in the 2006 budget, and the costs of termination had to be paid with funds from the 2005 budget.  They stated that according to the rules applicable in this case, the Complainant received indemnity of five months basic salary and payment of unused vacation time.  They stated that the General Secretariat observed the applicable rules with respect to termination of the Complainant’s contract and the processing of his appeal.  They said there was no lack of transparency in the decision to terminate the Complainant’s contract and there was no basis to the allegation of arbitrariness in the decision to terminate the Complainant’s contract. They asked the Tribunal to dismiss in its entirety the claim submitted by the Complainant  They gave a list of four witnesses;

On July 12, 2006, the Secretariat of the Tribunal submitted a copy of the answer to the Complainant;

On July 20, 2006, the Legal Representatives of both the Complainant and the Respondent requested the suspension of procedural deadlines until August 27, 2006, in order to enable the parties to explore the possibility of reaching a conciliatory agreement that would put an end to the claim submitted. Consequently, on July 21, 2006, the Secretariat of this Tribunal ordered the suspension of the deadline for presentation of observations on the reply to the petition until August 27, 2006. On that same day, the Secretariat of the Tribunal submitted a copy of its decision to both parties;

On August 23, 2006, the Legal Representatives of both the Complainant and the Respondent requested an extension on the suspension of procedural deadlines until September 25, 2006. On August 28, 2006, the Secretariat of this Tribunal ordered the extension of the suspension of the deadline for the presentation of observations on the reply to the petition until September 25, 2006. On that same day, the Secretariat of the Tribunal submitted a copy of its decision to both parties;

On September 25, 2006, the Complainant filed a reply to the answer of the Secretary General.  In his reply the Complainant stated that the answer to the complaint did not substantiate the reasons invoked by the senior officials of the Secretariat for terminating the Complainant’s labor contract nor does the answer provide the information needed to clarify whether the functions of Mr. Zambrana are still being performed, by whom, and under what contractual arrangement;

The Complainant stated that by failing to substantiate the reasons put forward for terminating the Complainant’s contract, the General Secretariat made it clear that there was a personal discrimination against him by the Director of the Department of Financial Services and by the responsible employee in the Department of Human Resources.  The Complainant stated further that the answer was late and not in accordance with Article 34 of the Rules of Procedure of the Administrative Tribunal; and that the Tribunal Secretariat did not notify the Parties of its ruling with respect to the joint motion to suspend time limits that the Parties submitted on August 23, 2006.  In the reply the Complainant requested the Tribunal to hear testimony on Mr. Zambrana’s performance from Mr. Jay Rini and Mrs. Pamela Mumuni who were his supervisors;

In the petitions in the reply to the answer the Complainant indicated that he was abandoning his claim for payment of an amount corresponding to the difference between the basic salary and his regular salary for the period August 1 to December 31, 2005; and he requested the Tribunal to summon Mr. Alfonso Munévar and Mrs. Lesley Zark to give evidence;

On October 10, 2006, the Secretariat of the Tribunal submitted a copy of the reply to the answer to the Secretary General;

On November 10, 2006 the Representatives of the Secretary General filed a response regarding the reply to the answer.  They stated that the Complainant reiterated in his reply the principal claims he made in his complaint and the answer demonstrated, and the response reiterates and confirms, that the claims are incorrect and have no basis in fact or the applicable rules and jurisprudence of this Tribunal;

They stated that the Complainant bears the burden of producing evidence to support his claims, but has not done so.  On the contrary, the facts submitted by the Respondent demonstrate that the General Secretariat properly notified the Complainant of the reasons for his early termination and that these reasons were explained and documented in greater detail in the procedures followed later.  (Hearing and Reconsideration);

They stated that the answer was filed at the proper time in accordance with Article 34 of the Rules of Procedure of the Tribunal and in accordance with its practice.  They stated also that the alleged failure to notify the Parties of the suspension granted by the Tribunal is irrelevant and untrue.  They said that they and the Complainant received a copy of Report 04/06 informing them of the favorable ruling on that motion.  The President and some other members of the Tribunal also received a copy of Notice 04/06.  They stated that the Complainant’s offer of testimony was not made at the proper time and in accordance with Article 26 of the Rules of Procedure of the Tribunal and ought not to be allowed unless the Tribunal determines that the testimony of the Complainant’s witnesses is necessary to clarify the facts;

On November 22, 2006, the Secretariat of the Tribunal submitted a copy of the response to the reply to the answer to the Complainant;

Upon the request of the Secretariat of this Tribunal, on December 7, 2006, the President of the Joint Advisory Committee on Reconsideration presented Appendices 6, 7, and 8 of the Committee’s report in the Zambrana case. As well, on December 18, 2006, Mr. Biondo presented additional information through Ms. Pamela Mumuni’s affidavit and Mr. Ambassador Frank Almaguer’s affidavit; 

On March 5, 2006, Mr. Biondo also presented to this Tribunal the affidavits of Mr. Frank Almaguer, Mr. Alfonso Munévar, Ms. Linda Poole, and Ms. Lesley Zarck.

On March 8, 2007, the President of the Tribunal, Judge Albert N. J. Matthew, presided over a hearing in which the testimonies of the witnesses offered by the Parties were taken.

I.
FACTUAL BACKGROUND

Mr. Zambrana had been working for the Organization of American States since February 10, 1999. Prior to the termination of his fixed-term contract the Complainant was a Procurement Technician, at G-6 level, in the Office of Procurement Services.  His contract was a long-term contract and it was due to expire on December 31, 2005.

Mr. Zambrana was notified of the decision of the Acting Secretary General, Mr. Luigi Einaudi, to early terminate his services by the Officer in Charge of the Office of Human Resources Services in a letter dated April 20, 2005.

On May 4, 2005, Mr. Zambrana requested a hearing by the Secretary General pursuant to Rule 112.1 of the Staff Rules.  On June 20, 2005, the Officer in Charge of OHRS informed him of the appointment of Ms. Jane Mohan as the Hearing Officer.  The hearing took place and Ms. Mohan submitted her report on July 14, 2005, which was unfavorable to Mr. Zambrana.  The Hearing Officer concluded that the complaint presented by Mr. Zambrana was without sufficient merit for granting his request. On August 22, 2005, the Officer in Charge of the OHRS advised Mr. Zambrana of the decision of the Secretary General to confirm his decision to terminate his services.

On August 29, 2005, Mr. Zambrana requested the convocation of a Joint Advisory Committee on Reconsideration. This request was reiterated on September 20, 2005. On September 22, the Officer in Charge of OHRS informed Mr. Zambrana that his request had been submitted to the Committee on Reconsideration, of whose composition he was notified on October 3, 2005. 

Five months later, in a letter dated March 3, 2006 the Director of the Department of Human Resources informed Mr. Zambrana of the decision of the Secretary General to stand by his decision to terminate his services to the General Secretariat.  The Director also forwarded a copy of the report of the Joint Advisory Committee on Reconsideration dated February 3, 2006.

The Reconsideration Committee concluded that there were justified budgetary reasons for terminating Mr. Zambrana’s contract, but recommended the option of canceling the termination decision and paying him additional indemnity for pain and suffering.

In his letter dated March 3, 2006 addressed to the Complainant, the Director of the Department of Human Resources explained the Secretary General’s decision not to accept the recommendations of the Reconsideration Committee as they were based on a mistaken interpretation of Rule 110.6 of the Staff Rules.  The Committee had concluded that the Rule granted the Complainant the same rights as those of members of the career service during a reduction in force.

The background to the termination of Mr. Zambrana’s contract is the General Assembly Resolution AG/Res. 2059 (XXXIV – 0/04).  In June 2004 the General Assembly approved the program budget of the Organization for the year 2005, and gave the Secretary General the mandate to revise and adjust that program budget for the purposes of reorganizing the General Secretariat.

All the witnesses spoke of Secretary General’s Rodriguez’s Executive Order 04-01 which had the effect of reorganizing the General Secretariat and to a reduction of budgetary amounts in the Regular Fund. Mrs. Leslie Zark stated that Mr. James Harding who was then in charge of Administration and Finance at the time of the Secretary General’s Executive Order was trying to make a very onerous task easier for his staff by saying do not think of the people that are working for you, think of the positions that you need to fill under the reorganization – places, not faces.

One proposal by the Directors was to declassify positions in an attempt to reach the lower budgetary level given by the budget office: but this proposal was unacceptable by the Acting Secretary-General, Mr. Einaudi.  It was then inevitable that positions would have to be eliminated.

Most of the witnesses expressed a genuine worry and distress in having to terminate someone’s services against his or her will.  A list from the Program-Budget informed that Mr. Zambrana’s post and those of others had been eliminated from the 2006 budget.  The Director of Human Resources produced a list of persons in that office on the basis of the list that had been received from the Program Budget.  That list showed that besides Mr. Zambrana, the contracts of three other persons who had the same type of employment were similarly terminated.  Ambassador Frank Almaguer spoke of the pain of the Executive Order being spread quite widely and impacted heavily on the Administration and Finance area.

A revised 2005 budget was prepared around December 2004.  The 2006 budget was prepared between January and March 2005 and the budget presented to the Permanent Council and subsequently to the General Assembly left Ambassador Almaguer, Assistant Secretary for Administration and Finance, a situation in which he knew that the budget was going to create severe implementation problems in the coming months.  Repatriation and termination costs were reduced by approximately 33 1/3%.

The Organization from the early to mid 1990’s through 2006 had a frozen Regular Fund budget.  The net effect of that was a hidden budget cut year after year, after factoring for inflation, statutory increases, personnel costs and so on.

Further, the representatives of the Member States felt that the Administration was bloated and the Administration was targeted to finding more reductions.  A further reason for reducing the 2006 budget was that the governing body wanted to reserve the positions of the directors in two offices that had not been contemplated in the 2006 budget.

The 2006 budget affected Mr. Zambrana’s area and a G-6 position for 2006 was lost; that of the Complainant who was not protected as the other career employees who did the same work.  Because of the pressure generated by the 2006 budget the Administration concluded that in the case of those individuals who were departing from the Secretariat on or around December, they should budget their separation costs in 2005 to relieve the pressure on the 2006 budget.

The Director of the Office of Procurement Services, Mrs. Pamela Mumuni stated that the effect of the Secretary General Rodriguez’s Executive Order that was sent to the Officer in Charge of Procurement Operations was that the 13 Regular Fund posts which she had in 2004 was reduced to 12 in the 2006 budget; and the four G-6 technicians at the end of 2004 was reduced to 3.  She therefore lost one procurement technician post.

She said she did not take the decision to eliminate Mr. Zambrana’s post and did not even recommend it for the office was already short-staffed.

Evidence of Mr. Jay Trini was taken by the Tribunal Secretary on May 8, 2007 upon the authorization of the President of the Tribunal. Mr. Trini was of the view that Mr. Zambrana whom he hired was an excellent employee who took a lot of initiative while Mr. Trini was Director of the Procurement Department at the O.A.S.

II
ARGUMENTS OF THE COMPLAINANT

The Complainant argued that the legal basis of the decision communicated by the Officer in Charge of the Office of Human Resources Services with reference to Staff Rule 110.4 (f) was unsound and therefore the said decision constituted a regulatory violation.  The Complainant argued that there was no official decision to reorganize the Office of the Procurement Services.  He also argued that a further irregularity committed by the General Secretariat was its failure to fulfill the employment contract it had with Mr. Zambrana which expired on December 31, 2005.

The Complainant stated that an especially serious irregularity committed by the General Secretariat was to ignore the recommendations of the Committee on Reconsideration and not even mention them.  The Reconsideration Committee had recommended to the General Secretariat that in light of the injury caused to Mr. Zambrana “it would be advisable to compensate him, bearing in mind at least the following elements: (i)  unpaid salary from July to December 2005; (ii)  the average cost of the legal services incurred in order to present his case in the proceedings that he has been pursuing; (iii)  a reasonable sum that takes into account the injury caused (pain and suffering); and any other appropriate sum payable to him for the termination of his services”.

The Complainant argued that another irregularity committed by the General Secretariat in processing the measures requested by Mr. Zambrana was its consistent failure to adhere to the time limits set down in the Staff Rules in particular Rule 112.1, procedure for hearing by the Secretary General; and Rule 112.5, procedure for reconsideration.

The Complainant further argued that there was a lack of transparency in the decision of the General Secretariat and that is a serious flaw of long standing; and it would appear in recent times that those responsible for adopting decisions believe that they enjoy absolute impunity from the staff members affected.  The Complainant stated that he requested the Committee on Reconsideration to provide information that might offer a satisfactory explanation for the elimination of his post.  Therefore he was requesting the Administrative Tribunal to recommend that the General Secretariat open the appropriate investigation into the statements made by Mrs. Zark and Mr. Munévar to the Hearing Officer on the grounds that they were baseless and detrimental to the rights of the Complainant and the sound functioning of the General Secretariat.  The Complainant argued that the decisions of the Secretary General were arbitrary and lacking in discretion.

In his reply to the answer of the Secretary General the Complainant argued that the answer was not submitted at the proper time; that the Tribunal Secretariat did not notify the Parties of the ruling with respect to the joint motion to suspend time limits that the Parties submitted on August 23, 2006; and it offered testimonial evidence from Mr. Jay Rini and from Mrs. Pamela Mumuni who were his supervisors.  He also requested the Administrative Tribunal to summon Mr. Alfonso Munévar and Mrs. Leslie Zark to provide information to the Tribunal.
Complainant argues that the reasons for the decision to terminate his contract early must be those mentioned in Staff Rule 110.4 (b). This rule states that: 

“The Secretary General may terminate the services of a staff member:  

(b) When it is necessary to abolish a post, as a consequence of:  

            (i)         A reduction in force, or  

            (ii)        The reorganization of an office of the General Secretariat.  

Before terminating the services of a staff member for either of the reasons mentioned in this paragraph, the procedures called for in Rule 110.6 must be followed.”  


Following the reference of the last paragraph of Staff Rule 110.4 (b), Complainant is of the opinion that the conditions described in Staff Rule 110.6 (a) and (b) are the ones mentioned in the letter of April 20, 2005. These are: “(a) Reduction in force is understood to mean the termination of services of one or more staff members because the number of authorized posts for an office of the General Secretariat has been reduced; (b) The number of authorized posts may be reduced only when budgetary appropriations or allocations have been reduced, when the functions pertaining to a particular post or posts no longer exist, or when it is necessary to reorganize an office of the General Secretariat.” However, Complainant argues that there is no evidence that proves the Secretary General has followed the process provided in Staff Rule 110.6.


Regarding an alleged reduction on budgetary appropriations or allocations, Complainant argues that the necessary funds to finance his post until December 31, 2005 existed and that there is no documentary justification to eliminate his post by 2006. He states that the former Assistant Secretary for Administration, Mr. Munévar, and the current Director of Administration and Finance, Ambassador Almaguer, publicly reiterated that necessary decisions regarding the staff of the administration area arising from Executive Order 05-03 issued on January 25, 2005, had been made, and that no further measures affecting the staff would be adopted. Besides, Complainant argues that the 2006 budget approved by the General Assembly contains a similar amount to that of 2005. Even more, in reference to the General Secretariat argument that the decision to early terminate Mr. Zambrana’s services was taken in accordance with the General Assembly decision to reduce financing for personnel expenses in the Office of Procurement Services, Complainant argues that the General Secretary decision to terminate his contract was taken 45 days before the General Assembly approved the 2006 budget program. Complainant argues that this situation constitutes by itself an irregularity.


 
Regarding the non existence of Mr. Zambrana’s post in the 2006 budget, Complainant argues that it is not that the functions he used to perform in the area of Procurement do not longer exist, but that they are redistributed and carry out by other people in the office who used to have other duties.  Even more, Complainant argues that this situation overburdened the workload of those persons and required to contract two Contract Performance employees (CPR). In consequence, Complainant states that this contravenes article 120 of the OAS Charter and Chapter II of Staff Rules.


In regard to the decision to reorganize the Office of Procurement Services, Complainant argues that no evidence has been submitted by the General Secretariat on this regard; therefore, he claims that such procedure did not exist.

Another irregularity claimed by Complainant is the non-observance by the Secretary General of the procedure stated in Staff Rule 110.6 (g) when reduction in force has taken place. This rule provides that: 

“The Department of Human Resource Services shall take the following steps:

        (i) It shall prepare a list with the names of all the staff members affected, indicating the grade of each.

        (ii) It shall suspend all action on appointments to vacant posts calling for minimum qualifications that might be met by staff members affected by the reduction.

        (iii) It shall prepare and publish a list of vacant posts in the General Secretariat, with an indication of the grade of each, so that the staff members affected may inform themselves of the job descriptions and other data pertinent to the vacant positions.”


Complainant argues that the list described in Staff Rule 110.6 (g) (i) was never provided to him, although he knows it had been prepared. Consequently, he claims that his rights were violated when he was deprived of the opportunity to make use of this mechanism to keep working for the Organization. Even more, he cites the Advisory Joint Committee on Reconsideration when it advised the Secretary General to consider the annulment of his decision to early terminate Mr. Zambrana’s contract based on the fact that this decision was not adopted in the framework of the rules and regulations in force. In addition, Complainant argues that this led to a serious irregularity since the Secretary General ignored the recommendation of the Advisory Joint Committee on Reconsideration when he issued his final decision in the letter of March 3, 2006.

III. ARGUMENTS OF THE SECRETARY GENERAL

The Secretary General’s representatives argued that it was the reduction in the program budget for 2006 which required the elimination of the post occupied by the Complainant and the early termination of his fixed-term work contract.  In June 2004 the General Assembly of the Organization of American States approved the program budget of the Organization for the year 2005, and gave the Secretary General the mandate to revise and adjust that program budget for purposes of reorganization of the General Secretariat.  Pursuant to that mandate, the Assistant Secretary General, who was at that time in charge of the General Secretariat, presented the revised budget for 2005 to the Permanent Council, which showed a reduction on its fund available for the Organization, affecting the budget for the office where the Complainant worked, which fell from $3,175,200 in 2005 to $2,669,400 in 2006.

As indicated to the Hearing Officer by Mr. Alfonso Munévar, then Director of the Department of Finance and Budget, funds to finance the reorganization and the priorities recognized by the CAAP were being sought from other posts considered not indispensable.  To achieve this, posts had to be eliminated and, as Mr. Munévar reported, the most vulnerable posts in this situation were those held by staff members who were not members of the career service, or who did not have continuing contracts.  Among those more vulnerable posts was that occupied by the Complainant by virtue of his fixed-term contract.

Terminal expenses are paid in accordance with Staff Rule 110.7 and the administration normally maintains annual allocations to meet those expenses but the allocations for 2005 and 2006 were not sufficient to finance all the planned terminations.  Consequently, it was decided to terminate the Complainant’s fixed-term contract early, and to do the same with other posts for which the financing would be eliminated from the program budget for 2006, and the funds budgeted for those posts for 2005 were used to finance a portion of those expenses associated with termination of non-renewable contract

The Representatives of the Secretary General argued that the General Secretariat observed the applicable rules with respect to the termination of the contract of the Complainant and the processing of his appeal to the Hearing Officer and the Reconsideration Committee.  Reference was made to Articles 54 and 113 of the Charter of the Organization of American States and to Articles 12, 17 and 57 of the General Standards, as well as to Staff Rule 110.4.

The Representatives of the Secretary General recognized that Staff Rule 110.4 (f) (v) cited in the letter of April 20, 2005 was poorly drafted but they state that the administration’s mistaken quotation from the Staff Rules was involuntary, that it was clarified at the Hearing and before the Reconsideration Committee and that did not cause Mr. Zambrana any material damage nor did it in any way diminish his rights or interests, and it did not affect the analysis and decision of the Secretary General in terminating the services of Mr. Zambrana.  The Representatives referred to Judgment 88, PEPLOW V SECRETARY GENERAL in this regard.

The Representatives argued that the principal purpose of Staff Rule 110.6 was to protect the preference to continue in service during a reduction in force, which preference only career service members enjoy and that this preference is not available to the Complainant.

The Representatives stated that the decision of the Secretary General to sustain his decision to terminate the Complainant’s contract and to reject the recommendations of the Reconsideration Committee was not arbitrary but was solidly based on the facts and on the applicable rules.  They argued that the procedural delays were permissible according to the Rules and they could have been limited by the Complainant’s own actions.  Reference was made to Staff Rule 112.7 in this regard.

They further argued that the Secretary General is not obliged to accept the recommendations of the Committee on Reconsideration and in this regard cited the Tribunal’s judgments in the cases HOLZMAN V SECRETARY GENERAL Judgment No. 20 (1976) and ARGONDONA v SECRETARY GENERAL Judgment No. 78 (1984). In addition, they argued that the letter of March 3, 2006, clearly explained the reasons of the decision to terminate Mr. Zambrana’s contract. The Representatives of the Secretary General are of the opinion that the Committee mistakenly interpreted Staff Rule 110.6. It wrongly concluded that this Rule granted the Complainant the same rights as those of the members of career service during any reduction in force; however, this interpretation is not supported by the Rule itself, or the way in which it was applied over more than 30 years, or higher rules of the Organization. In addition, Representatives of the Secretary General explained that the letter of April 20, 2005, clearly described the reasons of his decision to terminate Mr. Zambrana’s contract.

The Representatives also argued that there was no lack of transparency in the decision to terminate the Complainant’s contract.  They stated that the letter of April 20, 2005 met the requirement of transparency completely.  They also stated that there was no basis to the allegation of arbitrariness in the decision to terminate the complainant’s contract and they referred to the cases of PEPLOW V SECRETARY GENERAL Judgment 58 (1985) and RE THOMPSON FORGUES, Judgment 99, to explain the meaning of arbitrariness. 

The Representatives indicated in their answer that they would present as their witnesses Ambassador Frank Amalguer, Under-Secretary of Administration and Finance of the General Secretariat; Mr. Alfonso Munévar, Director, Department of Budget and Financial Services; Mrs. Lesley Zark, Officer in charge of the Department of Human Resources; and Miss Linda Poole, Office of Conferences and Meetings.

In their response regarding the reply to the answer the Representatives of the Secretary General complained that the offer of testimony by the Complainant was not made at the proper time in accordance with Article 26 of the Rules of Procedure.

The Representatives of the Secretary General argue that the corresponding indemnity was paid to the Complainant pursuant Staff Rule 110.7 in the amount equivalent to five months of basic salary. They explain that in the case of employees of “General Services” category, as the Complainant was, there is no difference between basic salary and salary including post adjustment, because the cost of living adjustment is part of the basic salary and is not computed in a separate scale, as is the case with employees in the professional category.

IV 
CONSIDERS THE FOLLOWING MATTERS OF FACT AND LAW

Mrs. Lesley Zark in her testimony referred to the letter of termination dated April 20, 2005 which was issued by the Office of Human Resources to Mr. Zambrana written in Spanish.  She was the person who signed the letter.  She said the purpose of the first paragraph of the letter was to inform Mr. Zambrana that the post he occupied was not contemplated in the budget of 2006 owing to the reorganization of the General Secretariat, and to inform him that owing to the Secretariat having to pay for the termination within 2005, his last day of service would be July 31, 2005.

She stated that the intent of the second paragraph of the letter was to advise Mr. Zambrana, in accordance with paragraph V, that because he had entered the Organization before December 31, 1999 he was entitled to the advanced notification period of 60 days.  But in that paragraph she indicated that the termination was in accordance with Staff Rules 110.4 (f) (v) and Staff Rules 110.7 and 110.8.  Staff Rule 110.7 deals with termination identity and Staff Rule 110.8 deals with repatriation grants.

Mrs. Zark stated that the reference to Staff Rule 110.4 (f) which deals with the termination of a staff member in the best interest of the Organization was an error caused partly by shortage of staff in the department, by additional functions given, and in the circumstances when in less than one year there were three administrations coming and going.

She stated that Mr. Zambrana’s separation from service was effected under Staff Rule 110.4 (b) which deals with termination when it is necessary to abolish a post as a consequence of a reduction in force; or the reorganization of an office of the General Secretariat.

Under cross-examination by Mr. Jimenez, Mrs. Zark agreed that, according to Staff Rule 110.4 (b), before terminating the services of a staff member under the rule, the procedures called for in Staff Rule 110.6 must be followed.  She explained that in Rule 110.6 the first four sub-paragraphs describe what constitutes a reduction in force.  Rule 110.6 (e) states that when a reduction in force is necessary, members of the career service shall be given preference over other staff members to continue in service.

She then related Staff Rule 110.6 (g) to the activities of Human Resources in a reduction in force which at (iii) says: “It shall prepare and publish a list of vacant posts in the General Secretariat, with an indication of the grades of each, so that the staff members affected may inform themselves of the job descriptions and other data pertaining to the various positions.”

She said the next paragraph (h) basically describes who are the staff members affected.  It states –

“(h)  Members of the career service whose posts are affected by the reduction in force shall be offered vacant posts of a grade equal to the ones abolished, provided that they meet the minimum requirements for these posts.”

Then it goes on to say that if you cannot find a vacant position for the career staff member, what is the procedure to try and place that person.

Mrs. Zark was asked about the conclusions of the Reconsideration Committee – that Mr. Zambrana had a right to be considered for vacancies and the Secretariat failed to accord him that right.  Mrs. Zark who began her employment with the Organization in March 1971 could not understand how the Reconsideration Committee could have reached that conclusion.  She stated that in all her experience she could not think of one case during a reduction in force where the Secretariat offered placement positions to anyone other than staff who had career appointments and she was very familiar with the work of the RIF Committees, having served in the capacity of Technical Secretary to the RIF Committees over the years.  Nonetheless, in her testimony, she mentioned three contract employees affected by the reduction who had been placed elsewhere.

The Tribunal has seen the affidavit of Linda Jeanne Poole who is a Staff Member in the Office of Conferences and Meetings of the General Secretariat.  Miss Poole joined the Secretariat in April of 1970 and, on four different occasions, she has been President of the Staff Association and a member of the Staff Committee on two different occasions.  She served on the Reduction in Force Committee on three different occasions.

She stated that Staff Rule 110.6 sets out the procedure for recognizing and protecting the preferences accorded to members of the career service as stated in Articles 18 and 57 of the General Standards. Miss Poole considers that the conclusion arrived by the Reconsideration Committee to be unfounded and that it is contradictory to the provisions set forth in the Staff Rules and General Standards.  It is clear to Miss Poole that the right to fill vacancies during a RIF under Staff Rule 110.6 applies exclusively to members of the career service.

In the termination letters sent to other staff members Mrs. Zark stated that she made the same error with reference to Staff Rule 110.4 (f) but none of them, like Mr. Zambrana, received any less termination benefit than they would have received otherwise; none of them, including Mr. Zambrana, was economically prejudiced; but only Mr. Zambrana made an issue of the error.

The Tribunal does not share the Complainant’s view that there were regulatory violations committed by the General Secretariat in respect to the communication of April 20, 2005 to Mr. Zambrana to terminate his services.

The Tribunal finds that the answer to the complaint was filed within the time period allowed by Article 34 of the Rules of Procedure and does not entertain the Complainant’s contention that the answer was three days late.  The Tribunal finds that the Tribunal Secretariat did notify the Parties of the suspension granted by the Tribunal consequent upon the joint application by the Parties on August 30, 2006.  Article 26 (e) of the Rules of Procedure of the Tribunal establishes that the time for submitting evidence is when the complaint was filed.  Although the Complainant did not comply with that Article this was of no moment in the circumstances because one of the Complainant’s two witnesses was not available and the other one was called to give evidence by the Representatives of the Secretary General.

On March 9, 2007 the President gave the Complainant the opportunity to call again Mr. Jay Trini if there were no objections from the Representatives of the Secretary General. The Representatives of the Secretary General did not object

The recommendations of the Reconsideration Committee cannot be binding on the Secretary General and the judgments of the Tribunal have so ruled.  See HOLZMAN V SECRETARY GENERAL, Judgment No. 20 (1976); and ARGANDONA V SECRETARY GENERAL, Judgment No. 78 (1984).

In the circumstances of this case, the Tribunal does not find a consistent failure to adhere to the time limits set down in the Staff Rules justified.  In her testimony Lesley Zark states how difficult it is to put a committee together since there are so many committees within the Organization, all comprised of staff members who have their own work to do and who travel a lot in the course of their duties besides their vacation time.  She states that the rules allow flexibility in the time frames and the Secretariat is asked only to make a good faith effort to comply with those time limits.

The Tribunal does not entertain the arguments that no official decision was taken to reorganize the Office of Procurement Services or that the Secretary General failed to fulfill Mr. Zambrana’s contract to December 31, 2005.  In the Tribunal’s view the termination of Mr. Zambrana’s services was caused by the reduction of the budget amount for 2006.  The Secretary General’s Executive Order applied to the entire organization and each department felt the effect or “pain” as some of the witnesses put it.  Mrs. Mumuni who was originally called as a witness for the Complainant testified that there was no discrimination at all exercised towards Mr. Zambrana.  She said in part when asked about discrimination as regards race, age, religious beliefs, “No, not at all.  I don’t think that any of those factors had anything to do with Mr. Zambrana’s position being eliminated.  I do not think it had anything to do with him.”  The basic fact in the Tribunal’s opinion is that there were no funds in the budget to continue Mr. Zambrana’s service.

The Tribunal finds that the error with regard to the applicable staff rule in the letter to the Complainant written on April 20, 2005 confused the Complainant, for which reason he began a series of unnecessary procedures, since, to his mind, his services were being terminated for a reason other than the restructuring of his department and, although it is true that an error on the part of the Department of Human Resources does not create rights (See Judgment 88, PEPLOW V SECRETARY GENERAL (1985), it is no less true that such an error injured him, leading him to institute a series of procedures that were unnecessary.  

In like manner the Tribunal finds that the complaint that the decision was arbitrary was not made out.  In PEPLOW the Tribunal defined abuse of authority as a decision that does not respect the limits of “appropriateness, advisability, fairness, logic, the unequivocal rules of science and technology and so forth.”  Then later in RE THOMAS FORGUES, Judgment 99, page 664, the Tribunal defined such abuse as a decision for which there was “no logical or rational reason”, and 

This Tribunal is guided by those authorities and finds that the Secretary General took the decision to abolish the Complainant’s post and to terminate his contract early, in light of the reallocation of resources in the budget and the need to finance other priorities of the Organization.

Therefore, the Administrative Tribunal 

RESOLVES:

1. To declare that the Secretary General shall pay to the Complainant, Mr. Jorge Zambrana, the sum of US$6,000 for procedural expenses, attorneys fees, and the costs of this complaint.  This shall be paid within 90 days of the date of this judgment.

2. To declare that what is not expressly awarded in this operative section is rejected.

Let notification be given.

Judge Albert N. J. Matthew, President
Judge Alma Montenegro de Fletcher, Vice-President
Judge Andre Surena
Judge Héctor Enrique Arce Zaconeta
Reinaldo Rodríguez Gallard, Tribunal Secretary

Washington, D.C., June 19th, 2007
Annex II
Permanent Mission of Panama

Organization of American States

Washington, D.C.

PANA-OEA-3-537-07

September 25, 2007

Excellency:


I have the honor to address Your Excellency to express the interest of the Government of the Republic of Panama in hosting the next regular session of the Administrative Tribunal (TRIBAD) of the Organization of American States (OAS), to be held in March 2008.


Our interest is related to the fact that Panamanian Judge Alma Montenegro de Fletcher, elected to the 2004-2009 term and now Vice President of the Tribunal, is to preside over that body in 2008, and it would be a great honor for Panama to host the next session.  This offer is extended on the understanding that the cost of holding the event would be borne by the OAS.


Accept, Excellency, the renewed assurances of my highest consideration. 


Arístides Royo


                                                                        Ambassador, Permanent Representative
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� 	Proceedings of the General Assembly, Volume II, p.12.


� 	Proceedings of the General Assembly, Volume I, p.40.


� 	In addition to the transitional provision, the Permanent Council approved the procedures for election of the first members of the OAS Administrative Tribunal (CP/doc.137/71).


� 	Article II.1 of the Tribunal’s Statute.


� 	Article II.4 of the Statute of the Administrative Tribunal of the OAS.


� 	Article I of the Statute of the Administrative Tribunal of the OAS.


� The General Assembly, in resolutions AG/RES. 331 (VIII-O/78), AG/RES. 1452 (XXVII-O/97), AG/RES. 1586 (XXVIII-O/98), AG/RES. 1669 (XXIX-O/99), and AG/RES. 1839 (XXXI-O/01), set specific guidelines for the preparation of annual reports by the organs, agencies, and entities of the Organization.
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