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Clarification of terms by the Chair.

1.
“Spheres of public or private life”

The following clarifications are issued to allow the discussion to move forward in the negotiations of the Working Group:

The concern with expanding the scope of application of the Convention stems from the perception that different aspects of discrimination occur precisely in the private arena, such as in the labor market, for example, with undeniable effects on aspects of the social, political, economic, and cultural life of a state.  In the inter-American human rights system, the scope of two conventions extends to the private sphere:  the Convention of Belém do Pará, Articles 1, 2.1, 3, and 8.c; and the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities, Article 3.

The definition of racial discrimination in paragraph 1 of the International Convention on the Elimination of All Forms of Racial Discrimination limits the application of the Convention to the sphere of “public life.” 

However, what the Committee on the Elimination of Racial Discrimination has been finding throughout the Convention’s implementation stages is that, in some countries, measures have been taken to remove spheres of private life from the application of any nondiscrimination provision of that Convention, and to define those spheres in highly general terms.  It remains to be determined whether rights in the private sphere would not render ineffective rights widely recognized as far as public life is concerned, and, in that case, whether that would be compatible with the Convention.
Therefore, we need to ask ourselves what will happen when citizens sign a private agreement that is discriminatory and ask the state to enforce that agreement against a party who has violated it, or when that agreement is upheld without assistance from the state. Recognition of the right to a private life cannot, therefore, have the effect of hindering the recognition, enjoyment, or exercise of the human rights recognized in public life.

Given those concerns and the progressive nature of the concepts under consideration, the Inter-American Convention against Racism and All Forms of Discrimination and Intolerance should include the reference to private life; in fact this already has been done in other conventions of the inter-American human rights system.
2.
“Identity and gender expression”

The Chair finds it advisable to issue the following clarifications, based on the way this topic has evolved in the negotiations of the Working Group:

“Gender identity” has to do with the internal, deep feeling persons have about their identification with the cultural and social constructs of masculinity, femininity, and transgenderness. It has to do with the person’s ability to express one of these constructs, on the basis of his or her personal, deeply rooted feelings of identification with it.

“Gender expression” has to do with how persons express the perception they have of themselves in terms of gender, through dress and behavior. In this sense, the person’s “gender identity” is relevant, since the discrimination he or she suffers is based on the fact that he or she does not adapt to the gender role assigned to him or her by society.


We should clarify two other concepts that have been used at other points in the negotiation by the Working Group:

“Sex” refers solely to biological differences between sexed bodies and, therefore, has fairly limited significance compared to the use of the word “gender,” which includes psychological, social, and cultural aspects, as well as the construct of masculinity, femininity, and transgenderness; and
“Sexual orientation,” which refers to the sexual and/or emotional attraction a person feels toward another.

The expression “sexual orientation,” although it could be used to fight certain aspects of discrimination stemming from the social construct of the genders, in itself does not cover certain forms of discrimination based on the way persons “see themselves” (“gender identity”) or “act” (“gender expression,”) when those forms differ from those that society would expect of them, in considering them “men” or “women.”  These forms of discrimination also are not covered by prohibiting discrimination on the basis of sex; on the contrary, this reinforces the binary gender model, and needs more careful attention from the Working Group.
� FILENAME  \* MERGEFORMAT �CP19628E03�








