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‘THE INTER-AMERICAN DEMOCRATIC CHARTER (IACD)”
Mr. Chair:
According to the Inter-American Democratic Charter, the peoples of the Americas have “a right to democracy” and their governments “an obligation to promote and defend it.”
In order to grasp the full implications of that right, and given that democracy is a prerequisite for membership in the Organization of American States and in other subregional and integration organizations, the Inter-American Juridical Committee (CJI) has considered it necessary to contribute to the regional debate about democracy by conducting an analysis of the different instruments that, from a legal standpoint, form the rules of the game for democracy.  Our contribution is the Resolution entitled “The Essential and Fundamental Elements of Representative Democracy and Their Relation to Collective Action within the Framework of the Inter-American Democratic Charter,” which we submitted to the Permanent Council of the OAS and are now presenting to the Committee on Juridical and Political Affairs.
In order to establish those essential elements of democracy, from the standpoint of inter-American law, we analyzed all the conventions, resolutions, declarations, action plans, and democratic clauses signed by the governments of the region. We have also taken into account the report of the OAS Secretary General on the IACD, presented to the Permanent Council of the Organization in April 2007 (CP/doc.4184/07), as well as other multilateral documents in which the same governments represented here have defined the essential elements of the rule of law, without which democracy does not exist. Those documents have been compiled and analyzed in a CJI paper that has been distributed to all OAS member states: the fruit of intense and intellectually stimulating work by the rapporteur on the subject, Dr.  Jean-Paul Hubert.
The resolution we are presenting today to the OAS Committee on Juridical and Political Affairs was approved unanimously by the members of the CJI in August this year (CJI/RES.159 (LXXV-0/09).
The CJI is an advisory body of a legal nature. We have therefore sought, as far as possible, to eschew politics and stick to a strictly legal analysis.
Democracy and the Rule of Law
For almost three decades now -- as never before in our history – the countries of Latin America and the Caribbean have embraced the rules of democracy. The region has gone from authoritarianism to representative democracy. Democracy has brought with it values such as the protection of human rights, the guarantee of the fundamental right of political freedom, respect for individual rights, the right to dissent, and the right to access public information; and it has opened up new possibilities for creating states answerable to their citizens, by regulating the relation between state power [Tr. el poder] and individual rights.  

However, in recent years we have noted in some countries a tendency to equate democracy merely with electoral processes, playing down the importance of the other rules of representative democracy. This potential divorce between democracy and the rule of law may trigger new conflicts and distort democratic governance.  Accordingly, our resolution considers that the best way to prevent crisis and fragmentation in the region is to verify not only compliance with transparent and free electoral processes but also observance of the other essential elements of democracy referred to in Article 3 of the Charter and in the various OAS resolutions on democracy.
For that reason the first and most important premise on which we based our resolution is that “democracy, the rule of law, and human rights are the essential and interdependent legal elements for the existence and functioning of a democratic system.”   Free elections are not enough to establish a democracy. If there is one element, more than any other, that constitutes the essence of democracy and distinguishes a democratic society from an authoritarian society, it is the rule of law.  Those who hold executive power are responsible for ensuring respect for the institutions and freedoms guaranteed by law.  According to the IACD, when those entrusted with law enforcement disregard or break the law they alter the democratic order.  
Doctrine on the rule of law demands that the principle underlying any state action be that all authorities are bound by law. The general characteristics of the rule of law are:
a. The rule of law in the strict sense: as an expression of the general will. It is achieved by the separation of powers and control of the legality of governmental acts.
b. Free, transparent elections, based on secret balloting and run by an autonomous electoral body.
c. Legality of the government:  Regulated by law and subject to judicial oversight
d.
Guaranteed fundamental rights and freedoms established in international conventions and ratified by the states.
e.
The importance of an efficient and transparent judicial system under a democratic order. It is necessary to strengthen independent judicial authorities, endowed with autonomy and integrity. They need to be professional rather than partisan and appointed in a nondiscriminatory selection process. 
f. 
Freedom of expression, freedom of the press, and access to public information. 

g. 
Consensus and dissent: respect for the political opposition, parties, and minorities. Populist political systems, even when they receive majority support in free elections, tend to use popular pressure and threats based on their control of prosecutors and judicial bodies or else extortion to harass opponents.
In systems which respect the constitutional state and the rule of law, Dissent is converted into a means of strengthening and developing the practice of democracy. Democratic societies provide citizens with channels through which to express their differences of opinion, with no restrictions other than those required by law. Democracy must be legally and institutionally prepared to tolerate dissidence and to open up opportunities for dialogue, reform, inclusion and commitment. 
The rule of law, based on demand for the observance individual rights, has to guarantee room for criticism and opposition. In societies in which the rule of law prevails, multiple cultures, insights, doctrines, values and visions of reality co-exist, as do different ideologies, models of social justice and the distribution of wealth, economic policies, and numerous political and private groups. The only legitimate requirement in the midst of that plurality is that all accept certain fundamental legal standards, that they use them as the basis for their participation in public affairs, and that they keep them as a guarantee that their own positions will be respected and legally safeguarded.
Conclusions
The main problem facing implementation of the Inter-American Democratic Charter is the restricted use that the OAS has made of it, verifying only the legitimacy of the origins of government system, that is to say observing elections. The extent to which the IACD is applied depends solely on the will of the Executive Branches of the region, with no possibility for other branches of government to file claims or for the Secretary General to act by virtue of his office to address crises involving conflicts between parties. 

The consequences of this limitation are, on the one hand, that international legitimacy is bestowed on popular but somewhat authoritarian governments that comply with electoral requirements and uses plebiscites and referendums to legitimize actions that, in some cases, violate their own legal code; and, on the other, that the Charter is interpreted as a set of essential and inter-related principles that must govern the approach of governments to protecting and guaranteeing a quality democracy in accordance with IACD standards.
Free elections are only where a true democracy begins. As the CJI resolution points out, democracy also requires that:
“(1) The principle of the rule of law should be assured by the separation of powers, and by the control of the legality of governmental acts by competent organs of the state; (2) The governments of the American republics should be the result of free elections; (3) Perpetuation in power, or the exercise of power without a fixed term and with the manifest intent of perpetuation, is incompatible with the effective exercise of democracy; (4) The governments of the American states should maintain a system of freedom for the individual and social justice based on respect for fundamental human rights; (5) The human rights incorporated into the legislation of the American states should be protected by effective judicial procedures; (6) The systematic use of political proscription is contrary to American democratic order; (7) Freedom of the press, radio, and television, and, in general, freedom of information and expression, are essential conditions for the existence of a democratic regime; (...).”
Therefore, new mechanisms for applying the Charter need to be established that operate when governments cause an alteration of the rule of law by not respecting the essential elements of democracy. To that end, as the resolution states, it is necessary to point out that “the risks to the democratic institutional political process or to the legitimate exercise of power (article 17 of the IADC); situations that might affect the development of democratic institutional political process or the legitimate exercise of power (article 18 of the IADC); breakdown of the democratic order (articles 19 and 21 of the IADC), and alteration to the constitutional order that seriously affects democratic order (articles 19 and 20 of the IADC) are situations which must be seen in the light of validity of the essential elements of representative democracy.” 

We agree fully with the view expressed in the report of the Secretary General on the IACD, which you have before you, that, for preventive reasons, the possibility of invoking the Charter in the event of an alteration of the democratic legal order should be extended not just to representatives of the Executive Branch but also to other branches of government when they are trampled upon by the Executive.  Moreover, it is necessary to expand the capacity of the General Secretariat to predict and prevent crises that threaten to gravely alter or interrupt the democratic process in the member states. This new mandate should include the possibility of the Secretary General being able to hold talks with the different institutional players and politicians in the countries in crisis as well as to verify respect for all the essential elements of the rule of law that go beyond election processes.
In the CJI, we are convinced that observance of each and every one of the essential elements of representative democracy is the best guarantee for preventing and predicting conflicts such as those that have arisen in recent years in some countries of the region.
Thank you very much.
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