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I believe this is an important meeting and I hope that, first we members of the Council and Secretariat, and then in dialogue with the members of the Commission, we can reach productive agreements. I concur with the proposed subject matter and I consider that the items put forward by the Chair of the Group provide a framework for what I believe we need to discuss. 

There are some basic criteria, Mr. Chair, that I would like to underscore because I have heard much talk of them in recent conversations. Some ambassadors have formulated them themselves and no doubt much more clearly than I will.

In my view, there are five key points to be borne in mind:

First I think we all agree – because I have heard this from all the ministers of foreign affairs and ambassadors I have spoken to – that, no matter what, it is essential to preserve the independence, or, if you prefer, the autonomy, of the Inter-American Commission and of the Court. But the important thing is to grasp what that autonomy means and why it is required. Without wishing to compare ourselves with anyone, one of the virtues of the Inter-American Commission on Human Rights and the Court that other equally important and valuable human rights bodies (such as the United Nations Human Rights Council) do not have is that neither the Commission nor the Court is composed of country representatives. In the United Nations Human Rights Council the members are representatives of the member states and therefore, if Ms. Shelton is absent, for instance, another U.S. citizen will come and represent the U.S. government. That naturally leads to a fairly substantive mingling of politics with human rights affairs.

What our countries want is for this Council, this Commission to be autonomous, that is to say, free of any obligation to heed the official views of the countries its members pertain to. Governments elect the Commission, but they elect individuals and as soon as those individuals take up office they supposedly do not represent their country’s interests. That is how it has played out in practice and I believe that that has been beneficial. The Commission and Court are free to adopt their own decisions on the substantive human rights issues brought before them pursuant to our agreements and conventions. The IACHR is part of the OAS, reports to the General Assembly, has a secretariat appointed by the Secretary General, and is one of the organs of the Organization.

The autonomy does not extend in full to administrative and day-to-day matters because the OAS Charter says the opposite. It says that the Secretariat of the Inter-American Human Rights Commission pertains to the General Secretariat. And that is a good balance to strike. Now, the Commissioners can recommend that their ministers amend that norm. Indeed, the American Convention clearly states that the Court appoints its Secretary. But it also states that the Commission Secretariat is a responsibility pertaining to the Secretary General.

I construe from this that the autonomy of the Commission refers to its decisions on substantive issues, on whether the human rights of such and such a person were violated, on the status of specific rights in the member countries, and so on. Not on how many staff need to be recruited, how the accounts should be kept, etc.

However, more important than administrative issues is the growing tendency of the Commission to issue substantive norms, that is, to rule (legislar) on what is within its sphere of competence. That, in my opinion, is not a power that the Commission possesses. The laws governing the exercise of human rights are contained in the treaties and conventions signed by the countries, not in the Commission’s Rules of Procedure, drawn up by the Commission itself. Those Rules of Procedure govern the way the Commission operates; they do not legislate on human rights.

This is a first, in my opinion basic, criterion: autonomy of the Inter-American Commission, yes, of course, but autonomy with regard to its specific sphere of action, namely human rights, not administration. 

Second, I believe, based on talks with all the ministers of foreign affairs and countries, that nobody is seeking to amend either the American Convention on Human Rights or the OAS Charter in this regard. There is no intention of amending the former or of depriving the Commission of autonomy, or of establishing other bodies that could restrict it. If anyone were to harbor that intent, its ratification would most likely take a long time, like ratifications of the Charter itself. As we all know well, although many years have elapsed, there are numerous amendments still not ratified by the member states.

That is why we never spend too much time discussing the Charter. The same applies in this case: I think it would be a mistake to alter what the Charter or the Convention say. So, all that can really, materially, be done in this process is to amend the Statutes, drawn up by the Assembly, or the Rules of Procedure, which the Commission adopts.

Third, I believe our delegations need to examine in some depth how the spheres of competence of the Commission have evolved, in terms of both the context in which they emerge and the impact on them of the subsequent establishment of the Court. The delegations need to determine whether, in essence, the Commission has promotional or judicial powers and which of them we intend to prioritize. I, at least, believe that the Commission’s work should maintain its original thrust and therefore deal, by all means, with individual cases, but not just by issuing judgments that “you are right and you are wrong”, but rather by proposing, hopefully friendly, settlements. The IACHR is not a tribunal. The Court is.

All of which takes us, in this case, too, to the debate on the nature of any measures the Commission might adopt and on the question of how binding they are. I would go further and say that, with the advent of the Court, the promotion of friendly settlements, promotion of human rights, and so on are now more than ever matters for the Commission, without prejudice to the fact that, at a given moment, and certainly in the interests of advancing a settlement, the Commission is going to have to express an opinion on a case. I’m not arguing against that. What I am saying is that the judicial element per se pertains to the Inter-American Court.

Which takes us to the fourth criterion, the issue of precautionary measures, which needs to be addressed in depth. Generally speaking, I am not opposed to the possibility of the Commission issuing, within its sphere of competence, precautionary measures, particularly when an individual’s life or freedom are threatened. That strikes me as essential at some point and it has a bearing on the permanence of the Commission. The Commission is here, assembling the Court is more complicated. Decisions have to be taken swiftly; somebody’s life is at stake. It is necessary to act. Nevertheless, this step has to be taken with great care and caution and, as the Convention says, what can wait for a pronouncement by the Court should wait for that ruling.

Finally, I believe that we need to raise a question regarding the matter of promoting human rights. This is a matter I have brought up ever since my first meeting with the Committee on Human Rights and which stems from a concrete experience I have often talked about and which has been replicated several times over the past six years. The first time it happened was so concise that it bears repeating here.

Shortly after taking office, I was visited by the President of ECOPETROL, the Colombian oil company. He told me that they had discovered some major oilfields that they wanted to develop. However, some of them were located in the territory of certain indigenous populations who had stakes or properties or dominion over them. Therefore, the company wanted to reach an agreement with those indigenous populations and take the necessary measures, but scrupulously respecting human rights norms so as not to have any problems later on. For that, they requested the advice of the OAS, through its Commission on Human Rights. They were ready to receive that counseling and apply it, in other words, they were not just saying “you make suggestions and we’ll decide.” What they said was: “we’ll do whatever the Commission tells us we must do.” 

However, when I consulted the IACHR Secretariat, the answer was negative. I was told that agreeing to that petition by the Colombian company entailed prejudging certain matters that might latter fall within the sphere of competence of the Commission; so that advice could not be provided. And, to tell you the truth, from a strictly legal point of view, I saw the point the Commission was making: if the Commission is going to rule on the issue later on, it cannot also be a party to how things are to be done. However, the question is this: what do we as an Organization do in response to a petition like that, which, I repeat, was not even a request for our opinion, but rather a request that we tell them what to do? They were actually committed to accepting that advice.

So we have a problem with the promotion [of human rights] and we have to decide whether that promotion is going to be done by the Commission or some ancillary service department that offers technical advice to countries on matters possibly involving human rights.

Mr. Chairman, those are the issues I feel should be amicably discussed among ourselves and with the Commission. Now, that doesn’t mean there are no objections to the proposals put on the table. I would just say that all five criteria I have mentioned are relevant to this discussion. However, it is very important to evaluate the question of the appointment of the IACHR Secretary, friendly settlement mechanisms, precautionary measures, and promotion, and achieve clarity regarding a shared approach to the matters I have raised here as fundamental aspects of the debate. 

Finally, I believe that following the order proposed by the President of the Commission is probably the most practical way to proceed. Otherwise, we would be likely to go off on so many philosophical tangents that we would not reach agreement in the short time we have available.

Thank you very much.
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