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The Permanent Mission of Mexico to the Organization of American States presents its compliments to the Chair of the Special Working Group of the Permanent Council charged with deeper reflection on the workings of the Inter-American Commission on Human Rights with a view to strengthening the inter-American human rights system (Working Group) and wishes to refer to the Working Group meeting held yesterday, September 12, which addressed the following topics:

· Challenges and medium- and long-term objectives of the inter-American human rights system
· Precautionary measures

As requested by the Chair of the Working Group, the texts of the statements made by the Mexican delegation on the two topics are attached hereto.

The Permanent Mission of Mexico to the Organization of American States avails itself of this opportunity to express to the Chair of the Working Group the renewed assurances of its highest consideration.

Washington, D.C., September 13, 2011

Chair

Special Working Group of the Permanent Council 

  to Reflect on the Workings of the IACHR

  with a view to Strengthening the IAHRS

Organization of American States

Washington D. C.
Statement by the Mexican delegation
Challenges and medium- and long-term objectives of the inter-American human rights system
Working group to strengthen the inter-American human rights system 
September 12, 2011

Thank you, Mr. Chair,

First we should acknowledge that the inter-American human rights system has been strengthened over time in its protection and promotion of human rights in the region. Still, like any system, it is subject to constant evolution, consolidation, and renewal in response to emerging challenges. Today we would like to identify the main factors in strengthening the system.

Any debate on the system’s medium- and long-term challenges must begin with its funding. Within both the CAJP and the CAAP, and at the meetings in Ottawa and San Salvador, the organs have identified their short-, medium-, and long-term financial needs, which have yet to receive proper attention from the states. This issue goes beyond a political commitment to the system. The statutes of the organs establish the obligation of states to provide them with adequate funding for the fulfillment of their functions. Comparisons with the budgets of other international tribunals and courts shows how weak our system is.

The Mexican delegation reaffirms that ways must be found to significantly increase the Commission’s resources. While acknowledging last year’s efforts to increase the resources of both organs, the Mexican Government will continue to insist that a gradually more equitable distribution of the regular budget be achieved, so that, despite present budgetary strictures, OAS Regular Fund financing of the bodies of the system may be increased.

At the same time, Mexico has made an enormous and persistent effort over the past 10 years in terms of granting voluntary contributions to the Commission and the Court and has announced a further contribution for 2011.

Another important challenge is to continue to strengthen the organs structurally, so they may work more efficiently in response to a foreseeably constant workload increase over the coming years. To that end, it is vital that the bodies work within their governing legal framework:  the OAS Charter, the American Convention on Human Rights, the statutes and rules of procedure, and the necessary compatibility among them. But there must also be a flexible understanding that allows the instruments to be interpreted according to their objectives and purposes–even recognizing the significant implicit authority of the organs–not a formal or literal interpretation of their provisions.

Obviously the IACHR has undergone significant restructuring in recent years. We know that, in 2008, to deal with its significant workload, the Commission endeavored to specialize its tasks through groups focused on specific procedural phases (registry, case management, litigation before the Court, and, possibly soon to come, friendly settlement), and through regional groups. We believe this distribution of functions does permit better and clearer workload distribution, with an unbroken line of command. Still, we believe that significant challenges remain in that regard.

First, we believe that, under a task-organization scheme more consistent with the Commission’s quasi-jurisdictional nature, the role of the Commission members should be strengthened. Although their absence from headquarters during most of the year does pose significant complications, the virtual tools the IACHR has begun to use are an essential way to involve the Commission members in the daily work of the Organization. One specific proposal would be that the line of command of the groups established both by procedural phase and by region would end at specific Commission members, rather than merge at the Executive Secretary.

We might consider seven regional groups (rather than the five we now have) and having the President and Vice President share the work of the procedural phase groups.

Task distribution should also be studied and improved under the present regional breakdown. Although now the workload is divided equally among the coordinators, this does not give the states uniform treatment, by virtue of the number of matters pending. We see that states in regional groups that deal with few countries (despite the large number of cases) have their cases processed more energetically, particularly judging from reports on inadmissibility and decisions to set aside.

Another structural measure is to ensure the Commission members are more present at headquarters. We understand this is a gradual process that must begin with the permanent presence of the presidents of the organs and a greater number of periods of sessions (with or without hearings and working meetings), until the executive officers and all the Commission members are present.

And we must not ignore the need to increase the number of positions assigned by the General Secretariat to attorneys who report to the IACHR Executive Secretariat. This depends not only on budgetary increases but also on priority-setting within the Organization.

As for challenges to competence, I will just briefly mention the need to step up promotion, since this will be discussed at upcoming sessions. There should be a mechanism for planning specific projects based on models that have been successful in other international systems (UN, Europe, and Africa) and staff assigned to implementing them.

Mr. Chair,

The Mexican delegation understands that a forecast of the organs’ medium- and long-term needs is a broad topic that can encompass practically all the issues discussed by the Working Group. Still, we have taken the opportunity to make a few remarks on the funding, structure, and competence of the organs, which we consider important for strengthening the IACHR and, therefore, the inter-American system.

Thank you.

Statement by the Mexican delegation

Precautionary measures 

Working group to strengthen the inter-American human rights system
September 12, 2011

Thank you, Mr. Group Chair.

Mexico wishes to begin by reaffirming its support for strengthening the inter-American human rights system, which is based on the autonomy and independence of its organs. In this context, Mexico considers it essential to recognize and reinforce the functions and powers assigned to the Commission by the American Convention on Human Rights in Article 41, including those listed in subparagraph (2):

To make recommendations to the governments of the member states, when it considers such action advisable, for the adoption of progressive measures in favor of human rights within the framework of their domestic law and constitutional provisions as well as appropriate measures to further the observance of those rights.

This is the case of precautionary measures, by which my country abides strictly, with full conviction and commitment. Although the American Convention on Human Rights does not provide for such measures, we recognize the authority of the Commission to request them from the state as a way to protect the rights of individuals and prevent their situation from worsening. Law has been developed to govern precautionary measures, thanks to the Commission’s independence and autonomy, which it must have to best fulfill its mandate. And although Mexico has often spoken in favor of that autonomy and independence, we have also noted the importance of specific requirements for granting the measures and determining their scope.

As a part of this collective reflection geared toward forming specific recommendations for strengthening the inter-American human rights system, and especially for the constructive aim of promoting the improvement of a tool as important as precautionary measures, Mexico offers the following specific proposals:

1. Gravity and urgency. It is important that the Commission establish, in its Rules of Procedure, precise criteria for determining the gravity and urgency of specific cases, so that precautionary measures are solidly supported and duly bound by the requirements of proportionality and timeliness.

Precautionary measures must be granted on an exceptional basis. In jurisdictional bodies, the precautionary measure is intended to preserve what is at issue, so that the rights of the parties are not altered. In human rights cases–and the Commission should be no exception–what is essential is to safeguard the rights of alleged victims so that their situation does not worsen. In both cases, however, there must be a sense of urgency and gravity, so there may be no prejudice against the final decision. Let’s remember that no precautionary measure can prejudge the merits. Therefore, a precautionary measure adopted without that sense of urgency or gravity would have the undesired effect of anticipating a ruling in favor of one of the parties, violating the principle of equality of arms.

2. The state’s opinion. On the other hand, we have often said that, before precautionary measures are ordered, the opinion of the states should be sought, except in cases of extreme urgency in which such measures could be ordered on a provisional basis, subject to a subsequent request to the states for information.

3. Clearly identify the beneficiaries of collective measures, so as to ensure legal certainty based on the actual, real-life situation.

Collective measures impose a special responsibility on the state and on the Commission. If beneficiaries are not properly limited, the measure is no longer exceptional, the state is given tasks that are difficult to perform, and the legitimacy of the measures suffers.  Moreover, it is important that the Commission participate in recognizing the various levels of risk to which beneficiaries may be exposed, so that their situations may be dealt with according to their particulars. Here we encounter a special difficulty of precautionary measures. Not all situations can be treated alike. The Commission may have to be mindful of varying degrees of gravity when ordering collective measures.

4. Limited timeframe. The Commission must constantly evaluate and determine, on a timely basis, when to lift precautionary measures, considering that such measures, by nature, are limited in time.

At the same time, we believe that, in some situations, when to lift the measure may depend on the status of a situation. Lifting measures prematurely could jeopardize beneficiaries and lead to irreparable harm. But that should be the exception to the rule. The legitimacy and efficacy of precautionary measures is closely linked to their limited period of application.

In this last respect, Mexico wishes to reaffirm its support for the Commission’s efforts to clarify precautionary measures, in particular with the amendment of Article 25 of its Rules of Procedure, and for its express willingness to make additional efforts to improve its assessment of whether risks for which precautionary measures were issued still exist.

Thank you.
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