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The friendly settlement mechanism is one to which our delegation assigns great importance within the procedures of the Inter-American Commission on Human Rights (hereinafter “IACHR” or “the Commission”). We propose studying the topic by organizing it into six sections that, we believe, will offer a very general but complete overview of the mechanism. Those sections are: 

1.
Locus of the mechanism within the IACHR

2. Characteristics

3. Definition

4. Players

5. Procedure

6. Conclusions

1. Locus

Friendly settlements are provided for in two sections of the IACHR’s governing instruments:

a. The American Convention itself (Section 4, “Procedure,” Article 48.f), which states:


“The Commission shall place itself at the disposal of the parties concerned with a view to reaching a friendly settlement of the matter on the basis of respect for the human rights recognized in this Convention.”

b. The IACHR’s Rules of Procedure, Article 41.1 of which establishes:

“On its own initiative or at the request of any of the parties, the Commission shall place itself at the disposal of the parties concerned, at any stage of the examination of a petition or case, with a view to reaching a friendly settlement of the matter on the basis of respect for the human rights recognized in the American Convention on Human Rights, the American Declaration and other applicable instruments.”

Sections 2 through 6 of Article 41 of the Rules of Procedure go on to identify other characteristics and stages in the procedure.

2. Characteristics

The characteristics of the friendly settlement mechanism are established in the regulatory articles cited above and may be summarized as follows:

a. Consent of the parties (Article 41.2): The mechanism “shall be initiated and continue,” say the Rules of Procedure, on the basis of the consent of the parties, which is an essential condition for it to proceed.

b. Facilitation (Article. 41.3):  This characteristic will be dealt with under ‘procedure.’ 

c. Report (Article 41.5).
d. Agreement of victim(s) (Article 41.5): The regulations stipulate that prior to adopting a report on the solution agreed on, the Commission must verify that the victim of the alleged violation (or, if applicable, his/her successors) is in agreement with the friendly settlement reached.

e. The settlement must be based on respect for the human rights recognized in the ACHR, the American Declaration, and other applicable instruments (Article 41.5).

f. Binding on the parties:  Doctrine places particular weight on this requirement, which is also a feature of conciliation proceedings. Once the agreement has been ratified, neither of the parties may disregard or refuse to abide by it, since that would trigger their responsibility and could lead to action before the Inter-American Court.

g. Oversight of compliance by the IACHR (Art. 46):  The monitoring of compliance is another important feature. Once the report on the friendly settlement reached has been published, the Commission “may adopt the follow-up measures it deems appropriate.” It then refers to some of those follow-up measures.

3. Definition

Inter-American doctrine has defined friendly settlement as “a legal undertaking whereby parties at conflict, either before or during proceedings, submit themselves to a conciliatory procedure in order to reach an agreement on all matters subject to negotiation and admissible by law.”
It is therefore a genuine “conciliatory procedure” that enables the respondent state to resolve the matter prior to being called before the Court (and facing the disgrace of an unfavorable judgment); however, it also works to the benefit of applicants, allowing them to obtain a suitable remedy for their claims more simply and more expeditiously.

Since the early 1990s, the IACHR has been making increased, systematic use of this mechanism; in this, it has enjoyed considerable success, with several important cases resolved through its use. 

4. Players


There are three parties involved in activating and pursuing this mechanism: (a) the petitioner, (b) the respondent State, and (c) the Commission.  The Commission serves as the mediator or facilitator, in a role that will be examined below.

5) Procedure

a) Timing: At any stage during the examination of a petition or case (Article 41.1).

b) Initiative: May be initiated by the Commission, at the request of either of the parties, or of both parties together.

c) Facilitation: The Commission’s activities as “facilitator” entail proposing means for reconciliation, meetings with the parties, etc. Inter-American doctrine has described this as a “diplomatic/political” activity. The doctrine states that the IACHR’s chief task is to “bring the parties together for them to negotiate,” but it may go further and directly suggest bases for reaching an understanding.

d) Agreement on disputed matters:  If such an agreement is reached, it falls to the Commission to verify that its scope satisfies the victim(s) or their representatives (Article 41.5).

e) Ratification (adoption) of the report, containing “a brief statement of the facts and of the solution reached” (Articles 41.5 and 49 of the American Convention).

f) Communication to the parties and publication of the report.

(6)
Conclusions

With the description offered above, we can see that friendly settlement is a mechanism of the IAHRS that is suitable, effective, dynamic, and economic, and that it provides the parties with a swift and generally satisfactory solution, in accordance with the general principles of human rights and the established applicable legislation.


In short, it is a valuable instrument that must be preserved and enriched through its constant use.

Thank you very much.
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