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RAPPORT DE LA PRÉSIDENCE SUR LA RÉUNION SPÉCIALE CONCERNANT LE PROGRAMME INTERAMÉRICAIN DE PROMOTION ET DE PROTECTION DES DROITS HUMAINS DES PERSONNES MIGRANTES, Y COMPRIS LES TRAVAILLEURS MIGRANTS ET LEURS FAMILLES
16 mars 2006
Washington, D.C.

I.
ANTÉCÉDENTS DU PROGRAMME
L’élaboration du Programme interaméricain de promotion et de protection des droits humains des personnes migrantes, y compris les travailleurs migrants et leurs familles (ci-après le “Programme”) fait suite aux Déclarations et Plans d’action des Sommets des Amériques.  

La présente Réunion spéciale de la Commission des questions juridiques et politiques sur le Programme a été convoquée par l’Assemblée générale dans sa résolution AG/RES. 2141 (XXXV-O/05) portant approbation du texte de ce Programme.  Conformément aux dispositions du Programme, les participants à cette réunion comptaient des représentants des organes, organismes et entités du système interaméricain, des experts gouvernementaux, des experts d’autres organisations internationales et de la société civile, qui avaient pour objectif de mettre en commun les pratiques optimales et d’échanger des informations sur les activités menées à bien l’année passée à l’appui du Programme, ainsi que de présenter de nouvelles propositions susceptibles d’y être incorporées. 

A.
MANDATS DES SOMMETS DES AMÉRIQUES
Le thème de la promotion et de la protection des droits humains des personnes migrantes, y compris les travailleurs migrants et leurs familles, est présent dans tout le processus des Sommets des Amériques.
Depuis le Premier Sommet des Amériques, les Chefs d’État et de gouvernement réunis en décembre 1994 à Miami, en Floride, se sont engagés à garantir la protection des droits humains de tous les travailleurs migrants et de leurs familles et ont réaffirmé leur volonté d’entreprendre des efforts particuliers à cette fin au Deuxième Sommet des Amériques tenu à Santiago du Chili, en avril 1998 et au Troisième Sommet qui a eu lieu à Québec, au Canada, en avril 2001.
Dans le Plan d’action de Québec, les Chefs d’État et de gouvernement ont préconisé la création, dans le cadre de l’OEA, d’un Programme interaméricain de promotion et de protection des droits humains des personnes migrantes, y compris les travailleurs migrants et leurs familles.  Ce programme serait élaboré compte tenu des activités de la CIDH et à l’appui de la tâche atttribuée au Rapporteur spécial sur les travailleurs migrants de la CIDH et à la Rapporteuse spéciale pour les migrations des Nations Unies.
Dans la Déclaration de Nuevo León, les Chefs d’État et de gouvernement, réunis au Sommet extraordinaire des Amériques de janvier 2004 à Monterrey, au Mexique, ont souligné l’importance que revêt la coopération entre les pays d’origine, de transit et de destination pour assurer la pleine protection des droits humains de toutes les personnes migrantes, y compris les travailleurs migrants et leurs familles.

Enfin, au Quatrième Sommet des Amériques tenu à Mar del Plata, en République argentine, en novembre 2005, les Chefs d’État et de gouvernement des Amériques, ont renouvelé l’engagement qu’ils avaient contracté dans la Déclaration de Nuevo León et sont convenus d’encourager l’appui au Programme interaméricain de promotion et de protection des droits humains des personnes migrantes, y compris les travailleurs migrants et leurs familles, qui font l’objet de la présente réunion spéciale.  Ils ont également réaffirmé combien il importe de mettre intégralement en oeuvre la Convention internationale sur la protection des droits de tous les travailleurs migrants et des membres de leur famille et ont instamment invité les pays à accroître la coopération et le dialogue interaméricain en matière migratoire. 

B.
MANDATS DE L’ASSEMBLÉE GÉNÉRALE
L’Assemblée générale de l’OEA, pour sa part, a approuvé les résolutions AG/RES. 1928 (XXXIII-O/03) et AG/RES. 2027 (XXXIV-O/04) sur les droits humains des personnes migrantes, y compris les travailleurs migrants et leurs familles.  Dans sa résolution AG/RES. 2027 (XXXIV-O-04), l’Assemblée générale a demandé au Conseil permanent, par l’intermédiaire du Groupe de travail de la Commission des questions juridiques et politiques chargé de l’élaboration du Programme interaméricain, de formuler, le plus rapidement possibble, la proposition du Programme interaméricain à partir du projet présenté par la CIDH et des propositions des États membres, des organismes spécialisés et des autres entités, conformément au mandat issu du Troisième Sommet des Amériques.
Une fois terminée la tâche du Groupe de travail sur les migrants, dirigé par Eduardo Acevedo Díaz, Conseiller et Représentant suppléant d’Argentine, l’Assemblée générale, lors de sa Trente-cinquième Session ordinaire (Fort Lauderdale, juin 2005), a approuvé la résolution AG/RES. 2141 (XXXV-O/05) portant approbation du Programme et, dans le cadre des activités respectives de suivi, a chargé le Conseil permanent de convoquer la présente Réunion spéciale de la CAJP à laquelle ont participé des experts gouvernementaux, des représentants des organes, organismes et entités du système interaméricain, d’autres organisations internationales et de la société civile, afin de pouvoir mettre en commun les pratiques optimales et échanger des informations sur les activités menées à bien l’an dernier à l’appui du Programme, ainsi que de soumettre de nouvelles propositions susceptibles d’y être incorporées. 

Pour sa part, la CAJP, à sa réunion du 26 janvier 2006, a approuvé l’ordre du jour de la Réunion spéciale (CAJP/GT/RDI-3/05 rev. 3 corr. 1) et le calendrier des activités (CAJP/GT/RDI-12/05 rev. 2 corr. 1).  L’ordre du jour et le calendrier constituent l’ANNEXE I du présent rapport. 

Conformément au mandat figurant dans la résolution AG/RES. 2141 (XXXV/O/05), la Réunion spéciale a comporté deux groupes de discussion consacrés à la mise en commun des pratiques optimales et à l’échange d’informations sur les activités menées par les acteurs du Programme depuis son approbation, ainsi qu’à la présentation de nouvelles propositions à l’appui de ce Programme.  Le premier Groupe de discussion a été divisé en cinq groupes correspondant aux Organes, organismes et entités de l’OEA, experts gouvernementaux des États membres de l’OEA, organisations régionales, organisations multilatérales et organisations de la société civile.  De son côté, le deuxième Groupe de discussion a été consacré au dialogue entre tous les participants.
II.
SÉANCE D’OUVERTURE
La séance d’ouverture de la Réunion spéciale sur le Programme a eu lieu le jeudi 16 mars 2005 à 10 heures.  Au cours de cette séance, l’Ambassadeur Francisco Villagran de León, Président de la CAJP et Représentant permanent du Guatemala près l’OEA, a mentionné la préoccupation de l’OEA et de la CAJP dans les domaines à l’étude, indiquant qu’il s’agit d’un thème énorme et que cette séance fait suite à la résolution 2141 et donne une occasion d’échanger des informations sur les activités menées en exécution du Programme.
Les délégués ont décidé de ne pas nommer de rapporteur pour la Réunion spéciale, confiant la tâche de rapporteur et l’élaboration du présent rapport à M. John Wilson du Département des questions juridiques internationales du Secrétariat général, qui a élaboré le rapport avec l’aide de Alejandro Aristizabal, Gabriela Gutiérrez et Molica Hurley du Secrétariat général. 

III.
PREMIER GROUPE DE DISCUSSION
Le premier Groupe de discussion a eu pour objectif la mise en commun entre les participants du Programme des pratiques optimales et l’échange d’informations sur les activités menées depuis l’approbation de ce Programme par l’Assemblée générale, et a abordé quelques nouvelles propositions à l’appui du Programme.  Deux groupes d’orateurs y ont participé: le premier comprenait les organes, organismes et entités de l’OEA; le second, les États membres.
Par ailleurs, ce groupe de discussion a tenu compte du fait que, aux effets de ette première Réunion spéciale sur le Programme des personnes migrantes, les États membres ont recommandé que chaque organe, organisme et entité de l’OEA définisse une activité concrète qu’il mènera au cours des 12 prochains mois, à condition que soient disponibles les ressources financières nécessaires.
A.
ORGANES, ORGANISMES ET ENTITÉS DE L’OEA
Le premier groupe d’orateurs au sein du premier Groupe de discussion I sur les activités des organes, organismes et entités de l’OEA à l’appui du Programme, représentait les services suivants: Commission interaméricaine des droits de l’homme; Bureau du rapporteur sur les travailleurs migrants et leurs familles; Commission interaméricaine des femmes; Département du développement social et de l’emploi; Département de la promotion de la démocratie; Organisation panaméricaine de la santé et Département des questions juridiques internationales.  Les Rapports de ces services de l’Organisation (contenus dans le document CP/CAJP-2323/06 add.2 rev.3) constituent l’ANNEXE II du présent document.
Bien qu’ils n’aient pu participer physiquement à la Réunion spéciale, le Département des Sommets, le Département de l’éducation, de la culture et de la technologie et l’Institut interaméricain de l’enfance et de l’adolescence ont envoyé leurs rapports écrits, lesquels ont été incorporés à l’ANNEXE II du présent rapport.  

i) Bureau du rapporteur sur les migrants (CIDH): M. Freddy Gutiérrez, membre et rapporteur spécial de la Commission interaméricaine des droits de l’homme (CIDH) sur les travailleurs migrants et les membres de leurs familles dans le Continent américain, a ouvert la discussion et a commencé par mettre en évidence le contexte historique et humain du phénomène migratoire, y compris le rôle joué par la femme.  Tout au long de l’histoire, a-t-il expliqué, les individus se sont toujours déplacés d’un endroit à un autre à la recherche d’une situation meilleure.  Il faut comprendre que le phénomène migratoire fait partie de la nature même des personnes pour pouvoir le saisir dans sa totalité.  Puis il a mentionné les mouvements migratoires qui ont eu lieu dans les Amériques en citant quelques exemples (dont la Colombie et le Venezuela; Haïti et la République Dominicaine; et le Mexique et les États-Unis) en mettant particulièrement l’accent sur la condition des travailleurs dans ces différentes situations.  Il a fait valoir que l’Organisation des États Américains ne peut rester indifférente face à ce phénomène et qu’en conséquence la Commission interaméricaine des droits de l’homme a nommé un rapporteur spécial sur ce thème et se met à la disposition des États pour chercher des solutions aux problèmes qui touchent les travailleurs migrants et leurs familles du point de vue des droits de la personne.
M. Gutiérrez a remercié M. Acevedo Díaz de la Délégation de l’Argentine de sa collaboration à l’examen de ces thèmes et de son rôle de premier plan en sa qualité de Président du Groupe de travail chargé de l’élaboration du Programme.  Le rapporteur a conclu son intervention en souhaitant que cette réunion spéciale soit le début de futures rencontres sur cette question importante au sein de l’Organisation.
ii) Commission interaméricaine des femmes: Mercedes Kremenetzky, spécialiste principale du Secrétariat permanent de la Commission interaméricaine des femmes (CIM) a elle aussi participé à ce premier groupe et a fait rapport sur les activités de la CIM dans le domaine des droits humains des personnes migrantes et les questions de genre connexes. 

 Elle a indiqué que la CIM appuie la mise en oeuvre du Programme, malgré le manque de ressources disponibles à cette fin.  Parmi les tâches spécifiques confiées à la CIM par le Programme, figurent notamment la promotion de la recherche sur la migration féminine et l’impact de celle-ci sur la structure familiale, l’étude des questions de genre par rapport au marché du travail et du contrôle migratoire, l’élaboration de politiques destinées à protéger les femmes migrantes et leurs familles, ainsi que la promotion de l’application des résolutions concernant la traite des personnes et l’impulsion à donner aux mécanismes de réintégration des victimes de la traite. 

Dans ce contexte, la CIM a effectué une étude préliminaire sur les travaux et les recherches d’autres organismes, laquelle figure parmi les documents distribués à cette réunion.  Cette information revêt une très grande importance pour l’élaboration des politiques et programmes au niveau national.  Par ailleurs, elle a indiqué que la CIM examinera le thème des migrants lors de son Assemblée de Déléguées qui se tiendra en octobre prochain.  Elle a précisé qu’un autre thème attribué à la CIM par le Programme est la traite des personnes.   À ce sujet, elle a fait savoir qu’à l’avenir la CIM se penchera sur ce thème en coopération avec le Sous-Secrétariat à la sécurité multidimensionnelle, qui est le service dont relève cette question depuis la réorganisation du Secrétariat général.
iii) Département du développement social et de l’emploi: Ensuite, Mme Maria Claudia Camacho du Département du développement social et de l’emploi du Secrétariat exécutif au développement intégré a expliqué que le nouveau Département du développement social et de l’emploi (DDSE) fait fonction de Secrétariat technique pour la Conférence interaméricaine des Ministres du travail (CIMT).  En particulier, Mme Camacho a expliqué que la CIMT – conférence consacrée aux droits et questions de travail dans le Continent américain – considère les travailleurs migrants comme un groupe qui mérite une attention particulière au sein de ses activités.  Par ailleurs, selon elle, les relations et l’interconnexion entre migration et emploi sont largement prises en compte dans les Déclarations et Plans d’action approuvés par les Ministres du travail et elle a mis l’accent sur le fait que dans le Plan d’action du Mexique (approuvé en septembre 2005) les Ministres s’engagent à “mettre en place des actions qui promeuvent le travail décent des travailleurs migrants dans le cadre de la Déclaration de Nuevo Léon et en collaboration avec le Programme interaméricain approuvé par l’Assemblée générale de l’OEA par sa résolution AG/RES. 2141 (XXXV-O/05)”.  À ce sujet, elle a expliqué que la coordination des activités de la CIMT et de celles du Programme sur les personnes migrantes revêt une importance cruciale 
Par ailleurs, elle a mentionné qu’à partir de la XIVe CIMT (tenue en septembre 2005), il a été demandé au DDSE d’encourager la création d’un Réseau interaméricain d’administration du travail (RIAL) en tant que mécanisme d’intégration et de diffusion de connaissances et de données d’expériences utiles pour le renforcement et la modernisation de l’administration du travail face aux enjeux de la mondialisation.  Dans le cadre du RIAL et sous réserve de la disponibilité des ressources, le DDSE prévoit d’organiser des ateliers pour la mise en commun d’expériences sur les thèmes prioritaires définis par les Ministères du travail, dont l’atelier sur les droits du travail des travailleurs migrants.  

Mme Camacho estime que le Département du développement social et de l’emploi  pourrait servir de lien entre le Programme de protection des droits des travailleurs migrants et les Ministères du travail du Continent américain regroupés à la CIMT pour assurer la réalisation des objectifs des deux activités. 
iv) Département de la promotion de la démocratie: M. Cesar Arias, du Département de la promotion de la démocratie (DPD) du Sous-Secrétariat aux questions politiques, a signalé les obstacles qui existent dans le domaine de la migration et de la démocratie.  Cependant, a-t-il mentionné, des progrès ont été accomplis dans la reconnaissance de plusieurs droits civiques importants des travailleurs migrants, par exemple en ce qui concerne le vote hors du pays, la législation applicable aux migrants et la création de commissions binationales dans les zones frontières. 

Par ailleurs, M. Arias a fait observer que l’an dernier l’appui au Programme a été transversal, puisqu’il a recouvert plusieurs des activités de renforcement institutionnel réalisées par les quatre thèmes qui relèvent du Département (questions électorales, partis politiques, pouvoirs législatifs et financement de la politique), mentionnant ainsi les tâches qui leur ont été assignées dans le Programme et les actions concrètes menées dans chacun de ces domaines.
Dans le domaine électoral, l’orateur a indiqué que son Département s’emploie à reconnaître les droits électoraux des migrants, et à cet égard il met sur pied un processus de systématisation des résultats obtenus en ce qui concerne le vote électronique dans les Amériques et encourage le renforcement des processus d’identification et de registre électoral pour les citoyens résidant à l’étranger.
Sur le thème des Parlements, il a mentionné que les membres du Forum des Présidents des pouvoirs législatifs d’Amérique centrale (FOPREL) ont souhaité avoir l’appui du DPD pour traiter des droits humains des personnes migrantes par l’intermédiaire de sa Commission pour la réforme politique et électorale.
S’agissant des partis politiques, il a mentionné que le DPD a fait de l’intégration de la question des migrants (parmi d’autres groupes qui ont eux aussi besoin d’une attention particulière) au domaine politique et aux structures des partis l’une de ses principales lignes d’action.
Enfin, sur le thème du financement de la politique, M. Arias a mentionné que le DPD a assumé la promotion des systèmes de financement politique équitables et transparents parmi les activités prioritaires pour le renforcement de la démocratie représentative.   Le coût de plus en plus élevé des campagnes électorales et la médiatisation de la politique ont eu tendance à limiter la participation politique des groupes vulnérables, notamment des migrants, en limitant leurs possibilités d’y participer, dans leurs pays d’origine comme dans leurs lieux de destination.  Cependant, le surcroît inutilisé du pouvoir d’achat d’une grande partie de ces communautés et leur accès à de nouveaux cercles du pouvoir international a fait renaître l’intérêt de nombreux migrants pour une plus grande représentation politique dans la prise des décisions qui les concernent.  

v) Organisation panaméricaine de la santé:  M. Javier Vásquez, spécialiste des droits de la personne de l’Organisation panaméricaine de la santé, a décrit de façon détaillée les activités que mène l’OPS en faveur de la promotion et de la protection du droit à jouir du meilleur état de santé qu’on est capable d’atteindre (Constitution de l’OMS) ou du droit à la santé (conformément à l’article 10 du Protocole de San Salvador et de l’article 12 du Pacte international des droits économiques, sociaux et culturels) et des autres droits humains liés à la santé publique.  Les activités du Programme de santé des travailleurs de l’OPS qui concernent les travailleurs migrants, a-t-il expliqué, s’inscrivent principalemente dans le cadre du droit de tout travailleur à l’accès aux biens, aux médicaments essentiels, aux services et technologies en matière de santé et de sécurité et d’hygiène sur le lieu de travail. 

Dans ce contexte, M. Vásquez a mentionné que les activités de l’OPS/OMS dans ce domaine concernent la participation de l’OPS au “Foro Hispano”.  Par ailleurs, en 2005, les principales activités ont essentiellement consisté à préparer l’Agenda des Amériques  pour le XVIIe Congrès mondial sur la santé et la sécurité au travail conjointement avec le National Safety Council (NSC) des États-Unis d’Amérique et la OEA-CIMT et à élaborer un CD du Foro Hispano pour que les organisations communautaires et non gouvernementales qui aident les travailleurs hispaniques aux États-Unis disposent d’un outil utile et accessible pour mieux orienter leur recherche de meilleures conditions de travail au profit de ces travailleurs.  Le CD en est actuellement à l’étape du montage et du copiage et devrait être terminé à la fin du premier semestre 2006 et distribué au second semestre. 

Pour conclure, M. Vásquez a indiqué que la collaboration de l’OPS avec le Programme des migrants sera très importante, et il s’est mis à la disposition du Programme pour discuter des activités qui pourront être menées dans les États membres.
vi) Département des questions juridiques internationales:  M. John Wilson, Consultant juridique au Département des questions juridiques internationales, a mentionné les activités confiées par le Programme au Département des questions juridiques et politiques internationales, en particulier la tâche consistant à regrouper et diffuser la législation, les politiques et les règles migratoires des États membres.  Il a aussi fait allusion à une autre tâche qui n’est pas expressément indiquée dans le Programme, mais qui est d’une grande importance, à savoir appuyer et suivre le Programme, en sa qualité de service de consultation technique de la Commission des questions juridiques et politiques, et contribuer à l’organisation d’une réunion spéciale annuelle au sein de cette commission.  Au cours des 12 prochains mois, M. Wilson a mentionné que le Département recueillera les informations relatives à la législation sur la migration dans les États membres et présentera une page Internet particulièrement destinée à leur diffusion.  Cette page dépendra de la section Droit international public de la page du Département des questions juridiques internationales: www.oas.org/dil/esp/derecho_internacional_publico.htm.  Pour établir, tenir et actualiser l’information, chaque État membre sera invité à collaborer et disposera de sa propre page à l’intérieur de la page générale du Département. 

Quant au suivi du Programme, M. Wilson a mentionné que le Département des questions juridiques internationales et son Bureau de droit international collaborent avec les acteurs du Programme, ainsi qu’avec les États membres, tant à la collecte et diffusion des informations sur le thème des migrations qu’à l’organisation de ces réunions spéciales annuelles.  Enfin, le Département apportera aussi, a-t-il précisé, une assistance technique aux réunions d’experts sur les migrants tenues dans le cadre du Programme pour soumettre des recommandations aux Sommets des Amériques sur le thème des migrants compte tenu des contributions présentées par les organes, organismes et entités de l’OEA et par les États membres, ainsi que les conclusions qui se dégageront des Réunions spéciales convoquées chaque année par la CAJP. 

vii) Autres organes, organismes et entités de l’OEA: Le Département de l’éducation, de la culture, de la science et de la technologie, le Département des Sommets et l’Institut interaméricain de l’enfance et de l’adolescence n’ont pas assisté à la Réunion spéciale, mais ils ont soumis leurs rapports respectifs en exécution du Programme.  Leurs rapports constituent l’ANNEXE II du présent document.
B.
ÉTATS MEMBRES DE L’OEA
Le second groupe d’orateurs du Premier groupe de discussion était composé des États membres de l’OEA.  Ces États ont eux aussi reçu la recommandation de choisir parmi les propositions du Programme des activités concrètes qu’ils devront réaliser au cours des 12 prochains mois.  Les États membres de l’Organisation qui ont participé à ce groupe sont les suivants: Colombie, Argentine, États-Unis, Canada, Mexique, Équateur.  Les rapports de ces pays (contenus dans le document CP/CAJP-2323/06 add.5 rev.1) constituent l’ANNEXE III du présent document.
i) Délégation de la Colombie: La Délégation de la Colombie, représentée par la Conseillère Margarita Manjarrez, Représentante suppléante de Colombie près l’ OEA, a rendu hommage aux progrès importants réalisés et aux activités des différentes entités de l’OEA sur les thèmes liés aux droits humains des personnes migrantes.  Elle a ensuite énuméré une par une les actions spécifiques qui ont été menées par la Colombie en conformité avec celles qui ont été proposées dans le Programme en question. 

Dans ce contexte, Mme Manjarrez a mis l’accent sur le fait que son pays a participé à plusieurs forums sur le thème de la migration et a créé des Comités qui avaient notamment pour fonction d’établir des statistiques permettant de comptabiliser et de rendre compte de la réalité du phénomène migratoire, de la condition du migrant, de sa participation, etc. 

Par ailleurs, elle a mentionné que le Ministère des affaires étrangères a créé une page Internet pour faciliter l’accès des migrants à l’information et mène une campagne publicitaire sur les risques que peuvent courir les migrants, laquelle a pour nom "si quieres migrar, infórmate".  Ce faisant, a-t-elle souligné, la collaboration de la la société civile et des organisations qui oeuvrent en faveur des migrants et contre la traite des personnes a revêtu une très grande importance.
Elle a également mentionné les activités de formation des fonctionnaires publics en matière de migrants.   En 2004, la législation colombienne, a-t-elle précisé, a fait l’objet d’une réforme visant à la rendre conforme aux normes internationales relatives aux travailleurs migrants, tandis que le régime des visas du pays était aussi réformé.
La Représentante Manjarrez a mentionné, comme exemple de coopération entre les États, la conclusion de l’accord avec le Gouvernement espagnol pour la réglementation des flux de travailleurs, principalement de travailleurs agricoles, ainsi que d’autres accords avec l’Uruguay et le Chili concernant la sécurité sociale des migrants.  Il importe, a-t-elle souligné, de travailler aussi avec la population migrante dans le pays d’accueil et a cité comme exemples les liens et contacts avec le pays d’origine.  En ce qui concerne la Colombie, elle a indiqué que le vote à l’étranger est autorisé pour les élections présidentielles et l’élection des sénateurs et que les Colombiens de l’étranger sont représentés au Sénat de la République.
Un autre moyen important par lequel la Colombie aide la population migrante, a-t-elle mentionné, sont les mesures spécifiques prises pour éliminer les impôts sur les envois de fonds, ce qui revient à réduire les coûts d’envoi à la charge du migrant.  Il importe, selon elle, de s’employer à orienter les envois de fonds vers l’épargne et l’investissement. 

Elle a en outre indiqué qu’en Colombie les migrants ont les mêmes droits que les nationaux et que les règles régissant le travail sont conformes aux normes internationales.  La Colombie examine davantage les questions qui se posent dans les zones frontalières, non seulement en ce qui concerne la situation des travailleurs, mais aussi celle des étudiants, etc.
Enfin, la Colombie, a-t-elle dit, attend de connaître l’expérience acquise par d’autres États en ce qui concerne les difficultés rencontrées, les progrès accomplis et les domaines d’intérêt particulier ainsi que la promotion de la collaboration et de la coopération.  Elle a rendu hommage aux progrès réalisés dans le cadre du Programme et a de nouveau exprimé les remerciements de sa délégation et renouvelé la volonté de celle-ci d’appuyer le Programme.
ii) Délégation de l’Argentine: Puis, le Conseiller Eduardo Acevedo, Représentant suppléant d’Argentine et Président du Groupe de travail qui a élaboré le Programme sur les migrants, a remercié tous les membres du groupe de discussion pour leurs rapports sur les domaines dans lesquels le thème des migrants a progressé, ainsi que sur ceux dans lesquels l’important instrument que représente le Programme s’est heurté à des difficultés d’exécution.
Il a indiqué aussi que pour l’Argentine il est indispensable de traiter des questions migratoires du point de vue des droits de la personne de manière à ce que les mesures qui seront adoptées dans le domaine de la migration n’influent pas sur l’exercice des droits fondamentaux de ce groupe vulnérable.  

Dans ce contexte, M. Acevedo a présenté la nouvelle Loi migratoire de son pays (Loi No 25.817 promulguée en janvier 2004) et a mentionné que l’Argentine s’efforce actuellement de mettre au point une réglementation dans ce cadre juridique pour garantir le respect des droits humains des personnes migrantes. 

M. Acevedo a mentioné que la nouvelle Loi est liée sous divers aspects importants aux activités que le Programme a recommandées aux États et il a cité comme exemples certains principes et dispositions.  Ainsi, parmi d’autres caractéristiques importantes, la nouvelle Loi:
· Qualifie la migration de droit;
· Établit l’égalité de traitement entre les ressortissants et les migrants;
· Établit l’égalité de l’accès à l’éducation;
· Établit le droit à la santé pour tous les migrants– un droit qui conformément à la nouvelle loi ne peut être refusé à une personne qui le demande indépendamment de son statut de migrant;
· Établit le droit à l’information sur sa situation et les conditions que le pays impose aux migrants;
· Accorde un accès facile à la régularisation de la situation du migrant pour que celui-ci parvienne ainsi à l’insertion pleine dans la société des immigrants;
· Confère le caractère de délit au trafic de migrants; et 
· Établit l’intervention judiciaire obligatoire dans les procédures d’expulsion.
Par ailleurs, il a indiqué que tant que la nouvelle réglementation ne sera pas appliquée, une série de mesures et de pratiques visant à ne pas fausser l’esprit de la nouvelle Loi a été adoptée par le Ministère de l’intérieur et la Direction nationale des migrations argentines, parmi lesquelles il a mentionné les suivantes: 

· L’expulsion de nationaux de pays limitrophes est demeurée sans effets;
· Les détentions préventives et les avertissements contenus dans cette mesure et dictés par la Direction nationale des migrations sont demeurés sans effets; et
· Les personnes qui font des dméraches auprès du Consulat argentin pour obtenir leur résidence bénéficient d’une diminution d’impôt.
M. Acevedo a aussi mentionné l’évolution de la situation migratoire au niveau du MERCOSUR, au moyen d’accords bilatéraux.  Dans ce contexte, son pays a signé un accord avec les autorités des migrations du Brésil en 2005, lequel entrera en vigueur le 3 avril prochain.  Cet accord établit la libre circulation et le droit de séjour des nationaux des deux pays, sur un pied d’égalité avec le ressortissant du pays de résidence.  Sur le plan régional, il a souligné l’importance de la signature et de l’entrée en vigueur de l’Accord de résidence pour les nationaux du MERCOSUR, ainsi que pour ceux de la Bolivie et du Chili.
Après avoir expliqué les mesures prises par son pays pour promouvoir les activités et l’esprit du Programme, M. Acevedo a réaffirmé l’importance du Programme et la volonté de son pays de l’exécuter.
iii) Délégation des États-Unis: M. Albert Nahas, Délégué des États-Unis, a accueilli avec satisfaction les activités importantes réalisées par les unités de l’OEA et ses États membres sur le thème des migrations et dans le cadre de l’exécution du Programme et il a présenté deux expertes du gouvernement de son pays pour traiter des questions de la traite des personnes et de l’éducation des personnes migrantes.  

En premier, il a présenté Mme Lorna Grenadier, spécialiste des victimes et témoins du Département de la justice des États-Unis.   Elle a expliqué les activités qu’exerce son Département dans les affaires de traite de personnes.  Dans ce domaine, a-t-elle indiqué, depuis plus de 25 ans, les États-Unis ont une législation pour protéger les victimes, laquelle a été mise à jour en 2003 et 2005.  Par ailleurs, les droits accordés par cette loi s’appliquent à toute personne qui est présente physiquement aux États-Unis indépendamment de son statut de migrant et des mesures de protection des victimes de la traite et des témoins sont appliquées chaque fois qu’une personne est contrainte de faire quelque chose contre sa volonté. 

Mme Grenadier a aussi expliqué que l’un des problèmes auquel doit souvent faire face son Département tient à la difficulté de localiser les victimes qui dans nombre de cas répugnent à recourir aux autorités étant donné qu’elles sont entrées illégalement dans le pays. Dans ce contexte, pour résoudre ce problème, son Département a établi une ligne téléphonique anonyme qui offre services et informations en assurant les personnes concernées qu’elles ne seront pas dénoncées aux autorités.  Une autre difficulté tient au fait que la victime n’est pas satisfaite d’être libérée, le trafiquant lui donne l’argent dont elle a besoin pour envoyer à sa famille, pour payer ses dettes et son logement, voire même la menace. 

Par ailleurs, elle a indiqué combien il importe de travailler avec les organisations non gouvernementales qui ont une grande expérience en la matière et auxquelles les victimes font fréquemment appel.  De même, Mme Genadier a expliqué que son Département gère un programme avec l’Organisation internationale des migrations destiné à réunir les victimes avec leurs familles, soit aux États-Unis soit dans leur pays d’origine.
En ce qui concerne la santé des victimes, elle a mentionné que les États-Unis font tout leur possible pour leur offrir des services de santé et qu’ils s’efforcent d’y contribuer avec leurs ressources. 

Puis, le Délégué a présenté Mme Lilian Sotolongo Dorka, Coordinatrice des litiges au Bureau des droits civils du Département de l’éducation, qui a traité des travaux effectués par son Département pour assurer que les migrants auront accès à l’éducation.
Dans ce domaine, Mme Sotolongo a livré des statistiques sur l’éducation des migrants, ainsi que des cas de discrimination auxquels travaille son Département, et pour lesquels des accords sont signés avec les entités fédératives du pays en vue de garantir la non-discrimination et l’accès à l’éducation des migrants.  Elle a mentionné que l’observation de ce principe de non-discrimination dans l’éducation est une obligation et un engagement et a expliqué que conformément à une décision de la Cour suprême du pays les limitations imposées par la langue sont des questions d’origine et qu’en conséquence une protection contre ce motif de discrimination est nécessaire.  Elle a conclu son exposé en réaffirmant que l’éducation est un droit pour tout enfant indépendamment de son statut de migrant ou de sa langue.
Enfin, les deux expertes ont rendu hommage à la réunion spéciale qui a été l’occasion de décrire ces importants programmes et elles se sont mises à la disposition des États et de la Commission pour fournir de plus amples renseignements à leur sujet.
iv) Délégation du Canada: Au nom de la Délégation du Canada, Mme Catherine Vezina, Représentante suppléante du Canada et Vice-Présidente de la présente Commission des questions juridiques et politiques, a rendu hommage aux efforts des États et des unités de l’OEA, ainsi qu’à l’organisation de ce dialogue et de cette réunion sur le thème des migrations.  À ce sujet, elle a mentionné la préoccupation de son pays quant à la protection des droits humains des personnes migrantes, ainsi que les efforts qui sont réalisés dans la lutte contre les délits trasnationaux de trafic et de traite de personnes.  Sur ce thème, Mme Vezina a indiqué que son pays possède un réseau d’autorités responsables des migrations qui travaillent dans les ambassades afin de cerner les tendances, de réduire les migrations illégales et d’assurer une formation à la détection de fraude et d’autres délits. 

Par ailleurs, Mme Vezina a mentionné que le Canada a participé à divers forums sur le thème des migrations.  Sa délégation a activement participé à la Conférence des Amériques de la Commission générale sur les migrations internationales qui a eu lieu au Mexique en mai 2005, ainsi qu’au processus de la Conférence régionale sur la migration, forum régional des pays pour l’échange de points de vue sur le problème migratoire, dans le pays d’origine comme de destination.
Dans le domaine de la traite des personnes, Mme Vezina a indiqué que son pays a modifié deux lois en 2005.  La première réforme a porté sur le code pénal et a consisté à considérer comme délit: 1) la traite de personnes, 2) l’enrichissement découlant de la traite de personnes, et 3) la destruction et la manipulation de documents d’identité aux fins de la traite de personnes, et à réglementer ces trois nouvelles infractions. La seconde réforme qu’elle a mentionnée consiste à protéger les victimes et les témoins vulnérables en développant et utilisant les télécommunications pour la réception à distance des témoignages des victimes et témoins les plus vulnérables face à ces crimes.  De même, elle a mentionné que, à l’instar d’autres pays présents à cette réunion spéciale, le Canada participe actuellement à la rencontre des autorités chargées des questions de traite de personnes qui est en cours de formation au Venezuela.
Parmi d’autres activités menées à bien, elle a mentionné l’appui apporté à différentes organisations non gouvernementales, notamment aux efforts de l’OIM au Costa Rica visant à sensibiliser à la question de la traite les autorités de haut niveau et les représentants du gouvernement du Mexique, du Guatemala, du Honduras, de El Salvador, du Nicaragua, du Costa Rica et du Panama.   Dans le même contexte, elle a indiqué que l’Agence canadienne pour le développement international a financé un fonds pour aider les gouvernements du Nicaragua et du Pérou à lutter contre la traite des personnes.
En ce qui concerne la protection des réfugiés, Mme Vezina a mentionné que des représentants du Canada ont participé à la première Assemblée pour le rétablissement de la solidarité dans les Amériques, à Quito, en Équateur, en février dernier dans le cadre des efforts régionaux déployés par le pays dans ce domaine.
Quant à la coopération en matière de travail, elle a mentionné que la Commission de coopération dans le domaine du travail de l’Accord de libre-échange de l’Amérique du nord (ALENA), a publié un Guide pour les travailleurs migrants sur les lois du travail au Canada.  Ce manuel, qui a été distribué aux participants de cette réunion spéciale, peut aussi être consulté sur la page Internet de l’ALENA dans les trois langues officielles de l’Accord (www.naalc.org).

Enfin, Mme Vezina a mentionné que le Canada participera cette année à diverses réunions qui traiteront des questions de migration, telles que le Dialogue sur les migrations internationales et le développement des Nations Unies, la réunion de la CEPALC à Montevideo, et la Commission de la population et du développement dans la ville de Nueva Cork et elle a de nouveau rendu hommage aux efforts de l’OEA dans ce domaine.
v) Délégation du Mexique: La Délégation du Mexique, représentée par M. Héctor Alfredo Rangel, Représentant suppléant du Mexique près l’OEA, s’est félicitée de l’occasion qui lui est offerte de pouvoir mettre en commun les expériences que le Mexique a acquises dans le domaine de la protection des migrants et de leurs familles et qui s’inscrivent dans le cadre des recommandations du Programme interaméricain de promotion et de protection des droits des personnes migrantes. 

Parmi les activités les plus importantes, il a mis en relief le travail qui est accompli par lesdits consulats mobiles qui exercent leurs fonctions par l’intermédiaire des ambassades et consulats aux États-Unis dans les localités dans lesquelles est recensée une large population migrante.  Par ailleurs, le Représentant du Mexique a aussi mentionné les activités de son pays indiquées ci-dessous concernant les migrants: 

En ce qui concerne les statistiques migratoires, le Représentant du Mexique a mentionné que l’Institut national des migrations (INMI) a ouvert une section spéciale sur son site Internet consacrée aux statistiques des migrations (www.inami.gob.mx).  Pour la gestion et l’échange d’informations, l’INMI a signé une Convention de coopération en 2005 avec l’Institut national de statistique, de géographie et d’informatique (INEGI) et l’OIM pour l’exécution du Projet “Système d’information statistique sur les migrations en mésoamérique, SIEMMES”; 
Quant aux recommandations du Programme interaméricain concernant la diffusion de l’information sur les moyens légaux de migrer et les dangers liés au trafic illicite des migrants et à la traite des personnes, il a indiqué que son pays a réalisé un documentaire ayant pour titre “Del Sur al Norte” afin de décourager d’éventuels migrants et d’éviter des décès; 
S’agissant de la Convention internationale sur la protection des droits de tous les travailleurs migrants et de leurs familles, il a mentionné que le Gouvernement mexicain a présenté son premier Rapport au Comité de cette Convention sur son application et exécution dans le pays;
Pour ce qui est de la promotion des droits humains des femmes touchées par les phénomènes migratoires, il a indiqué que le Gouvernement mexicain a établi la “Mesa Interinstitucional de Género y Migración” coordonnée par l’INFEMMES et l’INM afin de garantir le respect et le droit de ces groupes de migrants; sur le thème de la femme, il a organisé les Journées binationales de formation sur le thème de la femme et de la migration internationale aux frontières nord et sud du pays, qui ont eu pour objectif de sensibiliser, dans la perspective du genre et des droits humains, le personnel des instances publiques et privées s’occupant des femmes touchées par le phénomène migratoire; 
En ce qui concerne la santé des migrants, il a mentionné que le gouvernement a créé des guichets de santé au moyen desquels des services de santé sont prêtés aux migrants; à ce sujet, la Coordination des délégations de l’INMI a organisé dans la ville de Guatemala le Séminaire sur le fonctionnement des Groupes Beta constitués de mèdecins et d’employés de la Croix-Rouge oeuvrant à la prévention des dangers inhérents à la migration et à la protection de l’intégrité physique du migrant;
Sur la question du retour des migrants, le Représentant du Mexique a mentionné que son gouvernement a signé un Accord pour le rapatriement ordonné, rapide et sûr des migrants salvadoriens par voie terrestre du Mexique afin de jeter des bases qui permettent le retour ordonné et sûr des migrants et a amorcé le “Programme de rapatriement volontaire au pays” entre le Mexique et les États-Unis dans la région de Sonora et l’Arizona; 
À propos des envois de fonds, il a indiqué que la Banque du Mexique a créé un système de transfert d’argent récemment entré en vigueur qui facilite et rend plus efficace le processus d’envoi de fonds dans le pays– qui est source importante de revenu pour le pays, ayant atteint l’an dernier $3 265 millions de dollars; 
En ce qui concerne la traite des personnes, les gouvernements du Mexique et des États-Unis ont officialisé un Programme pour l’exécution de projets de coopération contre la traite des personnes et les délits connexes; 
S’agissant du trafic des personnes, M. Rangel a mentionné que l’INMI collabore étroitement avec le Gouvernement des États-Unis et a coopéré au programme Opération contre les trafiquants illégaux de personnes, Initiative en matière de sécurité (OASISS, selon le sigle anglais, Operation Against Smugglers Initiative on Safety and Security); 
Au sujet des droits des migrants, il a mentionné que le Gouvernement mexicain a créé le Programme PAISANO comportant une initiative d’information personnalisée sur les droits des personnes qui sont en transit; et
Sur le thème du travail, le Gouvernement mexicain a réaffirmé que les personnes jouissent des mêmes droits du travail indépendamment du statut de migrant du travailleur.
Enfin, le Représentant du Mexique a conclu ses observations en remerciant de nouveau tous les participants à la réunion spéciale et en renouvelant l’engagement de son pays envers le Programme interaméricain de protection des droits humains des travailleurs migrants.
vi) Délégation de l’Équateur:  Puis, M. Efraín Baus, Délégué de l’Équateur, a remercié la Présidence et le Secrétariat de la préparation de cette Réunion et les Délégations des États membres de l’OEA de leurs exposés.  Il a mentionné que le thème des migrations est fondamental pour son pays, en particulier depuis 1999, année pendant laquelle en raison d’une série de facteurs ce phénomène a pris de l’ampleur en Équateur.  Pour cette raison, la protection et la défense des migrants ont constitué une politique de l’État.
Le Représentant de l’Équateur a indiqué que les activités menées par son gouvernement dans le cadre du Programme interaméricain sont conformes à certaines activités réalisées depuis une date antérieure à l’approbation du Programme, ainsi qu’à d’autres postérieures à l’application de celui-ci.  Dans ce contexte, il a parlé de l’objectif de participer à des forums régionaux et sous-régionaux qui traitent de ce thème, comme par exemple au niveau de la Conférence sudaméricaine pour l’harmonisation des politiques des pouvoirs publics et l’échange d’informations et la mise en commun des pratiques optimales.  Il a aussi évoqué le fonctionnement de groupes interinstitutionnels dans son pays, tels que le Conseil des travailleurs migrants, chargé de l’élaboration des politiques et programmes de caractère migratoire. 

Par ailleurs, dans le cadre de la coopération bilatérale, et dans l’objectif de resserrer les relations avec les États accueillants des migrants, il a mentionné que le Gouvernement équatorien a signé un accord avec le Gouvernement espagnol sur la régularisation des migrants, premier du genre à être conclu avec une nation européenne.
Il a également indiqué que dans le cadre de la création d’organes et de groupes de travail liés à l’élaboration de réformes dans le domaine migratoire, un groupe interinstitutionnel avec l’appui de la société civile a été chargé d’incorporer dans le Plan national des droits humains un Plan opérationnel sur les droits des migrants, des étrangers, des réfugiés, des personnes déplacées et des apatrides.  Il a entrepris des études en vue de réformer les normes relatives aux migrants de manière à les harmoniser avec les règles constitutionnelles et les instruments internationaux auxquels son pays est partie. 

Le Représentant de l’Équateur a aussi parlé de l’importance de la réinsertion des migrants de retour dans leur pays d’origine au moyen de programmes de formation et de la création de microentreprises, en mentionnant l’appui nécessaire d’organisations telles que la Banque interaméricaine de développement, la Banque mondiale, l’Organisation internationale du travail et l’OIM.  Sur ce thème, il a évoqué l’esprit d’entreprise des migrants et la nécessité d’utiliser le Programme pour tirer parti des ressources pour créer des emplois.
C.
ORGANISATIONS MULTILATÉRALES:
Ont participé au Quatrième Groupe, consacré aux organisations multilatérales, qui ont été invitées par le Programme à collaborer avec l’OEA et ses États membres ainsi qu’à réaliser plusieurs activités déterminées, l’Organisation internationale des migrations (OIM) et le Haut Commissariat des Nations Unies pour les réfugiés (HCR).  Bien qu’elle n’ait pu être présente à la Réunion spéciale, l’Organisation internationale du travail (OIT) a présenté son rapport écrit, qui, avec les exposés précédents (contenus dans le document CP/CAJP-2323/06 add. 3), est joint au présent rapport et constitue l’ANNEXE IV.
i) Organisation internationale des migrations: Faisant partie de ce quatrième Groupe, formé d’organisations multilatérales, Mme Niurka Piñeiro, Coordinatrice régionale de l’Organisation internationale des migrations (OIM), a commencé son exposé en excusant de son absence Berta Fernández, responsable des Programmes de l’OIM qui n’a pu assister à la séance de cet après-midi.  Par ailleurs, elle a remercié l’OEA de l’avoir invitée à ce forum et a félicité l’Organisation ainsi que les États membres de participer au Programme.
Mme Piñeiro a commencé par une brève description de l’Organisation internationale des migrations, en mettant l’accent sur le fait qu’il s’agit d’un groupe international intergouvernemental dont la principale fonction est d’assister les gouvernements dans le domaine des migrations; cependant, elle a aussi mentionné que, bien que n’ayant pas de mandat officiel, elle assure la protection de fait des migrants.  Dans ce contexte, elle a évoqué la participation de l’OIM aux différents forums régionaux d’échange de points de vue en quête de solutions au problème migratoire fondées sur la protection des droits humains, en particulier, à la Conférence sudaméricaine sur les migrations et à la Conférence régionale sur la migration (ou Processus Puebla), indiquant que dans ce cadre certaines mesures avaient été prises, telles que l’ouverture d’un Consulat à Veracruz, au Mexique, à l’appui de la communauté migrante.
Mme Piñeiro a aussi mentionné plusieurs autres activités importantes de l’OIM conformes aux orientations du Programme, dont: l’organisation au Nicaragua d’un atelier sur l’émission de passeports; l’apport d’une assistance technique aux pays membres pour l’élaboration d’une législation sur les migrations; un séminaire à Managua sur la relation entre la migration et le développement local; et enfin, le mois dernier, un seminaire-atelier coparrainé par le Gouvernement mexicain concernant les communautés de salvadoriens dans la région de Washington, DC (Maryland et Virginie) et à Los Angeles.  

Elle a également cité deux exemples de projets régionaux que l’OIM vient d’exécuter avec succès dans le cadre de la Conférence régionale sur la migration (CRM).   Le premier est le Fonds de réserve de la CRM pour l’assistance aux migrants à haut risque à l’intérieur de la région et le second, le Système d’information statistique sur les migrations en mésoamérique (SIEMMES) découlant du Plan Puebla-Panama.  La Représentante a alors mentionné que l’OIM a prêté des services de suivi des migrations à huit pays (Mexique, Belize, Guatemala, Honduras, El Salvador, Nicaragua et Panama) et que l’on peut consulter sa page web sur ce sujet: http://www.siemmes.iom.int.  

En ce qui concerne le thème de la traite des personnes, Mme Piñeiro a dit que l’OIM a été aidée par le Bureau de la population, des réfugiés et des migrations du Département d’État des États-Unis, au moyen de la création de quatre modules de formation à la lutte contre la traite des personens propres à fournir aux pays et ONG un “nécessaire de formation” qui leur sert de guide.  Elle a ajouté que le projet de formation des fonctionnaires chargées des questions migratoires, fiscales et politiques qui a servi pour former des représentants de 65 différentes nationalités, ainsi que l’émission de sensibilisation télévisée en Bolivie sur l’exploitation sexuelle et le travail.  Enfin, elle a évoqué une campagne avec la BID et la Fondation Ricky Martin en Amérique centrale et en Colombie dans le domaine de la santé, notamment des actions relatives au traitement du virus VIH chez les migrants.
ii) Haut Commissariat des Nations Unies pour les réfugiés: Ensuite, M. Juan Carlos Murillo, Conseiller juridique du Bureau du Haut Commissariat des Nations Unies pour les réfugiés (HCR), a remercié l’OEA de l’avoir invité à participer à la Réunion spéciale et a fait part des progrès réalisés depuis l’approbation du Programme interaméricain de protection des droits humains des personnes migrantes.
Dans son exposé sur les flux migratoires mixtes et la protection des réfugiés dans les Amériques, ainsi que sur les progrès accomplis et les pratiques optimales, il a commencé par développer l’idée que les mesures restrictives et les contrôles migratoires croissants compromettent les politiques d’asile et la protection des réfugiés, ce qui explique l’intérêt avec lequel le HCR met l’accent sur les interactions entre migration et asile; pour cette raison, l’objectif est d’identifier qui est réfugié dans les flux migratoires qui traversent le Continent.
Au sujet du Programme interaméricain, M. Murillo a mentionné que le HCR participe à plusieurs forums migratoires régionaux, dont la Conférence régionale sur la migration (Processus Puebla) et la Conférence sudaméricaine sur les migrations, en mettant l’accent sur l’importance que revêtent l’identification des réfugiés et le traitement qui leur est accordé.
Par ailleurs, il a indiqué que le HCR a prêté une assistance technique à la révision et l’adoption d’une législation sur les migrations et les réfugiés dans divers pays.  Dans ce contexte, il a fait allusion à la vaste coopération entre le HCR et l’OIM sur divers plans dans le domaine des normes migratoires. Entre les projets notables, il a cité l’assistance technique du HCR à la rédaction et l’adoption de la nouvelle législation en matière de réfugiés en Bolivie et à El Salvador, ainsi que les normes relatives aux réfugiés qui ont été approuvées en Argentine et en Uruguay.   S’agissant des réfugiés, il a également mentionné les projets de normes à l’étude au Chili, au Mexique et au Nicaragua.   Il a aussi évoqué l’assistance apportée par cet organisme à l’adoption de la nouvelle loi sur la migration du Costa Rica, et à l’avant-projet de loi sur les migrations au Panama, parmi d’autres.
M. Murillo a également mentionné le rôle important que joue le HCR dans l’appui à la mise en place de procédures justes et efficaces pour la détermination du statut de réfugié.  Parmi les activités les plus remarquables, il a mentionné:
*
La coopération nord-sud, sud-sud, qui encourage la coopération entre les États, au moyen de projets de jumelage, dans le cadre desquels ils mettent en commun leurs expériences et bonnes pratiques avec d’autres pays de la région;
*
Les projets de renforcement des institutions, notamment au Costa Rica qui a reçu une aide à la restructuration de la Direction générale des migrations et relations extérieures, et l’Équateur qui a renforcé sa Commission nationale pour la détermination du statut de réfugié;
*
Le Programme latinoaméricain de formation en matière de droit international relatif aux réfugiés dans le cadre duquel le HCR a offert à Buenos Aires un Cours régional de droit international concernant les réfugiés; et
*
Les ateliers de formation dans lesquels le HCR a assuré la formation de fonctionnaires de l’État dans plusieurs pays des Amériques.  

Parmi les bonnes pratiques, a-t-il indiqué, le HCR a mené à bien dans le cadre de la Conférence régionale sur la migration (Processus Puebla), conjointement avec les gouvernements du Canada, des États-Unis d’Amérique et du Mexique, la formation régionale des fonctionnaires aux frontières et des services de migration à la détermination des migrants et réfugiés dans les flux migratoires mixtes.  Le premier atelier de formation a eu lieu à San Salvador (El Salvador) en février 2005 et a été reproduit à Managua (Nicaragua) en janvier 2006.
Le HCR fait aussi porter ses activités sur le renforcement des réseaux nationaux et régionaux de protection, projets dans le cadre desquels il coopère avec la société civile et des organisations à l’identification et au traitement adéquat des demandeurs d’asile et des réfugiés.
Dans son exposé, M. Murillo a également abordé la question de la meilleure utilisation des règles, des normes et de la jurisprudence établie par le système interaméricain en matière de protection des droits humains des migrants et des autres personnes qui ont besoin de protection internationale.
Enfin, il a souligné la volonté du HCR d’aider les pays à renforcer leur législation, pour qu’ils puissent s’acquitter de leur obligation internationale de protéger les réfugiés, à adopter des mécanismes nationaux pour la détermination des personnes qui sont considérées être des réfugiés, et à former le personnel aux frontières.
D.
ORGANISATIONS DE LA SOCIÉTÉ CIVILE ET AUTRES GROUPES
La Société civile et d’autres groupes, experts et universitaires ont formé le Cinquième Groupe des orateurs qui ont participé à la Réunion spéciale.  Les exposés des participants de ce groupe (contenus dans le document CP/CAJP-2323/06 add. 4) sont joints au présent rapport et constituent l’ANNEXE V.
i) Sarah Paoletti, Faculté de droit de American University:  Le Professeur, Mme Sarah Paoletti, de la Clinique internationale des droits humains (International Human Rights Law Clinic), de la Faculté de droit de American University (American University, Washington College of Law), a remercié l’OEA de l’avoir invitée à la présente Réunion spéciale de la CAJP et a félicité les participants précédents, avant de commencer son exposé intitulé “La Protection des droits du travail de tous les travailleurs migrants dans les Amériques”. 

Mme Paoletti a indiqué que les États membres de l’OEA doivent adopter comme politique migratoire l’avis consultatif No 18 de la Cour interaméricaine des droits de l’homme (Avis consultatif 18, OC-18) sur la façon de traiter les travailleurs migrants non autorisés et leurs droits du travail.  À ce sujet, elle a rappelé que dans l’OC-18 l’organisme en question a fait valoir que les principes internationaux des droits humains interdisent la discrimination fondée sur le statut d’immigrant et a mentionné que la Cour a expliqué que, bien que les États aient le droit de décider dans quelles conditions ils autorisent l’entrée d’un étranger sur leur territoire, une fois qu’un travailleur s’engage dans une relation professionnelle dans un pays, il acquiert des droits qui doivent être respectés et garantis indépendamment de son statut de migrant. 

Dans son exposé, Mme Paoletti a indiqué que l’OC-18 établit un antécédent très important pour les droits humains des travailleurs migrants, lequel a repris dans le Rapport annuel de la Commission interaméricaine des droits de l’homme approuvé par l’Assemblée générale de l’OEA en juin 2004.  Elle a aussi mentionné que le Comité des droits de l’homme du Haut Commissariat des Nations Unies pour les droits de l’homme a reconnu l’OC 18 dans sa résolution 2005/47 et a signalé que la conclusion la plus importante qui s’en dégage c’est que les États doivent veiller à ce que les droits humains de tous les travailleurs migrants soient protégés dans leurs politiques migratoires, quelle que soit la façon dont une personne est entrée dans le pays et la date de son entrée.
Ensuite, Mme Paoletti a mentionné les bonnes et mauvaises pratiques qui existent aux  États-Unis en ce qui concerne les travailleurs migrants.  Les défenseurs des travailleurs dans ce pays font valoir que le statut de migrant du travailleur ne peut jamais entrer en ligne de compte dans une plainte concernant les conditions de travail et à partir de là ils ont mis en place une série d’outils avec la Cour et avec les systèmes administratifs.  Cependant, elle a signalé que, bien que plusieurs organes des États-Unis appliquent des politiques visant à protéger les droits des travailleurs, celles-ci sont souvent faibles ou sont utilisées de façon discrétionnaire, ce qui leur enlève leur crédibilité.  En conséquence, elle soutient qu’il est nécessaire d’élaborer une politique spécifique qui réglemente les droits de tous les travailleurs dans toutes les situations dans tous les pays du Continent américian.

Le Professeur, Mme Paoletti, a indiqué que certains défenseurs des droits du travail croient que le seul moyen de faire véritablement appliquer ces droits, c’est de ne pas permettre que les lois migratoires empêchent la mise en oeuvre des lois du travail, et cela afin de ne pas mélanger les deux conditions et de promouvoir ainsi une coopération confidentielle dans le secteur du travail qui protège tous les travailleurs à l’intérieur du cadre juridique.  Dans ce contexte, elle a mentionné qu’ils existent aux États-Unis de bonnes pratiques à suivre; en effet, les agences appliquent des mesures qui offrent une protection aux travailleurs sans papiers lorsqu’ils déposent des plaintes concernant leurs conditions de travail contre un employeur, notamment une protection dans les cas où ils sont menacés par leurs employeurs de dénonciation aux autorités migratoires s’ils portent plainte.  Le Service d’immigration et de naturalisation et le Département du travail des États-Unis, par exemple, ont signé un accord aux termes duquel un travailleur sans papiers ayant déposé une plainte concernant ses conditions de travail ne sera pas dénoncé et le statut de migrant de ce travailleur ne fera pas l’objet d’une enquête.  Cependant, la Cour suprême dans sa décision Hoffman Plastic Compounds Inc v. NLRB a réduit la portée de ces protections, en permettant que les employeurs accusés d’abus au travail et de conditions inhumaines puissent utiliser le fait qu’un travailleur sans papiers n’a pas le droit de déposer une plainte en raison de son statut de migrant.
Puis, Mme Paoletti a parlé des mauvaises pratiques qui existent aux États-Unis en ce qui concerne les travailleurs migrants qui tiennent principalement au fait qu’ils n’ont pas les mêmes droits que les travailleurs nationaux.  Par exemple, elle a mentionné des lacunes importantes au niveau des droits des travailleurs migrants, en particulier au sujet des indemnités en cas d’accidents du travail et du droit à la liberté d’association.  Par ailleurs, elle a dit que dans la pratique, la qualité migratoire et le type des travaux effectués par les migrants influent sur leurs droits au salaire minimum, leur droit aux heures de travail et à la rémunération des heures supplémentaires et à leur droit à la santé et sécurité au travail, etc.  De même, il a mentionné que certaines bonnes pratiques sont mises à mal par les employeurs qui menacent leurs travailleurs sans papiers, par exemple en mentionnant que leur numéro de sécurité sociale (Social Security Number) n’apparaît pas dans les bases de données du gouvernement et qu’en conséquence les travailleurs craignent de déposer un type quelconque de plainte au titre des violations des lois du travail contre un employeur qui abuse de ses employés.  Elle a mentionné aussi la pratique de plus en plus courante selon laquelle la police locale exerce les fonctions des agents des services d’immigration.  Cela a pour effet drastique que les travailleurs sans papiers ne font appel dans aucune circonstance aux autorités locales par crainte d’être déportés, contribuant ainsi à une grande impunité de la violation des droits de personnes si vulnérables.
Pour conclure son exposé, Mme Paoletti a mis l’accent sur le fait qu’il est nécessaire d’assurer non seulement que les normes empêchent la discrimination, mais aussi que les pratiques suivies dans les États assurent un traitement égal à toutes les personnes qui travaillent à l’intérieur de leurs frontières. Dans ce contexte, elle a recommandé à la Commission des questions juridiques et politiques d’incorporer au Programme interaméricain de protection des droits humains des travailleurs migrants la manière de déterminer les pratiques optimales qui montrent dans quelle mesure sont respectés les principes d’équité et de non-discrimination par une évaluation de sa contribution dans les domaines dans lesquels, selon la Cour, il est nécessaire d’appliquer des droits égalitaires. 

Mme Paoletti a terminé son exposé en mettant l’accent sur l’importance de la coopération avec la société civile afin d’éduquer les migrants en la matière et elle s’est déclarée disposée à appuyer le Programme, l’Organisation des États Américains et ses États membres.
ii) Mme Cecilia Anicama de la Commission andine de juristes: Enfin, Mme Cecilia Anicama de la Commission andine de juristes a fait un exposé.  Après avoir remercié l’OEA de l’avoir invitée, elle a commencé par présenter les activités de la  Commission andine de juristes, ONG régionale comprenant la Colombie, l’Équateur, le Pérou, le Venezuela, la Bolivie et le Chili.
Mme Anicama a mentionné que le phénomène migratoire est très complexe; cependant, ces dernières années il préoccupe davantage les États américains, en raison principalement de deux facteurs qui sont l’envoi de fonds dans les États d’origine et la nécessité d’obtenir le vote des nationaux résidant à l’étranger, mais les normes de protection des droits des migrants ne sont pas entièrement respectées.
Dans ce contexte, elle a souligné le fait que pour cette raison il est très important d’exécuter le Programme interaméricain de promotion et de protection des droits humains des personnes migrantes, d’appliquer la Convention internationale sur la protection des droits de tous les travailleurs migrants et des membres de leur famille ainsi que les autres règles internationales sur les droits humains des personnes migrantes; de même, pour la Commission andine de juristes, la bonne adaptation du droit interne et la mise en oeuvre de politiques axées sur le respect des normes internationales relatives aux droits humains des personnes migrantes sont des thèmes prioritaires.
Par ailleurs, Mme Anicama a précisé que les décisions adoptées par les organes de surveillance internationale des droits humains, en particulier les avis consultatifs 16 et 18 de la Cour interaméricaine des droits de l’homme, qui, bien que sans avoir le caractère contraignant des arrêts de la Cour, doivent être considérées par les États américains comme des instruments de référence fondamentales pour orienter leurs actions dans le domaine des droits humains des personnes migrantes.  Dans ce contexte, par l’intermédiaire de Mme Anicama, la Commission andine de juristes a proposé quelques mesures pour appuyer l’exéuction du Programme interaméricain:
Mme Anicama a tout d’abord proposé d’aider les États à présenter dans les délais prescrits leurs rapports annuels à la CAJP sur le Programme ainsi que les informations que leur demandera le Bureau du Rapporteur de la Commission interaméricaine des droits de l’homme   Elle a aussi recommandé de promouvoir parmi les États américains la signature et la ratification de la Convention internationale sur la protection des droits de tous les travailleurs migrants et des membres de leur famille.
Elle a également mis l’accent sur l’importance que revêtent l’application des résolutions adoptées par l’Assemblée générale et le suivi de la mise en oeuvre des décisions prises par les organes de protection des droits humains du système interaméricain.  De même, elle a souligné la nécessité de mettre en place des mécanismes de coordination avec les bureaux des défenseurs du peuple dans le Continent américain pour atteindre les objectifs du Programme interaméricain concernant les migrants.
Elle a également souligné la nécessité de créer et d’incorporer des mécanismes spécifiques d’appui et d’assistance aux systèmes sous-régionaux d’intégration pour le respect et la protection des droits humains des personnes migrantes et a insisté sur la nécessité absolue d’inscrire la défense des droits des enfants parmi les éléments fondamentaux du Programme, en particulier en ce qui concerne les effets graves exercés par les migrations sur la protection des droits humains.
Enfin, au nom de la Commission andine de juristes elle a rappelé que pour la réalisation des objectifs du Programme interaméricain et ses conséquences pour la protection des droits humains des personnes migrantes, il sera indispensable qu’il existe une concordance entre les demandes sociales, les choix politiques et les décisions des pouvoirs publics, en particulier en ce qui concerne l’affectation des ressources d’un État.  À ce sujet, elle a souligné la nécessité de travailler en étroite collaboration avec la société civile sur ce thème et a réaffirmé la volonté de la Commission qu’elle représente d’appuyer le Programme interaméricain de promotion et de protection des migrants et d’y participer.
IV.
DEUXIÈME GROUPE DE DISCUSSION
Le second Groupe de discussion a ouvert un espace pour le dialogue entre les membres du Groupe et les représentants, ainsi que pour des questions sur les exposés des participants.  Une fois terminés les exposés, les Représentants des États ont pris la parole. 

En premier lieu, la Représentante du Panama a commenté les différents programmes auxquels travaille son pays, les mêmes qui, bien que susceptibles d’être améliorés, font l’objet de travaux avec les pouvoirs législatif et exécutif panaméens.  Elle a aussi félicité les participants de la Réunion spéciale et a proposé de poursuivre la planification des séances futures conformément aux dispositions de la résolution de l’Assemblée générale et du Programme.
L’Ambassadeur du Honduras a remercié les membres des groupes de discussion de leur participation et a indiqué que des progrès impressionnants ont été réalisés dans l’adoption du Programme interaméricain pour que les États membres puissent honorer leurs obligations en matière de droits humains, notamment sur le plan de la santé.  En particulier, il a remercié Mme Paoletti de son exposé, qui a été très apprécié par sa délégation, autant que la possibilité de l’enregistrer pour le présenter au personnel des consulats dont la capacité de défense des droits de leurs citoyens en matière de travail est limitée.  Il a aussi remercié Mme Anicama pour ses recommandations ponctuelles visant à améliorer le Programme et sa mise en oeuvre dans les États.
La délégation du Guatemala a demandé de plus amples renseignements à Mme Niurka Piñeiro de l’OIM sur la formation du personnel chargé des questions de migration dans les différents pays qu’elle a mentionnés dans son exposé, comprenant principalement des pays sudaméricains, mais ne faisant pas mention d’un quelconque programme en Amérique centrale.  La Représentante des États-Unis a indiqué que son pays y travaille actuellement et que de telles actions font suite à la demande expresse des pays de travailler aux divers projets par l’intermédiaire notamment de la Conférence régionale sur la migration et du Processus de Puebla. 

Le délégué du Mexique a demandé à Mme Paoletti d’insérer ses commentaires finals dans le document qu’elle a présenté sous forme d’exposé et a demandé au Secrétariat général de le traduire en espagnol et de le faire circuler parmi toutes les délégations.  

M. Javier Vásquez de l’Organisation panaméricaine de la santé a mentionné les commentaires sur la santé des migrants formulés par l’Ambassadeur du Honduras, et en particulier l’appui qui est apporté à la population migrante atteinte du VIH au moyen d’un Programme de coopération.  Dans ce contexte, a-t-il indiqué, l’OPS est ouverte à la collaboration technique en la matière dans les différentes sous-régions et espère que la coopération se poursuivra par l’intermédiaire des organismes liés à l’Organisation et à ses États membres.
La Déléguée du Canada s’est félicitée de l’organisation de la réunion spéciale qui, selon elle, compte tenu du manque de l’inexpérience institutionnelle dans un domaine si nouveau, représente un progrès très important qui orientera les réunions annuelles sur les migrants au sein de la présente Commission.  À ce sujet, elle a mentionné le grand intérêt des divers secteurs de son gouvernement pour le démarrage du Programme.  En ce qui concerne les réunions futures, elle a recommandé de préciser les thèmes de façon plus détaillée pour demander à tous les participants du Programme de soumettre leurs recommandations sur l’avenir et l’évolution de ce Programme.
Le Délégué des États-Unis a mentionné que, bien qu’il puisse appuyer les recommandations formulées par les déléguées du Panama et du Canada en faveur d’un accroissement du nombre de réunions sur les migrants, la situation et les ressources de l’Organisation devront être prises en compte lorsque de futures réunions seront convoquées.
Le Délégué d’Argentine s’est déclaré satisfait de la réalisation de tous les objectifs de la Réunion et s’est rallié au consensus en faveur de la convocation de réunions annuelles de la CAJP, comme il est prévu au Programme.  Compte tenu des liens importants existant avec d’autres thèmes, il a invité la CAJP à faire participer aux discussions sur les migrants ses autres corps politiques et groupes de travail sur la traite des personnes et sur le racisme et la discrimination.  Enfin, il a fait état de la nécessité de modifier le Programme de manière à ce qu’il tienne compte de la nouvelle structure du Secrétariat général.
Pour finir, les Représentants des États-Unis, d’Argentine et du Mexique ont pris la parole pour commenter l’organisation des réunions annuelles de la CAJP sur les migrants, proposant de programmer en plus de la réunion annuelle des séances individuelles avec chaque organisme de l’OEA au sein des réunions de la CAJP, ainsi que pour recommander de renforcer le Programme, et aussi de l’ajuster de manière à ce qu’il prenne en compte la nouvelle structure du Secrétariat général de l’Organisation.
V.
SÉANCE DE CLÔTURE
À la clôture officielle de la Réunion spéciale, l’Ambassadeur Francisco Villagran, Président de la CAJP, a donné la parole à M. John Wilson du Département des questions juridiques internationales pour qu’il lise le rapport des conclusions préliminaires de la Réunion spéciale.  M. Wilson a présenté un résumé des thèmes abordés dans les exposés des diffférents groupes qui ont participé à la Réunion spéciale ainsi que leurs recommandations et conclusions les plus remarquables.
Après avoir remercié les organisateurs, les groupes de discussion et les Représentants des États, ainsi que MM. Wilson et Alejandro Aristizabal et Mme Gabriela Gutiérrez et avoir réaffirmé l’importance du thème des migrants dans le Continent américain et, en conséquence, dans l’Organisation des États Américains par l’intermédiaire de son Programme interaméricain de promotion et de protection des droits humains des personnes migrantes, y compris les travailleurs migrants et leurs familles, le Président de la CAJP a déclaré close cette prémière réunion spéciale de la Commission sur le Programme et a exprimé l’espoir que de futures réunions se tiendront dans le même esprit de collaboration et de participation entre les différents acteurs du Programme.
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11 mai 2006

COMMISSIONS DES QUESTIONS JURIDIQUES
Original: espagnol


ET POLITIQUES

RÉUNION SPÉCIALE SUR LE PROGRAMME INTERAMÉRICAIN DE PROMOTION

ET PROTECTION DES DROITS HUMAINS DES PERSONNES MIGRANTES,

NOTAMMENT DES TRAVAILLEURS MIGRANTS ET DE LEURS FAMILLES

16 mars 2006

Salle des Amériques

Washington, D.C.

CALENDRIER


Heure:
9 h 30 -12 h 30 



14 heures -17 heures

9 h 30 – 9 h 45
OUVERTURE

· Allocution de l’Ambassadeur Francisco Villagran de León,   Président de la CAJP et Représentant  permanent du Guatemala auprès de l’OEA

· Élection du Rapporteur (de Madame le Rapporteur) de la réunion spéciale

9 h 45 – 12 h 30
GROUPE DE DISCUSSION I

MISE EN COMMUN DE PRATIQUES OPTIMALES ET INFORMATIONS SUR LES ACTIVITÉS MENÉES DEPUIS L’APPROBATION DU PROGRAMME, ET FORMULATION DE NOUVELLES PROPOSITIONS À L’APPUI DU PROGRAMME
Premier Groupe: 

ORGANES, ORGANISMES ET ENTITÉS DE L’OEA

· Freddy Gutiérrez, Rapporteur spécial de la Commission interaméricaine des droits de l’homme (CIDH) sur les travailleurs migrants et les membres de leurs familles dans le Continent américain.

· Mercedes Kremenetzky, Spécialiste principale du Secrétariat exécutif de la Commission interaméricaine des femmes (CIM)

· Maria Claudia Camacho, Spécialiste de l’éducation au Bureau de l’éducation, de la science et de la technologie.

· César Arias, Département de la promotion de la démocratie, Sous-Secrétariat aux questions juridiques 

· John Wilson, Consultant juridique, Département des questions juridiques internationales.
· Javier Vásquez, Spécialiste des droits humains à l’Organisation panaméricaine de la santé.
Commentaire: 
Il est recommandé que chaque organe, organisme et entité de l’OEA définisse une activité concrète à réaliser au cours des 12 prochains mois, sous réserve de la disponibilité des ressources financières requises.

Deuxième Groupe:


ÉTATS MEMBRES DE L’OEA

· Experts gouvernementaux

Commentaire: 
Il est recommandé que les États membres proposent aux organes, organismes et entités de l’OEA des activités concrètes à réaliser durant les 12 prochains mois, sous réserve de la disponibilité des ressources financières requises.

12 h 30 – 14 heures

PAUSE

14 heures – 16 h 30 
GROUPE DE DISCUSSION I (Suite)

MISE EN COMMUN DE PRATIQUES OPTIMALES ET INFORMATIONS SUR LES ACTIVITÉS MENÉES DEPUIS L’APPROBATION DU PROGRAMME, ET FORMULATION DE NOUVELLES PROPOSITIONS À L’APPUI DU PROGRAMME
Troisième Groupe:


FORUMS INTERGOUVERNEMENTAUX

Quatrième Groupe:


ORGANISATIONS MULTILATÉRALES

· Bertha Fernández et Niurka Pineiro, Responsables de l’élaboration des programmes de l’Organisation internationale des migrations (OIM)

· Juan Carlos Murillo, Conseiller juridique, Haut Commissariat des Nations Unies pour les réfugiés (ACNUR)

Cinquième Groupe:

AUTRES

· Sarah Paoletti, International Human Rights Law Clinic, Washington College of Law, American University. 

· Cecilia Anicama, Commission andine de juristes.

15 h 45 – 16 h 30
GROUPE DE DISCUSSION II
DIALOGUE ENTRE LES PARTICIPANTS
Commentaire:
Temps réservé aux questions sur les exposés précédents et nouveaux commentaires des participants

16 h 30 – 17 h 05

CLÔTURE

· Rapport préliminaire du Rapporteur (de Madame le Rapporteur) de la Réunion spéciale

· Allocution de l’Ambassadeur Francisco Villagran de León,   Président de la CAJP et Représentant  permanent du Guatemala auprès de l’OEA.


CONSEIL PERMANENT DE
OEA/Ser.G


L’ORGANISATION DES ÉTATS AMÉRICAINS
CP/CAJP-2323/06 rev. 1 corr. 1



30 janvier 2006


COMMISSION DES QUESTIONS JURIDIQUES
Original:espagnol


ET POLITIQUES 

RÉUNION SPÉCIALE SUR LE PROGRAMME INTERAMÉRICAIN DE PROMOTION ET DE PROTECTION  DES DROITS HUMAINS DES PERSONNES MIGRANTES, Y COMRPIS DES TRAVAILLEURS MIGRANTS ET DE LEURS FAMILLES
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Report of the Inter-American Commission on Human Rights (IACHR) and the Rapporteurship on Migrant Workers and Their Families

Report of the Rapporteurship on Migrant Workers and Their Families
of the Inter-American Commission on Human Rights (IACHR)

Presentation by Dr. Freddy Gutiérrez Trejo,

Commissioner and Special Rapporteur on Migrant Workers and

Their Families of the Inter-American Commission on Human Rights (IACHR)


Mr. Chairman of the Committee on Juridical and Political Affairs (CAJP) of the Organization of American States, distinguished Ambassadors and Permanent Representatives, ladies and gentlemen:


On this occasion, I am addressing you to present a brief summary of the work carried out this past year by the Special Rapporteurship on Migrant Workers and Their Families of the Inter-American Commission on Human Rights (IACHR) in support of the Inter-American Program for the Promotion of the Human Rights of Migrants.  Furthermore, I shall briefly describe the difficulties in planning future activities being encountered by the Rapporteurship because of the lack of funding.  Finally I shall outline the activities that the Rapporteurship could carry out this year to secure funding for its functioning.


It is important to point out that, since its establishment, the Rapporteurship has been apprised of the troubling situation undermining the human rights of migrant workers and their families.  By means of human rights violation reports that are received, country visits, and special hearings to address situations being faced by migrant workers and their families, the Rapporteurship has identified a series of recurring problems involving discriminatory actions of all kinds, especially in connection with labor rights and the absence of minimum guarantees of due process of law.  Furthermore, this past year, the Rapporteurship has received a growing number of warnings regarding the situation of victims of the trafficking in persons, who are oftentimes in situations of domestic labor, sexual exploitation, and forced labor. 


In pursuance of its mandate and in response to the tasks entrusted to the Commission through its Rapporteurship by means of the Inter-American Program adopted by the General Assembly in Resolution AG/RES. 2141 (XXXV-O/05), in 2005 the Special Rapporteurship on Migrant Workers continued its work of promoting and protecting the human rights of migrant workers and their families.


The Inter-American Program instructed the Inter-American Commission, through its Rapporteurship:

1. To develop actions to promote the Inter-American Human Rights System with emphasis on the human rights of migrants and their families, including the use of the Commission’s web page for this purpose.

2. To facilitate the exchange of information and technical assistance in human rights and migration legislation with state bodies, public officials, OAS organs, agencies, and entities, multilateral organizations and civil society organizations.

3. To offer training on the guarantees of due process of law in migration procedures and in the use of the Inter-American Human Rights System for organizations that offer free legal assistance programs to migrants and their families.

4. To offer training in consular protection of migrants to public officials of sending, transit and receiving countries, in accordance with the Vienna Convention on Consular Relations, taking into account the information, notification, communication and consular assistance for migrants.


In response to the mandate of promoting the Inter-American System with emphasis on the rights of migrant workers and their families, this past year, the Rapporteurship compiled and distributed a CD containing thematic reports, reports on visits made, and case law of the Inter-American system.

In connection with the work of assessing the condition of migrant workers and their families, the Rapporteurship closely followed the discussions on policies and changes in migrant legislation and control in the region.  The Rapporteurship focused special attention on issues of the utmost importance such as smuggling of migrants and trafficking in persons; the impact of the war on terrorism on immigration controls and on the situation of migrant workers in the region.  We also assessed the impacts of numerous natural disasters in the region–Haiti, southern United States, Central America, and southern Mexico–and their impact on immigration flows, as well as the consequences of unequal development between regions and countries and of certain political and economic crises in the region on immigration.  Furthermore, major developments in immigration affairs in the Southern Cone were monitored, such as the entry into force of the new Immigration Act (No. 25.8719) in Argentina and the enactment of reforms to the Chilean Constitution.

Furthermore, in 2005, through its hearings, the Commission acquired greater knowledge about concrete aspects of the human rights situation of migrant workers and their families.  At the 122nd regular meeting of the IACHR, two hearings were held on migrant topics.  At one of the hearings, the topic of migrants and refugees in Panama was addressed.  At this hearing, the Commissioners insisted on the need to protect foreigners in Panama, whether refugees or migrant workers, taking into account their vulnerability.  Furthermore, a second thematic hearing was held on the situation of migrant workers in the United States of America.  At this hearing, the consequences of the U.S. Supreme Court decision in the 2002 case of Hoffman Plastic Compounds, Inc. v. NLRB, especially its impact on the labor rights of undocumented workers, was presented.  Likewise, at the hearing, the labor conditions of migrant farm workers, especially those in Florida, were discussed.  The organizations requesting the hearing asked IACHR to carry out a field visit to observe these problems on-site. 

At the 123rd regular meeting of October 2005, there were three other thematic hearings where the problems of migrant workers and their families were discussed.  One of the hearings discussed the phenomenon of trafficking in persons in the Americas, highlighting the deficiencies and flaws of the regulatory framework aimed at preventing and punishing this offense.  On this occasion, the Commission urged the States to develop, on the basis of observance of human rights, integral policies and standards aimed at preventing and punishing the trafficking in persons.  Likewise, the IACHR held a second thematic hearing to receive information on the situation of the Haitian and Dominican-Haitian communities in the Dominican Republic.  Finally, the Commission was informed about the situation of migrants working as employees and domestic workers of diplomats and staff of international organizations, especially with regard to their legal defenseless because of the improper use of the immunity of their employers.


Furthermore, the Rapporteurship has continued its work of collaborating and examining petitions and requests for precautionary measures received by the Commission in connection with migrant workers.  In this respect, it should be pointed out that, in 2005, the Inter-American Court of Human Rights issued two judgments regarding the topic of migrants in the cases of the girls Dilcia Yean and Violeta Bosico, in which the Commission requested, in its proceedings, that the Court declare a violation of the rights to recognition as a person before the law, to judicial guarantees, of the child, to a nationality, to equal protection of the law and to judicial protection and, in the case of Acosta Calderón where the ruling refers to the right to information about consular protection and right to judicial guarantees.


The Commission adopted two reports of admissibility, one regarding the petition of Elías Gattass Sahih, where it was determined that the events alleged could constitute a violation of personal liberty, the right to a fair trial, the right to freedom of movement and residence, and the right to judicial protection along with the obligation to respect and guarantee rights and the duty to adopt domestic legal effects, and the other with respect to a complaint filed for the benefit of Mr. Nelson Iván Serrano Sáenz, where the Commission determined that the events alleged could constitute a violation of the rights to personal integrity, to personal liberty, to a fair trial and due process of law, to nationality, to freedom of movement and residence, and the right to judicial guarantees and judicial protection as provided for in Articles 5, 7, 8, 20, 22, and 25 of the American Convention, along with the general obligations of the State to respect and guarantee the above-mentioned rights and to adopt such domestic legislative provisions as may be necessary to give effect to them, as provided for in Articles 1(1) and 2 of the above-mentioned instrument.


Likewise, the Commission ruled that the petition called “Operation Gatekeeper” was inadmissible because of the failure to exhaust domestic remedies.


Furthermore, in August 2005, the Commission issued precautionary measures for the benefit of Andrea Mortlock in the framework of petition P950-05, on the possible deportation of Ms. Mortlock, a 41-year-old Jamaican national who is being held in the Passaic County Jail in Paterson, New Jersey and has had HIV/AIDS since 1989.


Finally, in view of the special interest expressed by various member states, the Rapporteurship decided to address, in its Seventh Annual Report 2005, the problem of the obligation of protection and guarantee of human rights by the States sending migrant workers.  Because of the importance of this topic and since the responsibility of sending States is oftentimes not taken into account for the protection and guarantee of the human rights of migrant workers and their families, the Rapporteurship on Migrant Workers and Their Families felt it was appropriate to deal with this topic.  On the basis of the review, the Rapporteurship observed that migrant workers and their families continue, in many ways, to be dependents of the States of which they are the nationals.  One involves the protection of their right to recognition as a person before the law by the issuance of papers.  Furthermore, in many cases, migrant workers and their families depend on diplomatic and consular representation for the protection and guarantee of their human rights.  These are entities in which the obligation of the sending State with regard to their nationals is maintained and has even greater relevance because of the vulnerability of migrant workers and their families, especially undocumented persons.  The Rapporteurship was able to document that oftentimes the protection or violation of a right depends on the prompt and effective action of the diplomatic or consular representative with respect to State authorities where the migrant worker is being held.  On other occasions, the coordinated action of the sending State is required to draw up policies and actions aimed at protecting the human rights of migrant workers by means of international agreements or the implementation of special programs that meet the needs of their citizens abroad.


In this regard, the Rapporteurship considers that the role of the sending States in the protection and guarantee of the human rights of migrant workers and their families is of the utmost importance.  The Rapporteurship considers that, through their consular representatives and by means of diplomatic action, sending States should take measures that exert a direct impact on the protection and guarantee of the rights of their nationals living abroad.  In general terms, a large part of these actions are confined to international relations and depend on the action of diplomatic and consular representatives, as well as Ministry of Foreign Affairs officials.  Because of this, it is necessary to build up and upgrade the training and skills of Ministry of Foreign Affairs officials and to give the defense of the rights of nationals abroad the importance and priority it merits in the framework of national and international policies of the State.  Furthermore, in general, the Rapporteurship considers that it is time to highlight as a sound practice the efforts made by some States to broaden the geographical scope of their consular representatives.  Some consular representatives, such as those of Mexico, resort to mobile consulates for the purpose of bringing consular services closer to certain remote communities that are difficult to reach and where their nationals live.  It is important to highlight that the efforts made by a State to help its nationals meet their needs for protection are important. To this extent, the decision to create institutes or mechanisms that can act as a liaison between migrant communities abroad and state bodies is considered to be a sound strategy. 


Regarding the work plan for 2006, the Commission is obliged to report that, since August 2005, the Rapporteurship on Migrant Workers and Their Families does not have any additional funds to carry out its activities.  Unfortunately, despite the interest expressed by the States in various declarations, the Rapporteurship’s work has declined because of the absence of financial support from OAS member states.  In this regard, as it was underscored in the annual report for 2004, various activities that the Rapporteurship needs to develop in the framework of its mandate have been adversely affected by the lack of financial support from the States.  The funds that had made it possible to carry out the Rapporteurship’s activities—a contribution from the OAS general fund, contributions from the Mexican Government and the Ford Foundation—have been used up.  Therefore, to ensure its subsistence, the Rapporteurship needs to receive fresh financial contributions.  It is important to underline that, as a result of its work and the interest expressed by the States and civil society organizations, over the past few years, the Rapporteurship’s volume of work has increased substantially.  The Rapporteurship regrets that the interest expressed by many States and organizations has not led to any concrete financial support.


Despite the Rapporteurship’s pressing financial situation, the Commission is interested in maintaining this Rapporteurship so that it can continue its activities of promoting and protecting the rights of migrant workers and their families.


To conclude, I would like to take advantage of your presence to request your good offices to secure support for the work being done by the Rapporteurship.  To be able to continue its work, the Rapporteurship requires fresh financial contributions from OAS member states.  The contribution of the States to the Rapporteurship’s voluntary fund that was established is vital to promote the Inter-American Program on the Promotion and Protection of the Human Rights of Migrant Workers.  In this regard, it must be pointed out and recalled that it is the States themselves that have instructed the IACHR to carry out specific tasks to be conducted in the framework of this program and that, without financial support, undertaking this important mandate shall be extremely difficult.  In view of this situation, I would like to call upon the ambassadors and representatives present here today to take the necessary steps with their respective governments to highlight the imperative need for the Rapporteurship to receive fresh resources to carry out its work and to implement the above-mentioned Inter-American Program on Promotion and Protection of the Human Rights of Migrant Workers and to continue its activities.

Thank you very much.

Report of the Inter-American Commission of Women (CIM)

Presentation of the Inter-American Commission of Women (CIM) at the
Special Meeting on the Inter-American Program for the Promotion and Protection
of the Human Rights of Migrants, Including Migrant Workers and Their Families

Mr. Chair of the Committee on Juridical and Political Affairs of the Organization of American States, distinguished ambassadors, permanent representatives, ladies and gentlemen:

At the outset, the Inter-American Commission of Women (CIM) would like to express appreciation for the invitation to participate in this meeting of the Committee on Juridical and Political Affairs (CAJP), as well as and its support for the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants.  Migration is not a new topic for the CIM, which, in 1994, presented to the Fourth World Conference on Women, held in Beijing, its Strategic Plan of Action, whose Chapter 10 is “Migration and Women in Areas of Conflict.”  This is a highly complex topic, covering a very wide array of aspects from a migrant’s perspective (the decision to migrate, the migration process, and the consequences thereof), as well as government policies to guarantee mechanisms for the promotion and protection of his human rights.

Turning now specifically to the gender approach, different studies indicate a trend towards the feminization of migration.  According to the Population Division of the Latin American and Caribbean Demographic Centre (CELADE) of the Economic Commission for Latin America and the Caribbean (ECLAC), Latin America is the first region in the world where parity has been reached in the number of men and women migrants.  In 1990, three million of the six million international migrants were women.  The data for 2000 confirms this trend.


In view of this, incorporation of a gender perspective as an analytical tool is of value in implementing the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants.  The Program’s conceptual framework takes this approach, indicating that it “will incorporate a gender perspective as a crosscutting theme.”  Although not specifically stated in the Program, we understand this to mean that all actions taken to implement it will take account of the different needs of men and women migrants.  For example with regard to protection of women’s rights, account must accordingly be taken of their greater vulnerability to the numerous and interrelated violations of their human rights, such as gender-based violence and trafficking in persons.


The Program on Migrants is also in keeping with the mandates of the OAS General Assembly and the Summits of the Americas with regard to the need truly to effect gender mainstreaming in the policies, programs, and projects of the Organization.  We wish to note that, regardless of such efforts as the CIM may make in this area, incorporation of a gender perspective as a crosscutting theme is an effort to be made by EVERYONE, that is, all OAS agencies, organs, and entities.

Turning now to the topic we were asked to report on in this presentation, the CIM has tangentially addressed the topic of migrants through its work on trafficking in persons and gender-based violence.  It has not made further headway owing to lack of resources to implement initiatives in this area.

The Program on Migrants assigns the CIM five specific tasks.  The first is to conduct research on, inter alia, female migration and its impact on family structure, the labor market, and migratory control.  Although, as indicated above, the CIM has neither human nor financial resources to devote to this task, it has made a preliminary search for work done and research conducted by other organizations.  Through such efforts, we have compiled interesting information, which is attached hereto.  We identified research documents prepared and recent international forums conducted on the gender aspect of migrations by organizations such as the Economic Commission for Latin America and the Caribbean (ECLAC), the United Nations International Research and Training Institute for the Advancement of Women (INSTRAW), and the United Nations Commission on the Status of Women (CSW).  We wish to provide the Chair of this Committee with some of the aforementioned documents and consider that they will contribute to the work done by all of us to implement the gender-related objectives of the Inter-American Program on Migrants.

We wish to underscore the importance of instituting efforts to compile data disaggregated by gender, utilizing the indicators proposed in the document “Mujeres migrantes de América Latina y el Caribe: derechos humanos, mitos y duras realidades
,” published by ECLAC, to quantify information and for use in developing policies and programs at the national level.  The CIM suggests that this be implemented in the future if budgetary allocations are made to this end.

With regard to the second task assigned to our organization, to develop policies and programs designed to protect migrant women and their families, the CIM will consider the topic of migrants at its Assembly of Delegates, to be held in October 2006.  We hope that said Assembly will adopt proposals on this topic, which, we expect, will be presented to the OAS General Assembly and to this Committee for incorporation in the Program, in fulfillment of resolution AG/RES. 2141.  All this subject to the availability of human and material resources for such purposes.

The other tasks assigned to the CIM are related to trafficking in persons, one of the most serious violations of the human rights of migrants, which affects women in particular, whether as sexual exploitation, menial work, selling drugs, organ trafficking, or unlawful adoption of children, these being among the most recurrent forms.  The topic was part of the work of the CIM prior to the reorganization of the General Secretariat.  The Coordinator to combat trafficking in persons was initially attached to the CIM, but was recently moved to the Trafficking in Persons Section of the OAS Secretariat for Multidimensional Security.  This does not mean that the CIM no longer addresses the topic, but rather that, in the future, it will coordinate activities with the Trafficking in Persons Section based on mandates already received from the OAS General Assembly and such mandates as the CIM’s Assembly of Delegates may adopt. 

In conclusion, we wish to underscore that migration opens a door to opportunity but has also been shown to be an open door to misfortune.  The CIM wishes to play an active part in the hemispheric effort that the Inter-American Program represents in its objective of protecting the dignity and fundamental human rights of all migrants, men and women, and of promoting their welfare.

Thank you very much.

APPENDIX

Forums and documents on the gender aspect of migration

I.
United Nations Commission on the Status of Women (CSW)

High Level Panel on the Gender Dimensions of International Migration

March 2, 2006 (Panel de Alto Nivel sobre las dimensiones de género de las migraciones)

http://www.un.org/womenwatch/daw/csw/csw50/HighLevelPanel.html
http://www.un.org/News/Press/docs/2006/wom1544.doc.htm

· Documents of interest presented:

Dr. Monica Boyd, “Women in International Migration: The Context of Exit and Entry for Empowerment and Exploitation” (Mujeres en migración internacional: el contexto de salida y entrada para el empoderamiento y la explotación)

Dr. Manuel Orozco, “Gender Remittances: preliminary notes about senders and recipients in Latin America and the Caribbean” (Remesas de género: notas preliminares sobre los que las envían y los que las reciben en América Latina y el Caribe)
II. United Nations International Research and Training Institute for the Advancement of Women (INSTRAW)

International Forum on Remittances, June 28-30, 2005 

http://www.un-instraw.org/en/index.php?option=content&task=view&id=1003&Itemid=121
· Documents/presentations:
Cruzando fronteras:  Remesas, género y desarrollo
http://www.un-instraw.org/en/images/stories/remmitances/documents/cruzando_fronteras.pdf
Sharmi Sobhan, Executive Director Fonkoze USA, “Reaching Women with Remittances in Haiti”

III. Economic Commission for Latin American and the Caribbean (CEPAL):

“Destinatarios y usos de remesas. ¿Una oportunidad para las mujeres salvadoreñas?” Mujer y Desarrollo series, No. 78

http://www.eclac.cl/cgi-bin/getprod.asp?xml=/mujer/noticias/noticias/3/23743/P23743.xml&xsl=/mujer/tpl/p1f.xsl&base=/mujer/tpl/top-bottom.xsl
“Migración internacional, derechos humanos y desarrollo en América Latina y el Caribe. Síntesis y conclusiones”

http://www.eclac.org/publicaciones/Poblacion/3/LCG2303/DGE2303.pdf
Patricia Cortés Castellanos:  “Mujeres migrantes de América Latina y el Caribe: derechos humanos, mitos y duras realidades” (Santiago, Chile:  Regional Population Programme, Latin American and Caribbean Demographic Centre (CELADE), Population Division / United Nations Population Fund, November 2005)

http://www.eclac.org/publicaciones/Poblacion/6/LCL2426P/lcl2426-p.pdf
Other events:
Remittances and rural development - Contribution of the Latin American and Caribbean region to the discussion table during the 27th Session of the Governing Council of the International Fund for Agricultural Development (IFAD), 18-19 February 2004

http://www.ifad.org/events/gc/27/roundtable/pl/index.htm
· Documents/presentations:

Rosemary Vargas-Lundius, Latin American and Caribbean Division of IFAD, “Remittances and Rural Development”
Regional workshop on the use of remittances and profiting from new skills of returned migrants.  Seminar organized by Sin Fronteras, I.A.P., the Fundación Salvadoreña para Proyectos de Desarrollo Social y Económico (FUNSALPRODESE) and the Asociación Salvadoreña de Desarrollo Integral (ASDI).  Held in El Salvador, July 21-22, 2000

http://www.sinfronteras.org.mx/mi.htm
61st Session of the United Nations General Assembly

Preliminary list of items on the agenda for the 61st regular session of the General Assembly (distributed on February 14, 2006)

“(b) Migración Internacional y Desarrollo (resolutions 58/208 of December 23, 2003, 59/241 of December 22, 2004, 60/206 of December 22, 2005, and 60/227 of December 23, 2005)”

Report of the Inter-American Children’s Institute (IIN/OAS)

Report of the Inter-American Children’s Institute (IIN/OAS) on the implementation of the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, including Migrant Workers and Their Families

1. The IIN and the promotion and protection of the human rights of families, children and adolescents:  The Inter-American Children’s Institute (IIN), as the OAS specialized technical body for the promotion and protection of the rights of children and adolescents, is aware that the topic of human rights of families, children, and adolescents affected by the phenomenon of migration is a multifaceted problem, oftentimes compounded by circumstances such as discrimination, exploitation and abuse, trafficking in persons, the international kidnapping of minors, among other topics. 

2. The IIN, the National Children’s Systems and the Program: For the establishment of an institutional intervention with an approach based on the rights of the child and adolescent, the consolidation of national systems for the integral care of children and adolescents
 and the consolidation of mechanisms of action proposed by the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, including Migrant Workers and Their Families (Program), essentially regarding the mandates that have been given to the IIN specifically referring to the inclusion, among its activities, of the particular situation of migrant children who travel without an adult and the protection of children and adolescents who are victims of the trafficking in persons. 

3. Human rights of children and adolescents and their families in the framework of the phenomenon of migration, which can exert a direct impact on the infringement of the human rights of children and adolescents because of the close tie of this problem to the harm done to their life ambitions.  From a systemic perspective, we should consider that the harm brought to the family and essentially its breakdown stemming from the phenomenon of migration undermines the adequate performance of parental roles (nutritional and standard-setting), directly altering the human development of children, especially in evolutionary processes where direct parental relations are highly necessary.  The conditioning factors vary depending on various situations such as the alteration of models of living, the significant absence of one of the parents (as one of the models of family breakdown), the magnitude of the exposure to situations of rights violation, among other points; nevertheless, we should consider that a constant factor is that the dissociation of boys or girls from their natural and cultural spaces for establishing ties has a direct impact on the difficulty of assimilation to establish new models of conduct and socialization (because social uprooting leads directly to the loss of sociocultural references). 

The difficulty of adequate social insertion in a new environment could lead to a decline in the children’s natural capacity to take advantage of the pedagogical contents of the school.  Furthermore, in cases where the parents emigrate, the other members of the nuclear family take up roles that, as a rule, they cannot perform adequately.  Even in a context of poverty or extreme poverty, the phenomenon of migration can promote dropping out of school, leading children and adolescents to becoming engaged in child labor.

As we have indicated very generally, for children and adolescents, the phenomenon of migration may be a cause and generator of situations where rights are violated, and that is why measures must be taken to apply the principle of the best interests of the child, as provided for in Article 3 of the Convention on the Rights of the Child and the effective implementation of the Program in the framework referring to children and adolescents.

4. IIN activities implemented prior to the Program.  Although since the implementation of the Program, the IIN has planned actions for specific compliance with the Program in the framework of its institutional structure, the Institute has developed various activities related to the Program’s implementation, essentially through enforcement of Resolution AG/RES. 2050 (XXXIV - O/04), Combating the Commercial Sexual Exploitation, Smuggling of and Trafficking in Children in the Hemisphere.

In addition to implementing the Project on Child Trafficking, Child Pornography on the Internet and Regulatory Frameworks for MERCOSUR, Bolivia and Chile, which was developed jointly with the U.S. Embassy in Uruguay (Agreement of the year 2004) and the reports stemming from it, which are published on the Institute’s web site,
 the remaining 28 OAS member states were consulted for the purpose of drafting the report that was entrusted to IIN, which was presented to the OAS Permanent Council on December 10, 2004.

Regarding the topic of commercial sexual exploitation, the IIN, in compliance with AG/RES. 1667 (XXXIX-O/99) - "Report to the Secretary General of OAS on the Situation of the Commercial Sexual Exploitation of Children and Adolescents in the Americas," submitted the sixth report to the General Secretariat in May 2005, and at present it is in the process of drafting the seventh report.  

5. The Site for the Coordination of Actions as an instrument to manage the establishment of actions to promote and protect rights in the framework of the phenomenon of migration.  The IIN has developed a Site for the Coordination of Actions for Children and Adolescents (CA Site),
/ which functions on Internet using OAS servers in Washington on a high-security platform. 

In this first phase, this CA Site involves eight countries from Central America and the Caribbean (Belize, Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Nicaragua, and Panama), and among other objectives, it is aimed at contributing to resolving specific situations of trafficking in, smuggling and sexual exploitation of children and adolescents in which more than one State is involved.  The above-mentioned countries have signed cooperation agreements with IIN, and each one of them has designated a counterpart that coordinates the actions of the Site in its country.

The web site address is: www.coordiinacion.oea.org.  At this site, there is a part that is accessible to the public; nevertheless, the information on children and adolescents and the follow-up on each case involve high levels of security.

The IIN coordinates and motivates the use of this tool as a facilitating instrument.  The lead agency for children, the judiciary and the ministry of foreign affairs participate in resolving the cases.

At the Meetings of First Ladies of Central America, Belize, Panama and the Dominican Republic, which are being held annually and where the IIN has acted as facilitator, since 2000 support has been systematically expressed for the development of information systems that facilitate communication and coordination between the bodies of different countries for the implementation of actions that would make it possible to resolve violations of the rights of children who have “migrated alone or with their families.”

6. Activities carried out or to be carried out in the framework of the Program.

Activities carried out

In the framework of the Program, we can point out IIN’s participation through its PRODER Program in the Seminar on the Fight against Trafficking in Persons:  A New Challenge for States (Uruguay, September 2005) convened by the Area of Human Rights Coordination of the Ministry of Education and Culture with the cooperation of the International Organization for Migration (IOM).

The Office of the Director General of IIN attended the Strategic Planning Workshop of the Inter-American Center against Disappearance, Exploitation and Trafficking (CIDETT) (Lima, February 2006) at the invitation of Save the Children Sweden (SCS)—Office of Latin America and the Caribbean.

Activities scheduled for the year 2006

The IIN is co-organizing the Third Latin American Network Conference of Childwatch International, entitled “Childhood and Youth:  Dislocations and Changes” to be held in Mexico City in July 2006.  In the framework of this Conference, IIN shall be in charge, along with SCS, of the forum focusing on the topic of unaccompanied migrant children.  At this forum, the IIN shall be coordinating the activities in the framework of the Program.

In addition, this year the IIN shall be drafting a study on preventive measures and policies regarding the situation of migrant children who travel without an adult.  This study shall draw up lines of management in the framework of IIN’s action in the Inter-American System for the protection of human rights and in the framework of the Program.

7. Recommendations

In the framework of the Second Panel of the Special Meeting (“Dialogue among Participants”), the IIN recommends the following:

Including IIN’s participation as a specialized technical organ of the OAS for regional and subregional activities that include an approach based on the rights of children and adolescents.
Including in the formulation and implementation of national systems for the integral care of children and adolescents the technical services and products developed by IIN, such as the Site for the Coordination of Actions for Children and Adolescents (CA Site).

Promoting the visibility of children and adolescents as a key issue in the phenomenon of migration.

Montevideo, March 7, 2006

Report of the Inter-American Agency for Cooperation and Development (IACD)

Report of the Department of Social Development and Employment of SEDI to the special meeting of the Committee on the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, including Migrant Workers and Their Families”

BACKGROUND

The recently established Department of Social Development and Employment (DSDE/DDSE)
/ of the Executive Secretariat for Integral Development (SEDI) is currently the technical secretariat for the Inter-American Conference of Ministers of Labor, which used to be handled by the Office of Education, Science, and Technology. 


The Inter-American Conference of Ministers of Labor (IACML) is the oldest specialized conference of the OAS.  In fact, the Ministers of Labor of the Hemisphere have been meeting periodically at this Conference since 1963.  It is recognized as the leading hemispheric discussion and policy-formulating forum on priorities and actions to be taken with respect to labor issues.


As the technical secretariat of the IACML, the DSDE’s job is to monitor compliance with the declarations and plans of action adopted at the Conferences. This involves a wide range of tasks and activities.  However, for the purposes of this report, we will focus on two areas: 1) the mandates of the IACML with regard to protection and promotion of the rights of migrant workers; and 2) the Inter-American Labor Administration Network (RIAL), as a cooperation mechanism.

THE MANDATES OF THE IACML WITH REGARD TO PROTECTION AND PROMOTION OF THE RIGHTS OF MIGRANT WORKERS


The Inter-American Conference of Ministers of Labor (IACML) has viewed migrant workers as one of the social groups hardest hit by economic crises and as a sector with special needs. The Conference has focused on such areas as protection of the human rights of migrant workers, legal protection on equal terms to those afforded national workers, promotion of decent work, and the need for access to decent jobs. The importance attached to these matters is reflected in the declarations and plans of action adopted by the ministers, particularly at the past three Conferences.


At the XII Inter-American Conference of Ministers of Labor, held in Ottawa, Canada, in October 2001, the Declaration adopted by the Ministers states:


“We shall strive to improve working conditions for people in all countries of the region, with special attention to those in the informal sector, people belonging to ethnic and religious minorities, and other persons with different experiences and needs including women, youth, older workers, indigenous people, migrant workers, persons with disabilities and persons with HIV/AIDS.”


The Declaration of Ottawa also asserts: “We shall provide migrant workers within our countries with the same legal protections that we provide our nationals in respect of working conditions.”


For its part, the Plan of Action of Ottawa instructed IACML Working Group 2, “Building the Capacity of Labor Ministries” to “focus on the most effective means to implement labor laws and standards and to foster equality of opportunity… as well as to guarantee full compliance with the rights that national laws provide to migrant workers.”


At the XIII Inter-American Conference of Ministers of Labor, held in Salvador, in the state of Bahía, Brazil, in September 2003, the Ministers adopted the Declaration of Salvador, which establishes that member states must take steps to attend to the segments of the population most affected by economic crises, and they add:


“Such steps could include the development of national action plans on decent work, with the assistance of the ILO... and to promote dignified and productive employment among those working in the informal sector, women, adolescents, people with disabilities, persons living with HIV/AIDS, migrants, and ethnic and religious minorities, as well as generating an environment and conditions of work that are healthy and safe.”


The XIV Inter-American Conference of Ministers of Labor, held in Mexico City in September 2005, attached renewed importance to the subject of migrant workers. In particular, the Declaration of Mexico states:


“We reaffirm that all migrants, regardless of their immigration status, should be accorded the full protection of human rights and the full observance of labor laws applicable to them, including the principles and labor rights embodied in the ILO Declaration on Fundamental Principles and Rights at Work.”


At the same time, the Plan of Action of Mexico states:


“Working Group 1 will address the following priority themes, within the framework of the promotion of decent work …Labor rights of migrant workers.”


“Develop activities that promote decent work for migrant workers in the context of the Declaration of Nuevo Leon and in collaboration with the Inter-American Program adopted by the General Assembly in the Resolution AG/RES. 2141 (XXXV-O/05).”


Worth noting is the particular emphasis placed by the Ministers of Labor on the Inter-American Program for the Promotion and Protection of the Human Rights of Migrant Workers. It is also worth mentioning that the IACML activities with respect to migrants are limited to experience –sharing. For that reason, we now present the RIAL proposal.

THE PROPOSAL PUT FORWARD BY THE INTER-AMERICAN LABOR ADMINISTRATION NETWORK (RIAL)

As of the XIV IACML in September 2005, the DSDE has been instructed to promote the establishment of an Inter-American Labor Administration Network (RIAL), construed as an integration mechanism that disseminates knowledge and experience to strengthen and modernize labor administration in the face of challenges posed by globalization. The Network’s specific objectives are:

· Identify and systematically organize the collective experience and knowledge of the hemisphere’s Ministries of Labor.
· Process information on programs and projects of cooperation and technical assistance in an orderly manner, with objective criteria.
· Encourage the countries to exchange information on programs carried out and successful experiences, through cooperation activities that focus on the critical transfer of the various experiences and lessons learned.

· Advise, support, and provide electronic communication among the Ministries of Labor and with international organizations, financing agencies, and representatives of civil society.
· Improve the national ability to define specific needs (in many cases, the region’s Ministries of Labor have problems diagnosing their situation and developing proposals that will enable them to request the necessary technical and financial assistance).

· Strengthen coordination and cooperation with international organizations and cooperation agencies.


Within the RIAL framework and subject to the availability of resources, the DSDE is planning to hold several workshops for the exchange of experiences on topics identified as priorities by the labor ministries of the Hemisphere.  These include:

· Occupational health and security

· Employment  services

· Social protection systems

· Labor rights of migrant workers.


The workshop on “Labor Rights of Migrant Workers” was approved at the IACLM planning meeting in December 2005. On that occasion, the leading Ministries of Labor agreed to include a workshop on this topic in the schedule of activities for 2006. It will be held in Canada toward the end of April, 2006, under the auspices of the Canadian Ministry of Labor. Mexico and Canada expressed particular interest in this workshop, which will discuss experiences with mechanisms for disseminating the labor rights of migrant workers.


The arrangements for this Workshop, which is particularly important in light of the mandates assigned by the ministers of labor at the XIV IACML and by the Heads of State and Government during the Fourth Summit of the Americas, are currently being worked out with IACML officers.

THE DSDE’S CONTRIBUTION TO THE INTER-AMERICAN PROGRAM 

In light of the above, we consider that the Department of Social Development and Employment of SEDI should liaise between the IACHR’s Special Rapporteurship for Migrant Workers and Their Families and the Ministries of Labor of the Hemisphere, gathered in the IACML.


In addition, depending on the availability of funds, the DSDE will organize a workshop on the labor rights of migrant workers in April 2006 in Canada. This workshop should build on the outcomes of the Special Meeting of the Committee on the Inter-American Program.


In particular, the DSDE considers that its contribution to the Program consists of supporting the attainment of specific objectives 1, 2, 3, and 9. These all have to do with experience-sharing, promotion of international cooperation, and effective information-sharing.

Report of the Education and Culture Section, Executive Secretariat for Integral Development/ Department of Education, Culture, Science, and Technology

REPORTS AND PRESENTATIONS OF THE FIRST GROUP AT THE
special meeting on the Inter-American Program for

the Promotion and Protection of the Human Rights of

Migrants, Including Migrant Workers and Their Families

March 16, 2006

Prepared by the Education and Culture Section, Executive Secretariat for Integral Development, Department of Education, Culture, Science, and Technology

Introduction:


Governments around the world have recognized that education is a universal human right and have committed to ensuring that basic education of good quality is available to all citizens (Jomtien 1990, Dakar 2000, Millennium Development Goals). In our region, Heads of State and Government recognize that: “it is essential that quality education is available to all, including girls and women, rural inhabitants, persons with disabilities, indigenous, and persons belonging to minorities”  and have committed “to ensure, by 2010, universal access to and completion of quality primary education for all children and to quality secondary education for at least 75 percent of young people, with increasing graduation rates and lifelong learning opportunities for the general population; and also reaffirming the commitment to eliminate gender disparities in primary and secondary education by 2005.”  (From Third Summit of the Americas Plan of Action).

While advances have been made over the past few decades, considerable challenges remain if countries are to meet the goals of the Third Summit of the Americas.  The Regional Education Indicators Project (PRIE) undertaken in the framework of the Summits of the Americas, led by Mexico and supported by the OAS, the governments of the United States and Mexico, and other entities, is charged with the task of tracking member states’ progress in achieving the Summit goals. Findings from the most recent report published in 2005 indicate that while much progress has been made in expanding coverage in the hemisphere as a whole:

· primary school completion levels that in some cases fall far short of the stated goal which seeks to guarantee this right. In effect, of the 50.5 million young people between 15 and 19 years of age living in 18 Latin American countries with available data, slightly more than 6 million have not been able to finish primary school. Thus, if significantly more effort is not made, in only four countries will 95% of children who have recently attained the age to enter primary school have finished that level by the year 2010. Even in these four cases, special efforts must be made to reach the less privileged.

· It should be noted that in three out of the 18 Latin American countries with available data, expected levels of primary school completion for the year 2010 are far from the goal, since they will not exceed 75%.

· If observed historical trends continue, in countries for which data are available, nearly 8% of the population between five and nine years of age in 2002 will not have finished primary schooling by the year 2010. (PRIE, 2005)


The challenges for achieving the Summit Goals are even greater when we consider education data on the most vulnerable groups including: indigenous peoples, girls in Latin America, boys in the Caribbean, street children, internally displaced persons, migrants.  The 2005 OAS PRIE report indicates:

· Levels of primary education completion also show significant differences which indicate that progress toward achieving this goal will require equity-based education policies. In effect, the social sectors with less probability of being guaranteed these rights are those of low income or populations that are underprivileged in terms of race or ethnic background, or those living in rural areas. It should be noted that gender-related differences are of lesser magnitude both against male and female population. (PRIE, 2005)


Addressing the gaps in terms of access and equity for these marginalized populations, including migrants, will require innovative approaches to the development and delivery of educational services and increased financing in education.

Role of the Department of Education, Culture, Science and Technology: 


The Education and Culture Section of SEDI’s Department of Education, Science and Technology serves as Technical Secretariat for the Meeting of the Ministers of Education, the Inter-American Committee on Education (CIE), and the Inter-American Program on Education for Democratic Values and Practices. In its role as Technical Secretariat, the Education and Culture Section supports the development of consensus among the hemisphere’s ministries of education regarding the priority areas in education on which member countries should focus their policy dialogue and technical cooperation within the context of the OAS. The Technical Secretariat facilitates the exchange of information on policies and  programs through ministerial and CIE meetings, specialized seminars and workshops, technical assistance in specific policy areas, and through  a series of virtual mechanisms that include websites, virtual forums, and videoconferences.

Activities of the Education and Culture Section relevant to GA Res. 2041


GA Resolution 2141 requests that the Office of Education, Science, and Technology:

1. Promote cooperation among educational institutions in different states to facilitate the incorporation of migrant children into schools and promote the exchange and training of teachers working in the field of bilingual and intercultural education.

2. Foster the modernization of curricular standards to introduce standards on job related skills.

3. Include human rights education for migrants and their families within the activities of the Inter-American Program on Education for Democratic Values and Practices.  In particular, consider including education for migrants and their families in the activities of the electronic observatory, organizing discussion forums on the topic, and gathering information on public education programs for migrants in sending, transit, and receiving countries.

4. Consider the possibility of periodically organizing a hemispheric seminar for training public officials in immigration policies and human rights, as well as in the detection of forged documents, with the support and participation of specialists, international organizations, and civil society.


Looking at the agenda and outcomes of the last two meetings of Ministers of Education, (Mexico 2003 and  Trinidad and Tobago 2005), there are three priority areas that relate directly to the issue of protecting the rights of Migrants:  Equity with Quality, Secondary Education and the development of Key and Labor Competencies, and Education for Democratic Citizenship.  


In each of these priority areas, the Office of Education is supporting not only continued political dialogue through the Ministerial and CIE process, but also the execution of a multilateral project. In the area of Equity with Quality, the OAS has been providing technical assistance and funds to support the execution of the Regional Education Indicators Project (PRIE). The objective of PRIE is to generate basic educational indicators that are comparable across the region’s countries. These indicators can help us track member countries progress in reaching the goals of the Summit.  While comparable data available in the region do not at the present time allow specific information on migrants, the reports produced by PRIE (last report 2005) contain basic educational indicators of populations that are most likely to either be migrants or face similar conditions.  (for more specific information see report at http://www.prie.oas.org/espanol/cpo_home.asp).


GA Resolution 2141 requests that the Education and Culture Section promote cooperation among educational institutions in different states to facilitate the incorporation of migrant children into schools.  In order to respond to this request, the Section for Education and Culture proposes to periodically present the results from the PRIE project related to access and equity in our region’s education systems to the Political Bodies of the OAS and that we also continue to disseminate the Project’s findings to educational institutions in the member states. These data can inform policymakers’ decisions regarding specific strategies aimed at targeting marginalized populations, such as migrants. In addition, the office will also explore with the coordinating country (Mexico) and technical partner (UNESCO/OREALC), the possibility of developing more specific educational indicators for Migrant Populations to include in future reports.


The Education and Culture Section is also currently providing limited technical assistance for the execution of a multilateral projects Training Teacher, Equity and Quality and Secondary Education, working with the participating member states and the SEDI Department of Programs and Policies, which administers this multilateral project.


Regarding the commitment of the Inter-American Program on the Rights of Migrants, and in response to other mandates including those contained in the Inter-American Democratic Charter, the Education and Culture Section and the Section for the Promotion of Democratic Values in the Department for the Promotion of Good Governance jointly serve as the Technical Secretariat for the recently launched Inter-American Program on Education for Democratic Values and Practices. This Program is a hemispheric initiative adopted by the Ministers of Education of OAS member states at their IV Meeting in Scarborough, Trinidad and Tobago on August 11th and 12th, 2005.


The main objective of the Program is to promote the development of a democratic culture through education (formal and non-formal) by encouraging research, professional development and educational resources, and information exchange among member states of the OAS. This Program builds on significant efforts in education for democratic citizenship going on within countries throughout the Americas. Ministers requested that among the initial activities of the Program, the Technical Secretariat, with guidance from an advisory board made up experts in the topic, develop a concrete work plan with a budget and benchmarks for the Program.  The Advisory Board has been selected and expects to meet in April in Bogotá, Colombia. The Board includes several renowned experts in the area of human rights education, including a representative from the Inter-American Institute on Human Rights. At the Advisory Board meeting, we will explore with these experts how best we may integrate human rights education for migrants and their families within the activities of the Inter-American Program on Education for Democratic Values and Practices. 


In regard to the last mandate that asks the DECST to: consider the possibility of periodically organizing a hemispheric seminar for training public officials in immigration policies and human rights, as well as in the detection of forged documents, with the support and participation of specialists, international organizations, and civil society, this Department has no previous work experience in this area nor the required expertise to adequately address this mandate.  We therefore suggest to the organizers of the Inter-American Program on Human Rights for Migrants that they may wish to identify another area of the General Secretariat with the requisite expertise and mandate to consider an appropriate response.

Best practices in member states

Many member states that have developed innovative education programs that target vulnerable populations including migrants. One could cite as an example Mexico’s PRONIM (the Program on Primary Education for Migrant Girls and Boys), which is implemented in 15 states of the Republic where there are migratory flows including zones of origin, along the migratory routes, or in the various work destinations receiving migrant agricultural workers. In 2006 the program plans to expand to six more states where flows of agricultural migrant workers are registered.  The PRONIM program integrates various strategies that include research, intervention, and innovations in school management, to ensure access to a basic education with equity and quality for migrants.  The responsible institution is the Secretariat of Public Education of Mexico (SEP).   


Other member states also have ongoing programs to assist students from migrant families to access appropriate educational services.  With appropriate support, the OAS General Secretariat could promote the sharing of experiences in this area among interested member states.

Report of the Summits Department
Excerpt from the communication of the Director of the Summits of the Americas Secretariat to the Chair of CAJP

SG/SAS/061/06

Washington D.C., March 10, 2006

Dear Ambassador Villagrán:

With reference to your letter of February 17, 2006, inviting us to participate in the Special Meeting of the Committee on Juridical and Political Affairs (CAJP) on the Inter-American Program for the Promotion of the Human Rights of Migrants, including Migrant Workers and Their Families, to be held on March 16, 2006 at the headquarters of the Organization of American States (OAS), I regret to inform you that I shall be unable to attend this important event as I will be traveling to Isla Margarita to attend the Meeting of National Authorities on Trafficking in Persons, to be held on March 14-17, 2006, and to provide technical support to member states and civil society at this Meeting.

(See Report attached)

With highest regards,

Luis Alberto Rodríguez

Director

Summits of the Americas Secretariat

Annex

The Summits of the Americas Secretariat and its Director, Dr. Luís Alberto Rodríguez, would like to supplement their letter SG/SAS/061/06 of March 10, 2006 regarding the Special Meeting of the Committee on Juridical and Political Affairs (CAJP) on the Inter-American Program for the Promotion of the Human Rights of Migrants, including Migrant Workers and Their Families, which shall be held on March 16, 2006, at the headquarters of the Organization of American States (OAS).

As you well know, the topic of migrant workers is of special importance in the region, because the Heads of State and Government, since the Second Summit of the Americas, have expressed their concern at growing manifestations of discrimination of which, in many cases, migrant workers are the victims.  Because of this, at the Third Summit (2001), Fourth Summit (2005) and even at the Special Summit held in Monterrey (2004), the leaders of the Americas agreed upon policies to ensure the protection and promotion of their rights. 

At the Fourth Summit of the Americas held in Mar del Plata, Argentina, on November 4-5, 2005, the Heads of State and Government pledged to criminalize the conduct of trafficking in persons, to effectively enforce national laws to tackle trafficking in persons, and to build up the capacity of institutions and the training of technical staff to benefit from better conditions to investigate, pursue and prosecute those responsible, prevent the crime, and protect and assist the victims of this crime.

In this regard, in the Declaration of Mar del Plata, the Heads of State agreed to implement policies by member states to fully protect the human rights of all migrants and to fully observe the labor rights that are applicable regardless of their immigrant status; to implement the International Convention on the Protection of the Rights of All Migrant Workers; to promote decent work for migrant workers in the framework of the Declaration of Nuevo León signed in Monterrey in January 2004 and, along this order of ideas, draw up and adopt policies that promote decent work for migrants in accordance with the Inter-American Program adopted in Resolution AG/RES. 2141 (XXXV-O/05) of the OAS General Assembly.

The Heads of State and Government at Mar del Plata agreed on the importance of reducing illegal migration by cooperation and dialogue between countries and promoting migration processes in accordance with the legal frameworks of each country, for which purpose they pledged to work on reducing the cost and facilitating the transfer of remittances from abroad (a task that the Inter-American Development Bank, IDB, is carrying out), to draw up policies to combat the smuggling of migrants and trafficking in persons, and to draft a cooperation program to discuss best practices on bilateral programs in this matter. 

In the Plan of Action of Mar del Plata, the Presidents and Heads of Government of the region emphasized the need to improve conditions to investigate, pursue, and prosecute those responsible for the smuggling of migrants and trafficking, criminalize the smuggling of migrants and trafficking in persons, protect and help the victims of these crimes, and to build up the capacity of institutions and train technical staff that handle this scourge. 

They also pledged to apply basic standards such as those provided for by the ILO Declaration on the Fundamental Principles and Rights at Work adopted in 1998 and they drew ILO’s attention so that it would provide technical advisory services to the States in this matter. 

Finally, they called for regional cooperation activities to dialogue on the phenomenon of migration, bearing in mind international instruments, an action being carried out within OAS; nevertheless, it would be advisable to designate a technical area so that, apart from the follow-up by the Summits of the Americas Secretariat, it can be in charge of monitoring the actions that are carried out in terms of regional cooperation, somehow providing advisory services to member states with support from the International Organization for Migration and, if possible, implementing technical assistance programs in the region that would ensure the effective implementation of the mandates of the Special Summit of the Americas and the Fourth Summit of the Americas. 

Washington D.C., March 11, 2006

Report of the Department for the Promotion of Democracy (DPD)/Secretariat for Political Affairs

SPECIAL MEETING ON THE INTER-AMERICAN PROGRAM FOR THE

Promotion of the Human Rights of MIGRANTS,

Including Migrant Workers and Their Families

Report of the Department for the Promotion of Democracy

Secretariat for Political Affairs

Washington, D.C., March 16, 2006

Introduction

The relationship between migration and democracy is a topic of growing importance in the Americas, not only from the quantitative standpoint, in view of the region’s ever-increasing migration flows, but also because of the consequences of such flows for the exercise of fundamental political rights, such as citizenship, political representation, and participation in decision-making regarding public affairs.  Therefore, the relationship between migration and democracy is highly distorted at its source as, while the first trend implies that individuals must operate in a new transnational and globalized order, the second continues to confine the effectiveness of their basic freedoms to the territories of states and the sovereignty of countries.

International experience–particularly the European–would seem to demonstrate that political integration processes are prerequisite if such distortion is to be corrected.  However, it is precisely such processes that are taking longest to achieve in the different subregions of the Americas.  It should, however, be noted that the Hemisphere has been making major headway in developing innovative mechanisms, such as the overseas absentee vote, harmonization of migrant legislation, and establishment of binational commissions to address the special problems of such groups, especially in border areas.  Linking political and democratic aspects of migration unquestionably strengthens the Inter-American Program adopted by the member states in resolution AG/RES. 2141 and supplements efforts being made in other areas, such as human rights, security, and economics.

Report on specific activities 2005-2006

Although in 2005, the Department for the Promotion of Democracy (DPD) did not have programs focusing exclusively on migrants, it began to include this topic as a crosscutting theme in some of the institution-building activities carried out by the four offices comprising the Department:  electoral affairs, political parties, legislatures, and political financing.  Implementation of this crosscutting strategy has made it possible to use the DPD’s existing human and financial resources to address some of the demands of member states, without incurring additional cost.  This approach has also allowed the DPD some latitude in gradually expanding its stock of knowledge, methods, and lessons learned in the area of migration and democracy.

In addition, for continuity of the input it is providing to the different working groups of the Committee on Juridical and Political Affairs, the DPD has sought to utilize the four cooperation mechanisms included by the member states in the final text of the Inter-American Program:  

· Comparative studies of legislation on political participation by migrants and overseas absentee voting 

· Technical assistance to election authorities, legislatures, and political parties on topics such as identification, electoral registration, migration legislation, and inclusion of underrepresented sectors in representative bodies

· Training courses for migrants to promote their participation in democratic processes

· Information campaigns in countries of origin, transit, and destination to promote the exercise of political rights by migrants and a dignified adjustment to their new environments

Electoral area

This area has undertaken a process to systematize experiences of electronic voting in the Americas.  Thus far, nine of the 34 countries have adopted this participatory method:  Argentina, Brazil, Canada, Colombia, Honduras, Mexico, Peru, United States, and Venezuela.  Another five countries have introduced some type of provision in their legislation, which, owing to constitutional considerations or legislative procedure, has not yet come into force.  These include:  Bolivia, Dominican Republic, Ecuador, and Nicaragua.  The some 20 remaining countries do not have an overseas absentee voting mechanism.  In the past year, the electoral area has also been compiling information on the challenges posed by instituting an overseas absentee voting system, especially in connection with voter registration, political participation, and logistical and financial costs.

In addition, with regard to technical assistance programs for election authorities, the area has promoted strengthening of the process of identification and electoral registration of citizens abroad.  For example, in the framework of the three inter-American meetings of election authorities for which the DPD has served as technical secretariat, different mechanisms have been discussed to take advantage of the benefits of the new information technologies, and horizontal cooperation among electoral bodies has been promoted to share experiences and promote technology transfer processes in the area of overseas absentee voting.  Lastly, the area continues to develop methods to evaluate the impact of the overseas absentee vote in manuals and other activities of the Electoral Observation Missions of the Organization.

Legislative area

The topic of migration and regional integration has always been an item on the inter-American parliamentary modernization agenda promoted by the DPD, both at the level of national legislatures and in different interparliamentary forums.   In that connection, the members of the Forum of Presidents of the Legislative Bodies of Central America (FOPREL) expressed interest in support from the DPD to address, through its Committee on Political and Electoral Reform, the human rights of migrants.  Similar efforts have been made in Central America and the Caribbean on topics such as terrorism and the fight against corruption, including coordination with organizations such as the United Nations and the Central American Parliament.

Political parties area

The Inter-American Forum on Political Parties is the DPD’s main strategy to promote political party reform and modernization processes.  Among its thematic areas for action is inclusion of sectors of the population historically underrepresented in political life and party structures.  As a result of recommendations of member states, this forum has identified migrants as a group requiring special attention, along with indigenous peoples, women, youth, and communities of African descent.  

The issue was addressed at the first Caribbean Meeting of the Inter-American Forum on Political Parties, held in May 2005, in Montego Bay, Jamaica, and at the meeting on the Central American chapter of this program, held in Santo Domingo, Dominican Republic, in the first week of March 2006.   Together with affirmative action mechanisms that have proven highly effective in increasing the number of leaders from underrepresented sectors in parliaments and political parties, these two meetings served to make training and internal party democracy instruments that assist to ensure the quality and sustainability in the long term of these new forms of representation.

Facilitation of institutionalized spaces for interparty dialogue has proven highly useful in reaching basic consensuses on topics of national interest, such as inclusion.  This experience was of great usefulness in the case of Guatemala, where the DPD serves as technical secretariat of the Permanent Forum on Political Parties and has assisted in establishing interparty networks of women, youth, and indigenous peoples, who defend as a group the protection of their fundamental rights.  This mechanism was proposed by different party leaders of the CARICOM countries and the Dominican Republic to strengthen regional ties and cooperation to address the challenges faced by Haiti after the elections.  In this particular case, the topic of migration was identified by the same players as a priority item on the agenda for possible subregional dialogue.

Political financing area

Based on the mandates of the Third Summit of the Americas and the issuing of the Inter-American Democratic Charter, the DPD has assumed the task of promoting equitable and transparent systems of financing as a priority activity in strengthening representative democracy.  Modern trends in political life, such as the growing cost of election campaigns and extreme mediazation of politics, have tended to make politics a pursuit of elites, limiting opportunities for involvement by vulnerable sectors of the population, such as migrants.  This is the case not only in their countries of origin but also, for obvious reasons, in their places of destination.  However, the unexpected increase in purchasing power of many such communities and their access to new international power circles have revived many migrants’ interest in greater political representation in decisions affecting them.  

In a comparative analysis of campaign and political party financing conducted by the DPD in the 34 countries of the Hemisphere, an updated assessment has been made available to the states on aspects of vital importance, such as trends in the area of prohibition of cash or kind contributions by foreigners to candidates and political parties.  It also provides analysis, from the perspective of the strengthening of democracy, of the risks and potential of financial flows from and the political influence of nationals abroad in regions such as CARICOM and Central America.

Report of the OAS Department of International Legal Affairs/International Law Office

Special Meeting of the Committee on Juridical and Political Affairs on 

the Inter-American Program for the Promotion and Protection of 

the Human Rights of Migrants (Migrant Workers and Their Families)

March 16, 2006

Department of International Legal Affairs

International Law Office

Mr. Chair of the Committee on Juridical and Political Affairs, distinguished representatives, ladies and gentlemen:  

The Inter-American Program for the Promotion and Protection of the Human Rights of Migrants assigns specific important activities to the Department of International Legal Affairs, just as it does to other OAS organs, agencies, and entities.

However, there are two important differences in the functions assigned to this Department. First, unlike other areas of the Organization that are asked to carry out a number of activities, the Program entrusts the Department of International Legal Affairs with a single specific activity–that of compiling and disseminating the current migration legislation of the member states.  Second, unlike the other OAS areas whose functions in connection with the Program are all clearly spelled out therein, the Program assigns the Department a function that is not expressly mentioned in the text, namely, to support and follow up on the Program by providing technical advisory services to the Committee on Juridical and Political Affairs, to which the Program entrusts the organization each year of a Special Meeting of Program Implementers, in order to exchange best practices, information, and new proposals for inclusion in this initiative.

Compilation of Migration Legislation, Policies, and Requirements 
As concerns the direct mandate to the Department, specific objective no. 9 of the program underscores the importance of the “Promotion of a more effective exchange of information on legislation and migration policies” in the member states and in dialogue on this topic within the Organization. This is necessary to raise the awareness of those who deal with the Hemisphere’s laws on migration and to serve as a basis for technical, political, and comparative dialogue in the area.

Along these lines, in its specific activity no. 29, the Program also instructs the Department of International Legal Affairs to “[c]ompile and disseminate” on its Website “current national migration legislation, policies, and requirements” in the member states, for the same purposes.

To fulfill this task, in keeping with the guidelines whereby the member states ask each OAS organ, agency, and entity to identify a specific activity to be implemented over the next year, the Department proposes carrying out this activity in the way in which it was broken down in the mandate itself.  In other words, it would begin with the simple compilation of the migration legislation and then move on to its dissemination. Once that was done, it would continue with the compilation of information on the states’ migration policies and then the collection and dissemination of information on the countries’ migration procedures and requirements.  

With regard to legislation, the Department will set up a Web page specifically designed to disseminate information on migration, beginning with the laws in force in each state. This page will be located under the Public International Law section of the Department’s Web page, at the following URL: www.oas.org/dil/esp/derecho_internacional_publico.htm. A section for each member state will be opened on this page, which will include information presented according to the three phases mentioned above:  first, information on legislation; second, information on migration policies; and last, information on migration procedures and requirements.

In this endeavor, the Department will ask each member state of the Organization for its help in developing, maintaining, and updating the information for its country. Ideally, this undertaking will receive ongoing support from the permanent missions to the OAS and the foreign ministries, as well as assistance from the government bodies responsible for each member states’ migration laws, policies, and requirements. When the Inter-American Program’s Web page on migration is complete, each state will be able to disseminate information through its own Web page under the Department’s page.  

These activities are not covered under the Department’s program-budget for 2006 or 2007.  However, the Department will endeavor to carry all of them out within its financial and personnel resources and will undertake to obtain external funds for any of the activities it cannot implement with current resources.

Support for Program Follow-up and for the CAJP:

With regard to the indirect mandate to the Department of International Legal Affairs, Section VI (Program Follow-up Activities) of the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants requires the organs, agencies, and entities of the OAS to include in their annual reports to the General Assembly, through the Committee on Juridical and Political Affairs of the Permanent Council, a report on actions aimed at implementing the activities listed in the Program.  This is actually the purpose of the first panel of today’s special meeting.  Likewise, the Program invites the member states to report on the specific activities suggested to them, and this is the purpose of the reports that will be presented in the panel discussion following this one.

Moreover, the Program establishes that the Committee on Juridical and Political Affairs should consider convening an annual meeting, like today’s, to be attended by the Program implementers, in order to exchange best practices, information, and new proposals for inclusion in this initiative. This first annual meeting and subsequent ones will also provide an opportunity for the Program implementers and the member states of the Organization to present their inputs on protection of the human rights of migrants.

In addition to the annual special meetings, the CAJP will also convene meetings of experts to review the progress of the Program and submit recommendations on migration to the Summits of the Americas. In their work, these meetings of experts will consider the contributions submitted by the organs, agencies, and entities of the OAS and by the member states, as well as the conclusions of the annual special meetings convened by the CAJP. 

For each of these follow-up activities, the International Law Office of the Department of International Legal Affairs is responsible for providing advisory, legal, and procedural services to the Committee on Juridical and Political Affairs.   This Office is also responsible for supporting the CAJP in its planning, organization, and holding of the annual special meetings held with a view to reporting to the General Assembly, and for supporting the meetings of experts held with a view to reporting to the Summits of the Americas.  This Office pledges to do its utmost to support the CAJP’s follow-up of the Program, as well as all of the Committee’s other functions.

Accordingly, the Department of International Legal Affairs and its International Law Office commit to collaborating fully with the Program for the Promotion and Protection of the Human Rights of Migrants, the institutional actors involved in it, and the member states, both in the compilation and dissemination of information on migration and in the organization of special meetings and meetings of experts within this Committee.

Thank you very much.

Report of the Pan American Health Organization (PAHO)/World Health Organization (WHO)

I. INITIATIVES BY PAHO/WHO FOR THE PROMOTION AND PROTECTION OF THE RIGHT TO THE ENJOYMENT OF THE HIGHEST ATTAINABLE STANDARD OF HEALTH AND OTHER RELATED HUMAN RIGHTS

PAHO, as WHO’s regional office and the OAS organ specializing in health, plays a fundamental role in ensuring the practical implementation, in its member states, of the right to the enjoyment of the highest attainable standard of health
/ (hereinafter referred to as the right to health) and other public health-related human rights, above all through concrete actions of technical collaboration.  PAHO/WHO activities with regard to the right to workers’ health are included in the regional initiative on public health and human rights that is being conducted in coordination with WHO and which involves different areas of the Organization.  This initiative is helping the member states of PAHO/WHO to promote and protect the right to health and other basic rights in the context of mental health, persons with disabilities, the HIV/AIDS virus, elderly persons, indigenous peoples, the creation of smoke-free places, and diseases that are neglected in the context of the most vulnerable groups.

As part of the above-mentioned initiative, in 2000 PAHO/WHO started up various joint activities to promote and protect the human rights and fundamental liberties of the above-mentioned persons, including training workshops, collaboration with regional and international human rights organizations such as IACHR, technical support for the formulation/reform of national legislation and the launching of regional campaigns (“Mental Health and Human Rights:  A New Approach”).

A. Training workshops: a dynamic and effective mechanism

PAHO considers that effective protection of the right to health and other human rights of vulnerable groups such as persons with disabilities, elderly persons, persons with HIV/AIDS, indigenous peoples, etc., must start with education and training among government authorities, human rights ombudsmen, public health professionals, attorneys, law students, users, their families, national and international NGOs and other persons and institutions involved in protecting and promoting health and in setting up public health services.
/ 

To achieve dissemination and training in human rights, PAHO, with the collaboration of WHO and other international organizations such as OAS, is organizing training workshops on human rights in the context of mental health, disabilities, indigenous peoples, and elderly persons, among others.  These workshops are one of PAHO’s strategies not only to promote and protect the human rights of the above-mentioned persons, but also to collaborate technically with the States in drafting/reforming their public health policies, plans, and legislation and, in coordination with national networks, to promote and protect health and other human rights of the most vulnerable groups.  

To date, PAHO has organized 14 training workshops on human rights and fundamental liberties in the context of the above-mentioned groups.  The workshops have been held in Nicaragua, Costa Rica, Paraguay, Brazil, Argentina, Chile, Ecuador, Dominican Republic, Peru, Argentina, Honduras, El Salvador, Panama, Guatemala, Barbados, Grenada, and Antigua and Barbuda.  The participants almost always represent various sectors of government, civil society, private organizations and international agencies such as IACHR (OAS), human rights ombudsmen’s offices, public hospital, ministries of education, ministries of labor, national disability councils, police departments, attorneys, law students, congressmen, judges, organizations of users and their families, nursing associations, associations of public health professionals, journalists, and artists, among others.

Regarding the monitoring of human rights and living conditions in public health institutions, it is important to mention that, in some of the above-mentioned States, the human rights ombudsmen’s offices have begun to implement mechanisms for filing complaints and monitoring human rights by visits to psychiatric hospitals, asylums and others.  In Chile, Honduras, Panama, Belize, Nicaragua, Paraguay, and Guatemala, PAHO has also held training workshops on human rights exclusively for staff working in national psychiatric facilities.

It is important to mention that PAHO is currently member of the ad hoc committee that is discussing and drafting a comprehensive international convention on the protection of the rights and dignity of persons with disabilities.  This Committee is headquartered in the United Nations in New York and is comprised of the member states of the UN, specialized agencies and organizations of persons with disabilities, among others.

B. Collaboration of PAHO with regional human rights organizations

In February 2001, the IACHR invited PAHO to a general hearing for the purpose of discussing the situation of persons with mental disabilities in the hemisphere in the framework of its 110th regular meeting.  PAHO recommended that the Commission take specific measures to protect the human rights and fundamental liberties of these persons and suggested that the Commission collaborate closely with PAHO to promote general regulations and international standards of human rights to protect persons with mental disabilities.

As part of the collaboration between PAHO and IACHR, the latter includes visits to public health institutions of the region as part of its onsite visits.  For example, in June 2001, the IACHR visited the National Psychiatric Hospital of Panama; this was the first time that the Commission had visited a psychiatric facility, and this established a major precedent in the field of human rights and public health.  Furthermore, IACHR has requested technical opinions from PAHO, mainly to interpret the American Convention and the American Declaration on the Rights and Duties of Man in the light of the international protection standards applicable in public health.  

In 2003, the IACHR requested PAHO a technical opinion regarding the application of international human rights standards to aspects such as the consent to receive medical treatment and physical confinement in psychiatric institutions.  This opinion has been incorporated into the final reports of IACHR on individual cases in which the victims are persons with mental disabilities and could also be used by IACHR as part of the special reports that this organism approves regarding the human rights situation in OAS member states.  Informal technical opinions have also been provided by PAHO to interpret the standards of the American Convention in the light of the international standards followed by PAHO in the area of persons who have HIV/AIDS and their right to receive the respective medication.

Without a doubt, this collaboration between an agency specializing in public health and a regional human rights body such as IACHR establishes a highly important precedent in international law on human rights and public health that is already yielding some results, especially with regard to the reform of mental health services and national policies and legislation, above all in areas such as physical, mental, and sensory disabilities, ageing and HIV/AIDS, among others.  As indicated, IACHR has started using the “precautionary measure” mechanism successfully also in the context of psychiatric hospitals and persons with HIV/AIDS, which means that when the life, personal integrity or other rights of persons committed to psychiatric hospitals or carrying said virus are in danger, state practices—especially regarding conditions of custody in hospitals—could be revised by this body precisely to safeguard these basic rights.
/  

II. SPECIFIC ACTIVITIES TO PROMOTE AND PROTECT THE ENJOYMENT OF THE HIGHEST ATTAINABLE STANDARD OF HEALTH IN THE CONTEXT OF SAFETY AND HYGIENE AT WORK

The activities of the PAHO Workers’ Health Program in connection with migrant workers falls mainly within the framework of every worker’s right to health and to security and hygiene at work in conformity with the international norms and standards such as those provided for by the Universal Declaration of Human Rights (Article 23), the American Declaration of the Rights and Duties of Man (Article XIV), the International Covenant on Economic, Social and Cultural Rights (Article 7) and the Protocol of San Salvador (Article 7).  Basically, the PAHO/WHO activities in this field refer to the participation of PAHO in the Hispanic Forum.

The Hispanic Forum was born as an initiative focusing exclusively on meeting the environmental and occupational health needs of the Hispanic community in the United States.  It is sponsored by various organizations that have forged a strategic alliance for the benefit of Hispanics, especially workers and their families.  It is comprised of U.S. government agencies such as the Environmental Protection Agency (EPA) and the Occupational Safety and Health Agency (OSHA), corporations such as 3M, and nongovernmental organizations such as the National Safety Council (NSC) and the National Alliance for Hispanic Health (NAHH).  Likewise, the forum is comprised of multilateral organizations such as PAHO and OAS.

Among the Forum’s general objectives, the following are noteworthy:

· Preventing, reducing and eliminating environmental and occupational risks threatening the Hispanic community in the USA. 

· Improving the availability and quality of information connected to occupational and environmental health of Hispanic workers. 

· Reducing inequity in terms of access to health care --to improve the occupational and environmental health status of workers and their families. 

Since its establishment in 2000, two forums have been held in the framework of the activities of the annual congress of NSC, in Orlando 2000 and San Diego 2002.  The first forum focused on identifying common challenges, forging partnerships and developing action plan strategies and models.  Topics mainly on both environmental and occupation health and safety were addressed.  On the basis of the achievements of the first forum, the second forum was aimed at building the capacity of grassroots organizations that support Hispanics so that they would develop and use better tools to duly and effectively meet both occupational and environmental health and safety needs.   This forum also included border health (Mexico-USA) and transportation safety.

In December 2003, it was possible to include the Hispanic Forum as an activity on the agenda of Working Group 2 of the XIII Inter-American Conference of Ministers of Labor (IACML-OAS).  With support from OAS and in the context of the IACML, the actions of what would constitute the third Hispanic Forum (it was not formally referred to as such) focused on decision makers, and in September 2004 a hemispheric meeting on leadership in occupational health and safety was held.  This first meeting brought together opinion leaders in the United States (tripartite character) and in some Latin American countries to design a thematic platform that would be presented at the XVIII World Congress on Health and Safety at Work (Orlando 2005) under the heading Agenda of the Americas.  The topics that were incorporated included:  occupational health and safety conditions of vulnerable population groups, implications of the Free Trade Agreements on workers’ health, corporate social responsibility, and successful experiences in occupational health leadership, among others.

In 2005, actions focused on two activities: 

A. Drafting the Agenda of the Americas for the XVII World Congress on Health and Safety at Work, along with the NSC of the United States and IACML-OAS.  The World Congress took place in September 2005 in Orlando, Florida.  At the Congress, due importance was given to the Agenda of the Americas, and it was therefore able to successfully achieve its objectives.  It included a Grassroots Meeting that brought together leaders of community organizations to support immigrant workers in the United States.

B. Preparing a CD of the Hispanic Forum that would bring together various materials published in Spanish so that community and nongovernmental organizations that support Hispanic workers in the United States could benefit from a useful and accessible tool to better orient their efforts to improve the working conditions of these workers.  After a phase involving the compilation and evaluation of materials published in the United States, the CD is now being assembled and copied, and it is expected that it will be ready by the end of the first semester of 2006 and distributed in the second semester.  The following materials are included among others:  self-taught courses, specific handbooks, informative brochures and foldouts, informative leaflets on facts, compilations, a portfolio of consolidated programs, an encyclopedia (ILO) and a directory of related organizations.  All of this material has been provided mainly as a result of support from government and nongovernmental institutions, universities, and academics of the United States working on occupational health issues.
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NATIONAL EXPERIENCE IN THE AREA OF MIGRATION

THE HUMAN RIGHTS PERSPECTIVE IN DEALING WITH MIGRATION


In general international law, the migrant question has traditionally been considered as a residual matter in the chapter dealing with foreign nationals, through the analysis of certain general principles of the rights of man. Furthermore, the activities of foreign nationals are regulated under international law from two major perspectives: on the one hand, access to a State’s territory and freedom of movement within it, and on the other hand, the economic, professional, and labor activities that they may undertake. 


However, given the complexity of the migratory phenomenon and the new circumstances in the international context, as well as the challenges confronted by people in the process of moving to and settling in their destination countries, it would be helpful and appropriate to include the social dimension in the treatment of international migrations. 


It is therefore fitting to note that at the present time the migrant question has expanded the traditional framework within which international law dealt with issues concerning foreign nationals. International human rights law is a part of this new dimension. 


Furthermore, it is impossible to ignore the linkage in the international community’s treatment of questions relating to migration, refugees, and international security, especially in light of the current political context. It is therefore indispensable to approach these subjects from a human rights perspective, in order that the measures taken to safeguard international security do not infringe on the enjoyment of basic rights. 


In fact, the Universal Declaration of Human Rights and the principal human rights treaties–the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, the Convention on the Elimination of Racial Discrimination, the Convention on Rights of the Child–include the concept of equality in dignity and rights, without discrimination of any kind, especially on grounds of race, religion, or national origin. Furthermore, several of these instruments provide that every person has the right to move freely in his or her country or outside it, and to freely choose a place to live and work. 

MIGRATION AND HUMAN RIGHTS IN THE NATIONAL SPHERE 

NEW IMMIGRATION ACT

Law 25.871, the Immigration Act—enacted on January 20, 2004—is a tool for Argentina’s new policy on migration. 


This new law, the fruit of joint effort by various governmental and nongovernmental sectors, reflects Argentina’s commitment to guarantee full respect for the human rights of migrants and their families, and establishes readily accessible mechanisms for legalizing migration, in the understanding that legal migration is indispensable for full integration of the foreigner in the receiving country. 


In this framework some paragraphs of the Act should be noted:

· Respect for Human Rights and international commitments on the subject: Art. 3 “The purposes of this Act are a).... to comply with the Argentine government’s international obligations in the area of human rights, integration, and movement of migrants....f) to ensure that any person seeking entry in Argentina has access to nondiscriminatory criteria and procedures in terms of the rights and guarantees set forth in the Constitution, international treaties, bilateral agreements in force, and legislation...g) to promote and disseminate migrants’ duties, rights, and guarantees established in the Constitution, international commitments and legislation, remaining faithful to its humanitarian and open tradition toward migrants and their families.…”

· Right to Migration: Art. 4 “Migration is an essential and inalienable human right, which the Argentine Republic will guarantee based on principles of equality and universality.”

· Equal treatment: Art. 5 “The State shall provide conditions to guarantee effective equality of treatment so that foreign nationals enjoy their rights and comply with their obligations....” Art. 6 “The State, in all its jurisdictions, shall ensure equal access for immigrants and their families under the same conditions of protection, due process, and rights enjoyed by citizens, especially as regards social services, public assets, health, education, justice, labor, employment, and social security.” Art. 13 “For the purposes of this Act, discriminatory acts or omissions shall be any that are based on such motives as ethnic origin, religion, nationality, ideology, political or labor opinion, gender, economic status, or physical characteristics, which arbitrarily impede, obstruct, or restrict the full exercise of rights and guarantees on a basis of equality.

· Right to Education: Art.7 “Under no circumstances shall a foreign national’s illegal migratory status preclude enrollment as a student in a public, private, national, provincial, or municipal educational institution at the elementary, secondary or higher levels. Officials of the educational institutions shall provide orientation and guidance regarding the corresponding procedures to correct illegal migratory status.”

· Right to Health: Art. 8 “Access to the right to health, and to social or medical care for all foreign nationals that require it, shall not be denied or restricted under any circumstances, regardless of their legal status.....”
· Right to Information: Art. 9 “Migrants and their families shall have the right to receive information from the State concerning: a) their rights and obligations under current law, and b) requirements for their entry, stay, and exit.”
· Promotion of integration: Art. 14 “The State in all jurisdictions, national, provincial, and municipal, shall encourage initiatives to integrate foreign nationals in the community in which they reside...”

· Easy access to legalization of migratory status: be a citizen of a state party or associate state of MERCOSUR as a basis for access to legal residency. Art. 23 para. l).  Since nearly 85% of Argentina’s migratory influx comes from states that comprise MERCOSUR, the new Immigration Act provides that a citizen of any MERCOSUR country may apply for legal residence in Argentina. This is a mechanism to facilitate legalization and thus to achieve full integration in the receiving society.

· Judicial intervention required for deportation proceedings: Title V Chapter I.  Under the old Immigration Act deportation could be ordered and carried out by the National Immigration Office without recourse to the courts.

· Detention of foreign nationals for deportation can only be ordered by the courts: Title V Chapter II.  The former Immigration Act permitted the National Immigration Office to detain a foreign national for deportation without court order.
· Criminalization of illegal trafficking in persons. Additional sentence for endangering a migrant’s life, health, or person, or when a minor is involved. Chapter VI.  For the first time Argentine migration legislation makes trafficking in migrants a statutory crime. The penalties established are one to six years in prison, which could be extended to 20 years under aggravating circumstances. 


Regulations to carry out this Law 25.871 are being developed. The substantial changes from the old law, which was in force for more than two decades, complicate the task of preparing the regulations, which must deal with new situations. Consultations are underway with all government sectors involved, as well as with NGOs interested in the subject. It should be noted that Argentina’s current unfavorable economic situation and the high unemployment rate are hardly conducive to the regulation and application of a law of this nature. Regulations are being drawn up based on the premise of respect for the principle of equal enjoyment of rights inherent in all persons as human beings regardless of their nationality, and in this light care must be taken to avoid reverse discrimination, by creating unequal treatment that discriminates against Argentine citizens.


Notwithstanding this situation, until the new regulations are promulgated the Ministry of Interior and National Immigration Office have adopted a series of measures intended to preserve the spirit governing the abovementioned Law 25.871.


These measures include:

· Suspension of deportations or threats of expulsion for citizens of bordering countries. Order 2074/04 of the National Immigration Office, issued on January 28 of this year. This rule seeks to protect the rights of those citizens of bordering countries who could legalize their situation under the new Act once its regulations are promulgated. This rule does not apply to expulsions that may have been ordered because of criminal background.

· To revoke all precautionary arrests or related summons ordered by the National Immigration Office under the authority given it in the rescinded Law 22.439. Rule 17.627 of the National Immigration Office, issued on April 23 of this year. As noted above, under Law 22.439 the National Immigration Office was authorized to detain foreign nationals for whom a deportation order had been issued. This arrest was for the sole purpose of carrying out the deportation. The new Immigration Act provides that arrests can only be made upon court order. Therefore the National Immigration Office, which based on the provisions of Law 25.871 is not ordering any more arrests or related summons of this type, has also revoked all such measures taken under the old law that were pending execution. 

· Reduction of the processing fees for foreign nationals applying for residence through an Argentine Consulate. Order 21.085 of the National Immigration Office, issued on June 17, 2004.


In carrying out the immigration policy described above, the National Immigration Office granted 34,182 residence permits between October 1, 2003 and July 20, 2004 (of which 79.5% are for citizens of bordering countries). During that same period 565 requests for residence permits were denied.


These statistics notwithstanding, it is true that the National Immigration Office has a great deal of catching up to do, and the recent regulations call for implementation of new procedures as well as increased and better-trained staff. Therefore, on July 7, 2004 the Executive Branch issued Decree 836/04 intended to alleviate the situation.


The measures established in Decree 836/04 include:

· Declaring an administrative emergency in the National Immigration Office for 180 days.

· Ordering a comprehensive evaluation of the operation of the branches of the National Immigration Office in the interior.

· Ordering establishment of an Area for Immigration Assistance and Information.

· Requiring that residence permit requests submitted in the future be processed within a maximum period of THIRTY (30) DAYS. 

· Establishing in the National Immigration Office a National Program for Legalization of Illegal Aliens, with the following objectives:

a) To establish a framework of new immigration policies that favor the assimilation and integration of the migrant population.

b) Legalization of the migrants’ status.

· Authorizing the National Immigration Office to propose appropriate expansion and budgetary adjustments to carry out the actions required under the Decree.

REFUGEE STATUS AND ASYLUM


Argentina does not yet have a law on refugee status. Eligibility for refugees is currently governed by Decree 464, issued in 1984, and lower ranking regulations.


Various drafts of refugee legislation are in varying stages of consideration. Among them is the one that in early July of this year will be submitted by the National Immigration Office to the Ministry of Interior with a view to transmitting it to Congress as a proposal of the executive branch. This draft was prepared by the Committee on Eligibility for Refugee Status, drawing on its nearly 20 years of experience. Its provisions include:

-
The same instrument regulates the status of stateless persons, establishing a procedure for identifying them in the light of the Convention relating to the Status of Stateless Persons.

· Identifies the key elements needed to make a fair and efficient decision in keeping with international provisions for the protection of refugees.

· Establishes procedures for admissibility, including those executed at the border, including fast-track procedures for replying to patently unfounded or abusive applications.

· Specifies channels for administrative appeals and access to the courts, setting reasonable deadlines to guarantee due process for the applicant.

· Establishes principles that must be respected with regard to women and unaccompanied minors. 


Notwithstanding the foregoing comments it should be noted that although there is no law governing the procedure for recognition of refugees and one is being drafted, the matter is addressed by Decree 464, which since 1984, along with lesser-ranking norms, has regulated refugee affairs in Argentina and complies with the provisions of the Convention of 1951 and the Protocol of 1967.


As a result of the work of the Committee on Eligibility for Refugee Status established by the abovementioned Decree 464/84, from 1985 to July of the present year 2,210 applications were granted, 3,735 applications were denied, of which 675 are in the appeal process, 266 have been withdrawn, 1,694 are on hold for lack of activity by the applicant, and 1,244 are in various stages awaiting resolution.


It should be noted that by virtue of Decree 942/95 the National Immigration Office waives all application fees are waived for refugees. 

NATIONAL ANTI-DISCRIMINATION PLAN.  IMMIGRATION ASPECTS


Argentina’s Ministry of Foreign Affairs, together with the National Anti-Discrimination Institute (INADI) and the Human Rights Office of the Ministry of Justice, coordinated in drawing up the National Anti-Discrimination Plan, which was adopted by National Decree 1086/2005 of September 8, 2005, following up on the commitments made at the World Conference against Racism, Racial Discrimination, Xenophobia, and Related Intolerance (Durban 2001). 


A noteworthy feature of the plan is the fact that it was prepared not merely as an academic project, but as the fruit of interdisciplinary cooperation among governmental and nongovernmental entities that took part in its drafting, and more than 300 interviews around the country with victims and victimized groups that experience discrimination. The plan also contains a series of specific proposals for implementing measures to combat discrimination. 

NATIONAL ANTI-DISCRIMINATION PLAN. TRAFFICKING IN PERSONS, ESPECIALLY WOMEN


The national plan contains some specific references concerning trafficking in women in the chapter dealing with gender discrimination.  It states that “Trafficking in women for purposes of prostitution is a despicable business that is growing in our country. In recent years two networks have been uncovered: one trafficking in women from the Dominican Republic and the other in women from Paraguay.
/  For the most part they are young women lured with the illusion of finding work in our country; when they arrive, their documents are taken away and they are reduced to being sex slaves. Women from the Argentine provinces are also victims of trafficking.  Our country does not have enough adequate institutional mechanisms to deal systematically with the prevention, investigation, and punishment of trafficking in persons, nor with women who are sexually exploited.” 

Some of the main proposals of the national plan dealing with trafficking in persons are: 

p.24. “To promote enactment of a law to give criminal status in the Penal Code to trafficking in persons, according to the criteria established in the United Nations Convention against Transnational Organized Crime and its Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, thus making these offenses federal crimes.”

p. 49. “To establish a specialized prosecutor’s office to investigate the crime of trafficking in persons, especially women and children.”

p 92. “To pursue public polices to prevent, investigate, and punish domestic and international trafficking in women, guaranteeing protection and physical and psychological rehabilitation for the victims by creating mechanisms for reentry into jobs and the economy.”


Conscious of the connection between the fight against trafficking in persons, especially women and girls, and the issue of migration, Argentina has adopted the following measures and rules:

Argentina is a party to the principal international instruments on the subject, and participates actively in international forums—especially in the regional framework of MERCOSUR—in an effort toward greater cooperation and joint work.

At the national level, we encourage close interagency cooperation so that the various governmental actors with a stake in the subject join forces to optimize their resources and capabilities. In this vein, in late 2004 there was an important step forward with the designation of the National Focal Point for Trafficking in Persons, which fell to the Comprehensive Assistance Office for Crime Victims in the Prosecutor General’s Office. In the discharge of his responsibilities in this area, the Prosecutor General submitted a draft of an Act for Elimination of Trafficking in Persons to the Senate in August 2005. (Reference number OV 230/05)


Other recent actions taken in this area include:

I. Regional actions – MERCOSUR

· Trafficking in persons, especially women and children, was considered at the Ninth Specialized Meeting on Women of MERCOSUR –REM- (Asunción, May 22-23, 2003). As a result of this effort, it was agreed to include paragraph 9) in the Joint Communiqué of June 18, 2003 by the Presidents of MERCOSUR, Bolivia and Chile, which states the following:

“They expressed great concern about the growing problem of trafficking in persons, especially women and children, which is not only a violation of human rights, but also closely linked to such threats as illegal trafficking in persons, drug trafficking, and the expansion of international criminal organizations. In this regard they recommend that appropriate entities in MERCOSUR include this item on their agendas and initiate a rapprochement with a view to working together and in coordination on this subject.” 

· At the Eleventh Specialized Meeting on Women of MERCOSUR (Buenos Aires, April 15-16, 2004), upon Argentina’s initiative, the delegates agreed “to introduce the gender perspective in border areas and crossing points, in order to begin working with targeted activities in this matter, especially in the areas of health, environment, violence, and trafficking in persons.”

· To execute this decision various Border Commissions have addressed the subject, with participation of authorities on women’s affairs in the respective communities and the Foreign Ministry.

· At the suggestion of the Thirteenth Specialized Meeting on Women of MERCOSUR (Asunción, May 2005) the Joint Communiqué of the Presidents of MERCOSUR and Associate Members of June 20, 2005 contained the following paragraph on the fight against this scourge:

“They welcome the work of appropriate entities of MERCOSUR whose agendas embrace the serious crime and growing problem of trafficking in persons, especially women and children, seeking through joint and coordinated efforts the strengthening of policies to combat this scourge, which is linked to the expansion of transnational criminal organizations.” 

FORUM FOR DIALOGUE AND POLITICAL AGREEMENT OF MERCOSUR AND ASSOCIATED STATES


MERCOSUR and associated states have been moving forward with ambitious agreements in the area of migration. Many of these are subsequently “bilateralized” by the various member states.

Bilateralization of the “Agreement on Residence for Nationals of States Party of MERCOSUR”

During the “Meeting for Discussion of Border and Migration Issues between Argentina and Brazil,” held in Buenos Aires on July 15, 2005, participants discussed bilateral application of the “Agreement on Residence for Nationals of States Party to MERCOSUR.”


On November 29, 2005, in Buenos Aires, Argentina and Brazil signed the “Operational Agreement between the National Immigration Office of the Republic of Argentina and the Foreign Citizens Department of the Federative Republic of Brazil for the Application of the Agreement on Residence for Nationals of States Party to MERCOSUR,” which will take effect on April 3, 2006.


This agreement authorizes free circulation and residence for citizens of both countries, on an equal footing with the citizens of the country in which they reside. It also represents a major change in the migration policy of the countries of the region, because for the first time there is the decisive step of permitting free circulation and residence for citizens of the states party, based only on citizenship.


This is a most noteworthy step forward for the region in terms of migration policy, and it is now necessary to sign and soon put into effect the Residence Agreement for citizens of MERCOSUR, Bolivia, and Chile.

National Program for Legalization of Migrants (Patria Grande)


Pursuant to Article 17 of the Immigration Act N° 25871, Argentina took steps to legalize the status of foreign migrants. That initiative resulted in the “National Program for Migrant Legalization,” through Order N° 53253/2005 of the National Immigration Office, which benefits all foreigners who are citizens of the states party and associated states of MERCOSUR, because the sole criterion for legalization is the applicant’s nationality. 


Argentina’s Immigration Act (25.871) and the MERCOSUR Legalization and Residence Agreements are fully compatible with Order N° 53253/2005 of the National Immigration Office (National Program for Legalization of the Immigration Documents of Citizens of the States Party and Associated States of MERCOSUR), also called "Patria Grande", which uses nationality as the criteria for legal residence. In other words, one must be a citizen of a MERCOSUR state party or associated state. 

COLOMBIA

MPC/OEA No.497

His Excellency

Ambassador FRANCISCO VILLAGRAN DE LEON

Chair of the Commission on 

Juridical and Political Affairs

Washington, D.C.

The Permanent Mission of Colombia to the Organization of American States presents its compliments to the Chair of the Committee on Juridical and Political Affairs for the purpose of transmitting information on recent measures adopted by Colombia in the area of migration, following the guidelines of the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants.

This information is transmitted as input for the Special Meeting on March 16, 2006, the purpose of which is to exchange best practices and activities carried out in support of the program.

Chapter V of the program calls for specific activities to be carried out by the OAS member states among others (listed starting with paragraph 33). Colombia has undertaken the following ones: 

1. Paragraph 33: Colombia has been participating in various forums that permit the exchange of information on the migratory phenomenon, especially in the framework of the Andean Community and the South American Conference for Migration. 

In addition, committees for management of migration statistics have been set up in the interior of Colombia, and common indicators have been established for the various agencies.

2. Paragraph 34: To facilitate the access of migrants to public information, the Ministry of Foreign Affairs has posted on its web page full details of the requirements for the various types of visas, pointing out that the applicant can obtain one directly, without going through an agent. 

3. Paragraph 35: To empower migrants to make informed decisions, public information campaigns of an informative and preventive nature have been conducted to alert potential migrants to the risks of clandestine migration and trafficking in persons. The campaign is called “If you want to migrate, be informed!” 

4. Paragraph 36: The establishment of interagency committees in the interior of the country has made it possible to develop an institutional capacity to respond to the new demands of the migrant population.

5. Paragraph 37: Colombia is a party to various human rights treaties at the inter-American and United Nations levels. 

6. Paragraph 38: Colombia has been a party to the UN Convention against Organized Transnational Crime since 2003.

7. Paragraph 39: Colombian legislation was updated in 2004 to be consistent with international norms for the protection of migrant workers.

8. Paragraph 40: Migratory practices have been reviewed and this led to a reform of the visa statute.

9. Paragraph 41: Work is underway to identify the pertinent issues and appropriate agencies to train government officials involved in migratory functions in the various agencies. Currently courses on migration are being offered to officials of the Foreign Ministry.

10. Paragraph 42: Colombia is a party to Decision 503 of the Andean Community, which encourages use of national documents as a requirement for entry in the other countries of the region, and to Decision 545, which is the Andean instrument on migrant workers.

11. Paragraph 43: In 2001 Colombia and Spain signed an agreement to promote authorized and orderly flows of migrant workers, the application of which has had excellent results for both countries.

12. Paragraph 44: Colombia implemented voluntary repatriation programs for highly skilled persons, and the process was supervised by COLCIENCIAS [the National Council for Science and Technology]. This has not been as successful as anticipated.

13. Paragraph 45: So far we have not developed information and assistance programs aimed at returning migrants.

14. Paragraph 46: Colombia applies due process standards in migration proceedings.

15. Paragraph 47: In Colombia, as established in the Constitution, foreign citizens and Colombians have equal access to justice. It should also be noted that Colombia is a party to the Convention on the rights of migrant workers and their families.

16. Paragraph 48: Colombia issues documents to its citizens at consulates abroad, and has recently launched the Consular registration card, which documents that the citizens are registered at the Consulate, as provided in the Vienna Convention on Consular Relations.

17. Paragraph 49: Colombia promotes protection of its migrants’ rights and its domestic legislation permits consulates to contract for legal services locally, so that its citizens can receive appropriate counsel.

18. Paragraph 50: Basic and secondary education programs on the key principles of human rights have been conducted, with special emphasis on tolerance, but with no specific focus on the question of migrants.

19. Paragraphs 51 and 52: Colombia’s National Police has signed interagency agreements with its counterparts in the region to exchange information in the fight against transnational crime.

20. Paragraph 53: With assistance from the IOM, Colombia developed a special form for filing complaints by victims of trafficking, so that the persons responsible for this crime can be prosecuted. The form was distributed to the consular offices for use when victims request protection to return to the country and voluntarily file the complaint.

21. Paragraph 54: Colombia held a seminar on remittances sponsored by the IOM, attended by banks and foreign exchange houses, to stimulate competition among the various actors in the financial sector. This resulted in lowering the cost of remittances. The withholding tax at the source, which was 3% of the amount of the transfer, was eliminated.

22. Paragraph 55: The Government of Colombia has developed a mechanism to facilitate voluntary contributions of time, money, or in kind for social projects in education, basic sanitation, health, and assistance for victims of the conflict, through a private website called “Colombia Connection.” 

23. Paragraph 56: Colombia has signed social security agreements with Spain, Uruguay and Chile, which are pending ratification in Congress. 

24. Paragraph 59: In Colombia, migrants have full access to the judicial system. 

25. Paragraph 60: In Colombia emergency assistance is provided to all persons.

26. Paragraph 61: Colombia is working in the border zone to provide access to education for all children who seek it, regardless of their nationality.

27. Paragraph 63: Colombia has the Program for Promotion of Colombian Communities Abroad, which provides support for cultural activities of its citizens with some State funding.

28. Paragraphs 64 and 65: Under Colombia’s Constitution, all foreigners receive the same treatment as Colombian citizens in terms of working conditions.

We hope that this information will be useful to the participants in the Special Meeting, and for the areas responsible for follow-up on the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants.

The Permanent Mission of Colombia to the Organization of American States avails itself of the opportunity to present to the Chair of the Committee on Juridical and Political Affairs the renewed assurances of its distinguished consideration.

Washington, March 15, 2006

MEXICO

REPORT ON THE IMPLEMENTATION IN MEXICO OF SOME OF THE SPECIFIC OPTIONAL ACTIVITIES SET OUT IN THE “INTER-AMERICAN PROGRAM FOR 

THE PROMOTION AND PROTECTION OF THE HUMAN RIGHTS OF MIGRANTS, INCLUDING MIGRANT WORKERS AND THEIR FAMILIES” 

OF THE ORGANIZATION OF AMERICAN STATES


The following information describes the actions of the government of Mexico under the aegis of various programs, notably the National Migrants’ Human Rights Program, and other institutional initiatives for protecting migrants.  They overlap with some of the specific optional activities suggested to the member states of the Organization of American States (OAS) in the Inter-American Program for the Promotion and Protection of Migrants’ Rights. 

Exchange information about the migratory phenomenon, its characteristics, dimensions, statistics, and implications.  Improve statistical information systems and foster the exchange of information and best practices through the use of information and communication technologies.


The webpage of the National Migration Institute (www.inami.gob.mx) includes a section on “Migration Statistics,” which presents information collected at the Institute’s regional and local offices throughout the country and provides annual and monthly data for the main migration variables.  It offers statistics on Migration Records and Control; Migratory Regulation; Rejections, Seizures, and Returns; Migrant Protection; and Repatriation of Mexicans from the United States. 


On December 27, 2005, the Secretariat of the Interior, the National Migration Institute (INM), the National Statistics, Geography, and Informatics Institute (INEGI), and the International Organization for Migration (IOM) signed a Cooperation Agreement covering execution of the project “Statistical Information System on Migrations in Meso-America” (SIEMMES), the chief aim of which is to furnish information for presenting and monitoring the dimensions and characteristics of international population movements taking place among the nations of the Meso-American region, as well as of those occurring into and out from that part of the world.


Additionally, in January 2001 work began on the implementation of the Statistical Information System on Migrations in Central America (SIEMCA), which was designed and executed by the International Organization for Migration (IOM), with assistance from ECLAC through the Latin American and Caribbean Demographic Centre (CELADE).


In April 2005, SIEMCA was transformed into the Statistical Information System on Migrations in Meso-America (SIEMMES).  With the incorporation of Mexico, SIEMMES seeks to consolidate the results already obtained by SIEMCA and, at the same, to complete and further develop the production of information for the Central American countries and Mexico, thus guaranteeing its future sustainability.


The information that SIEMMES contains comes from interconnecting and collating data generated by various sources in the countries: records of international arrivals and departures, population censuses, and door-to-door surveys. A set of statistical charts and tables show the most noteworthy indicators that best describe the migratory processes, and users are able to access information by means of different search methods. 

Facilitate the access of migrants to public information, in accordance with domestic legislation.

Empower migrants to make informed decisions by disseminating information on the legal avenues for migration and on the dangers associated with the smuggling of migrants and trafficking in persons. 


The documentary “Del Sur al Norte” was produced, as a joint effort between the INM and Promoción de los Derechos Humanos A.C., with the aim of discouraging migration, informing migrants about the geography and climate of the areas where they cross and thus preventing possible deaths.  This material is distributed by the INM’s regional offices, the national coordinator of Migrant Assistance Offices, the Central American embassies (for dissemination in those countries), and captive audiences.  In addition, the material was distributed among the Central American consuls, for further distribution in their countries.  A total of 306 copies of the documentary were handed out.


During the first quarter of 2004, 200 copies of the documentary “Del Sur al Norte” and 250 copies of the report entitled “Grupos Beta” were given to the company Autobuses de Oriente (ADO) and its coordinated services for free distribution at the 400 bus stations they maintain in the south and southeast of the country. The video-segment “Grupos Beta” was produced by XEIMT (Channel 22) for the program “Conexión México,” a television production that aimed to report on the situations faced by migrants on both sides of the northern border. 


In addition, 50 two-minute videos (copies) were produced, containing the public information films “Denuncia Coyotes” on human smuggling, “Grupos Beta,” and “Sásabe Grupo Beta,” a newly created group of the Migrant Protection Program in the state of Sonora, for distribution among the consular corps accredited in Mexico.


A hundred copies of the eight-minute video titled “Autobuses” were made for the Migrant Protection Program and delivered to the coordinating offices of Migration Oversight and Verification. 


A three-minute video titled “Repatriación Voluntaria” was produced to encourage acceptance of the Voluntary Repatriation Program and for transmission to captive audiences.


In the fields of prevention and guidance, during February, April, August, and October, the Grupos Beta were provided with 260,000 Human Rights Booklets and 270,000 preventive pamphlets on risks, for distribution among migrants.


The Secretariat of the Interior (SEGOB), through the National Migration Institute (INM), produced a special 3,000-copy edition of the Convention, which it then distributed among personnel of both SEGOB and the INM for them to read and comply with. 


The INM is distributing 5,000 copies of an information pamphlet about the Convention’s main provisions, intended for the migrant population and for those civil servants that work alongside the INM in enforcing migration law.  It should be noted that at the Regional Conference on Migration (CRM), the member countries have been urged, on several occasions, to ratify the Convention.

Consider the signing, ratification, or accession to all universal and inter-American human rights instruments, and take specific measures at the national level to strengthen respect for the human rights and fundamental freedoms of all persons, including those of women, children, senior citizens, indigenous peoples, migrants and their families, repatriated and disabled persons, and anyone who belongs to any other vulnerable group, among others. 


Within inter-American forums, in resolutions AG/RES. 1404 (XXVI-O/96) and AG/RES. 1480 (XXVII-O/97), of 1996 and 1997, respectively, Mexico supported the creation of the office of the Special Rapporteur for Migrant Workers and Members of their Families under the aegis of the Inter-American Commission on Human Rights.


Resolution AG/RES. 2027 (XXXIV-O/04), “The human rights of all migrant workers and their families”, adopted by the General Assembly of the Organization of American States on June 8, 2004, contains the same basic criteria as the corresponding resolutions of the United Nations. 


It should be noted that the resolution invites the member states to consider the possibility of inviting the Special Rapporteur on Migrant Workers and Their Families of the Inter-American Commission on Human Rights to visit their countries to assist him in discharging his duties effectively. 


Thus, in response to the invitation extended by the Mexican government, the office of the Special Rapporteur on Migrant Workers and their Families of the Inter-American Commission on Human Rights visited Mexico on July 25 to August 1, 2002, in order to collect information on the situation of migrant workers. 


During their stay, officials from the Rapporteur’s office visited three cities: Mexico City, Tapachula, and Ciudad Juárez, together with various other points along Mexico’s border with Guatemala and on the northern border between Mexico and the United States. The delegation from the Rapporteur’s office met with various government officials and representatives of civil society organizations. 


In its report, the Rapporteur’s office drew up a series of recommendations for the government of Mexico, which are as of this date being analyzed with a view to their effective implementation.


This resolution also urges the OAS member states to participate constructively in the International Labour Conference, with a view to achieving consensus on the topic of “Migrant workers (general discussion based on an integrated approach).” On December 9, 1997, Mexico also asked the Inter-American Court of Human Rights for an advisory opinion on the obligations set out in international law with respect to the right to consular assistance of foreigners arrested by the authorities in a destination state. 


The consultation was in connection with minimum judicial guarantees and due legal process in legal cases involving the imposition of the death penalty on foreigners whom the receiving state failed to apprise of their right to communicate with and request assistance from the consular authorities of their home countries. 


In response to Mexico’s request, on October 1, 1999, the Court issued Advisory Opinion OC-16/99, in which it concluded that Article 36 of the Vienna Convention on Consular Relations recognizes, with respect to detained foreigners, a series of individual rights including the right to information on consular assistance, in connection with which the corresponding duties are incumbent on the receiving country. The Court also concluded that the article deals with the protection of the rights of a national of another state and is a part of international human rights law. 


The opinions offered in OC-16 were used as the basis for Mexico’s arguments in the Avena Case, described above.


Additionally, based on the government’s concern for ensuring that Mexican migrants (both documented and undocumented) in other countries receive fair treatment, Mexico again asked the Inter-American Court of Human Rights for an advisory opinion setting guidelines for states’ relations with migrants, in compliance with the obligations set out in international human rights law. 


In reply to this request, on September 17, 2003, the Court issued Advisory Opinion OC-18/03, specifying that the human rights of migrants must be upheld, irrespective of their legal or illegal migratory status. The Opinion holds that the migratory status of a person cannot be used by the state as a justification to deny that person the enjoyment and exercise of his human rights, including those relating to work. 


In addition, Mexico actively promoted the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, including Migrant Workers and Their Families. 


It must be noted that Mexico has been one of the main advocates of the International Convention on the Protection of the Rights of All Migrant Workers and Their Families ever since the Mexican government placed the issue before the UN General Assembly in 1980. The Mexican State signed that instrument on May 22, 1991, and ratified it on March 8, 1999; the Convention was promulgated in the Official Journal of the Federation on August 13 of that year, and came into force on July 1, 2003. 


The agency responsible for oversight of the Convention is the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families. That committee consists of ten experts, including Dr. Francisco Alba, a Mexican national.


On November 18, 2005, the government of Mexico submitted its First Report on the implementation of the Convention to the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families. 


On June 16, 2004, the National Migration Institute organized a Dialogue Workshop for following up on the International Convention on the Protection of the Rights of All Migrant Workers and Their Families, at which representatives of the government, academia, and civil society spoke about Mexico’s implementation of the commitments set out in that Convention.


On April 26, 2004, the National Migration Institute (INM) and the National Women’s Institute (INMUJERES) signed a General Cooperation Agreement, with the aim of strengthening actions for promoting, protecting, respecting, and publicizing the human rights of Mexican and foreign women migrants. 


Under that General Agreement, Regional Forums on Women Migrants and Human Rights were held, together with a permanent publicity campaign about the human rights of Mexican women living and/or working in the United States, and for women living in the communities of origin: Forum on “Women and International Migration on the Southern Border” (November 4 to 5, 2004, in Tuxtla Gutiérrez, Chis.); Forum on “Internal Migration” (December 2 to 3, 2004, in Guanajuato, Gto.).


June 1, 2005, saw the establishment of the “Interinstitutional Panel on Gender and Migration,” coordinated by INMUJERES and the INM and made up of various federal government agencies and civil society organizations. The aim of this panel is to assist in coordinating comprehensive and combined interinstitutional and inter-state policies, programs, projects, and actions to guarantee the respect and promotion of the human rights of women affected by migratory phenomena.


Binational Training Days in Gender and International Migration (southern border) were held on June 15 to 16, 2005, in Cancún, Quintana Roo; and on August 10 to 11, 2005, Binational Training Days in Gender and International Migration (northern border) were held in Ciudad Juárez, Chihuahua. The aim of these events was to sensitize, from a gender and human rights perspective, the staff of public and private bodies that work with women affected by migration; and to promote, through training activities, the incorporation of gender awareness into the policies, plans, and programs of government agencies, nongovernmental organizations, and associations of Mexicans abroad.


The third working meeting of the Interinstitutional Panel, held on August 26, 2005, agreed to hold the “National Migration and Gender Day: Origin, Transit, and Destination” in the city of Guanajuato, Guanajuato, on November 8 to 10, 2005. The aim of this event was to provide a forum for reflection and analysis about the array of problems faced by women migrants, and by those who live in high-migration areas, in order to devise proposals and initiatives for gender-aware public internal migration policies to help the development of strategies and programs for those women in Mexico who are affected by the migration phenomenon.


The Interinstitutional Program for Assisting Borderland Children has been in operation since 1996. It is coordinated by the National System for Integral Family Development (SNDIF), with participation by the INM and the SRE, and aims to comprehensively address the risks and problems faced by vulnerable children living in the borderlands between Mexico and the United States. It provides them with care and upholds their human rights, from the moment they are brought into custody until they are returned to their families or communities of origin. 


The Interinstitutional Program has a network of 22 transit shelters along the northern border, in which the three levels of government and civil society organizations work together in assisting repatriated minor migrants. 

Consider signing, ratifying or acceding to the UN Convention against Organized Transnational Crime and its Protocols. 


Mexico worked for the adoption of the Convention of Palermo and its additional Protocols, which are currently in force.  On March 4, 2003, Mexico deposited with the Secretary General of the United Nations its instruments of ratification of the Convention against Transnational Organized Crime and of two of its additional protocols dealing with the illicit trafficking of migrants and preventing and punishing trafficking in human lives, particularly women and children. 


It is currently engaged in an internal process to incorporate the provisions of those international instruments into federal and state law and practice, and to disseminate them at the national level.

Train government officials involved in migratory functions, on migratory legislation, protection of the human rights of migrants and their families, conditions of vulnerability of migrants and their families, identification and protection of refugees and potential asylum seekers, the modus operandi of networks involved in smuggling of migrants and human trafficking, and the identification and assistance of the victims. 


The INM regularly holds technical training courses for officers and administrative staff, and these address the protection of the human rights of migrants and their families, with special emphasis on the rights of women migrants. Thus, for example, on December 9 to 10, 2003, the Workshop on the Human Rights of Women and Children Migrants was held in Veracruz. The goal of this workshop was to provide basic human rights tools, with gender awareness, for public employees with responsibilities in attending to migrants.

In 2003, the College of the Northern Border conducted an assessment of the Paisano Program, which recorded a 98% satisfaction level with the services provided by that program.  However, work is still needed on expanding preventive information and dissemination in the United States; civil society participation; greater training for public officials and enhanced awareness; and generating trust among Mexicans abroad so they can present their complaints and their complaints can be given specific processing. 


Parallel to this, the INM is working on training its officers in the practical enforcement of the Vienna Convention, in order to prevent violations of migrant workers’ rights. 


The INM has signed two consensus-building agreements with the Red Cross.  The first deals with the holding of training courses for the members of the Grupo Beta migrant protection groups; and the second states that the Red Cross is to be responsible for checking the health of all persons taken into custody throughout the Republic.


Training for Grupo Beta members is continuous and permanent.  During 2003, a total of 19 courses were held, at which 125 Migrant Protection Agents were trained.  Notable courses included: (1) Second Binational Academy, taught by the Border Patrol (Borstar), including topics such as first aid, search and rescue, water rescues, CPR, and personal defense techniques; (2) Ethics and Values: Mystique in Public Service, taught by the ITAM; and (3) Seminar on Human Rights, taught by the INM.  During 2004, 355 Beta agents were trained at 59 courses, covering topics such as first aid, water rescues, CPR, abseiling, human rights, dehydration, blackouts and comas, teamwork, and civil service ethics.  During the months of March and April 2004, the diploma course titled “Operational Diploma in Migrant Protection and Rescue” was taught.  It was held in two sessions, each with a duration of 19 days, at which 60 Beta agents received training in such substantial issues as first aid, search and rescue, medical emergencies, personal defense, human rights, individual guarantees, and civil service ethics.  It also introduced constant knowledge updates, with weekly practices inside each group, supported by video-recorded materials supplied by the Border Patrol.


On July 20, 2005, the coordinating bureau of INM offices gave a seminar on the operations of the Grupos Beta in Guatemala City.  It was attended by 34 officials from the General Migration Directorate, the Ministry of Foreign Affairs, and the office of the Ombudsman of Guatemala.

Develop programs to promote authorized migration and migrant worker agreements.


Mexico-Canada Temporary Agricultural Workers Program.  This program began in 1974 with the signing of the “Memorandum of Understanding and Agreement for the Temporal Employment of Agricultural Workers.”  Its purpose is to document temporary Mexican migrant agricultural workers and to send them to work in Canada, ensuring that they are hired in compliance with the applicable labor rights.


The following agencies are involved in the program: the Secretariat of Labor and Social Welfare (STPS) selects the workers, oversees timely compliance with the requests made by the Canadian employers, and draws up the documentation covering each one; the Secretariat of Health (SSA) carries out the medical tests required by workers to be considered suitable for the agricultural work they are to perform; the Secretariat of Foreign Affairs (SRE) coordinates the Program through its embassies and consulates in Canada, issues traveling documents for the workers, and in coordination with the airlines that carry them, oversees and assists their journeys to Canada; and the Secretariat of the Interior (SEGOB), through the National Migration Institute (INM), prepares ID documents for the workers’ designated beneficiaries, based on the Sole Workers’ Form (FUT) drawn up by the STPS.  The workers’ current passports are stamped, authorizing their departure from the country.  Support is also given in filling out the Statistical Migratory Form for Mexicans (FME).


The agricultural workers are classified into the following groups: nominal workers are those that have fulfilled contracts in previous years with a given employer; selected workers are those with first-time assignments from the STPS; and substitute workers are those who replace nominal workers who, for whatever reason, are unable to travel to Canada.


The main states these workers come from are México, Tlaxcala, and Puebla.  The main destination provinces in Canada are Ontario, Québec, Manitoba, and Alberta.  Most of the workers arrive in Canada during the summer, with some reporting as early as February.  They are allowed to stay for up to eight months.  Since the program’s creation and as of November 2005, a total of 134,518 Mexican agricultural workers have participated in it.


Documentation program for the legal and migratory security of Guatemalan agricultural workers.  The National Migration Institute launched this program in 1997 to issue Agricultural Visitor Migratory Forms (FMVA), which authorize their entry and the activities they pursue with the migratory status of nonimmigrant visitors (Article 42, section III, of the General Population Law).


They are issued, free of charge, at all entry points in the state of Chiapas, and holders can remain in that state for up to one year, leaving and re-entering the country on multiple occasions during their stay.  Bearers are authorized to work exclusively on a specified estate or ejido, with a specified employer.  They are also granted free transit exclusively in the state of Chiapas.


Currently the government of Mexico is negotiating with the Guatemalan authorities with a view to establishing streamlined mechanisms for addressing the needs of these agricultural workers from a multidisciplinary and jointly responsible perspective.  In the year 2004, a total of 42,895 agricultural visitors were recorded.  Between January and October 2005, the figure was 36,697.

Promote and implement voluntary repatriation programs as an alternative to deportation or expulsion.


On May 17, 2005, the “Agreement for the Orderly, Streamlined, and Safe Terrestrial Repatriation from Mexico of Salvadoran Migrants” was signed.  It aims to set the basis for the ordered and safe return of migrants of Salvadoran nationality who are taken into custody in Mexico.  It also provides for the special treatment of vulnerable groups, such as minors under the age of 18, people with special needs, those aged over 60, and trafficking victims.


On June 10, 2005, the Mexico–United States “Internal Voluntary Repatriation Program” was launched in the Sonora-Arizona region.  Its aim is to make progress with ensuring human flows between the two nations that ensure that the human rights of our countrymen are upheld.  The basic principle of the program is its voluntary nature – in other words, the Mexican citizen’s express recognition before the U.S. authorities, confirmed before the Mexican consul, of his desire to be repatriated to his place of origin in Mexican territory.  Particular emphasis is placed on migrants deemed “at risk,” such as the elderly, children, the disabled, the weak and the sick, pregnant women, and Mexican nationals who have previously been rescued in the desert.


On June 28, 2005, a new version of the “Agreement for the Safe and Orderly Repatriation of Guatemalan, Salvadoran, and Honduran Nationals at the Borders of Mexico and Guatemala.” It sets the basis for their safe and orderly return.  The two countries agree to take care of migrants’ basic needs. 

Issue identity documents to migrants by their states of origin at their consular representations. 


Since 1871, the Mexican Consular Matriculation Card is the Mexican government’s official way of recording its citizens abroad.  The issuing of such documents is recognized by the Vienna Convention on Consular Relations.  Mexican consulates distribute these cards to Mexican nationals abroad. 


In March 2002, the Mexican government designed a new version of the consular matriculation card – the High Security Consular Matriculation (MCAS) – and began to promote it amongst U.S.-based Mexican communities. 


In addition to serving as a form of official registration, the consular matriculation card is used as an ID document by Mexicans abroad – for instance, in dealings with state government offices and police departments, to open bank accounts and to join public libraries, and, in certain states, to obtain driving licenses.  The use of the consular matriculation card catalyzes a series of positive economic transactions and provides access to a countless number of everyday formalities. 


All consular matriculation cards are issued for a period of five years. The old cards are expected to be replaced by MCAS cards by 2007.  Since March 2002, the MCAS cards have incorporated new cutting-edge technologies and new security measures, to prevent their falsification. 


The Government of Mexico has developed a database, with which consulates can keep closer control over the MCAS cards.  Consular employees have been trained in how to detect typical forgery errors and to check up on personal information when an MCAS card is requested.


With the launch of the new security measures, between March 2002 and July 2004, the Mexican government has issued 2,214,738 MCAS cards.


Currently, 377 cities, 163 counties, and 33 states, along with 178 financial institutions and 1,180 police departments in the United States accept MCAS cards as a valid form of ID.


MCAS cards have become important instruments for obtaining financial services, with a positive impact on everyday life.  MCAS cards also help prevent crime, by curtailing such informal channels as black markets.  MCAS cards help police forces by facilitating communications with migrant communities and guaranteeing that people who report or witness crimes are not afraid of being deported.  They also assist in identifying people.  MCAS cards reduce the vulnerability of migrants as potential crime victims.  Before these cards were accepted as forms of ID by financial institutions, undocumented workers were forced to keep their earnings in cash, making them easy targets for crimes such as robbery.


On July 16, 2003, the United States House of Representatives adopted an amendment requiring the Department of State to regulate the use of MCAS card as a valid form of ID in that country.


On October 1, 2003, the United States Treasury Department defended in Congress its decision to allow U.S. banks to accept MCAS cards as a form of ID.


In addition, on April 16, 2004, the Blue Cross association of health-care companies began accepting MCAS cards as valid forms of ID and promoting, through the Mexican consulate in Fresno, California, health services for card holders.  Thanks to this decision, Mexican migrants lacking a Social Security number can obtain medical services by using their MCAS cards.

Offer broad public information campaigns and basic and secondary education programs on non-discrimination to encourage the understanding and appreciation of the contribution of migrants to the home and host societies. 


The Federal Law to Prevent and Eliminate Discrimination (LFPED) was published on July 11, 2003.  The text of this law reiterates the ban on discrimination for any reason and promotes a new culture whereby discrimination is recognized and tackled and human rights enjoy unrestricted and universal respect. 


To enforce the LFPED, a National Anti-Discrimination Council (CONAPRED) was established.  This council’s mission is to pursue actions to prevent and eliminate discrimination and to formulate and work for public policies that ensure equal opportunities and equitable treatment for all individuals.  This body has a Consultative Council and a Management Board that provide for participation by both the government and citizens.  It hears and investigates complaints alleging acts of discrimination committed by private citizens, or by civil servants or federal authorities in discharging their functions.


The Council can apply administrative measures to those individuals or institutions, including public employees, who are deemed responsible for acts of discrimination.  These administrative measures can only be enforced with respect to private citizens if they have previously agreed to submit themselves to the corresponding conciliation agreement.


In addition, Title 10, “Crimes against personal dignity,” of the Criminal Code for the Federal District, published in the District’s Official Gazette on July 16, 2002, criminalizes the offense of “Discrimination” and provides for a punishment of between one and three years in prison and a fine of between 50 and 200 days’ minimum wages for mistreating or excluding any person or for denying or restricting labor rights. 


Mexico is also a signatory of the following international instruments, which uphold nondiscrimination: the International Convention on the Elimination of All Forms of Racial Discrimination, and the Convention on the Elimination of All Forms of Discrimination against Women.


Civil society organizations have expressed concerns with respect to migratory matters.  They maintain that the applicable legislation tends to be discriminatory, in that it restricts the right of standing in divorce proceedings between foreigners and in marriages between foreigners and Mexicans – in particular, Article 67 of the LGP, which states that to pursue any legal formality before a federal, local, or municipal authority, or a notary public, foreigners must provide evidence of their legal presence in the country.  However, the spirit of that provision is intended to keep foreigners from committing or being victims of crimes such as the falsification of documents, human smuggling, or trafficking in human lives, in particular in what are known as servile marriages.

Provide suitable mechanisms for reporting and filing complaints made by migrants and civil society organizations of violence and alleged violations of human rights, without prejudice to their right to access to the applicable protection mechanisms of the inter-American and universal systems.


A mechanism for regular oversight by staff from the central sector has been launched, mainly at the most isolated migration stations.  As a part of this mechanism, at the request of the National Migration Institute, a permanent office for CNDH personnel was set up within the Iztapalapa migration station on August 1, 2003.  The Tapachula migration station will be equipped with a permanent office of the State Human Rights Commission (CEDH).

With respect to sending of remittances, take concrete actions to promote the establishment, as soon as possible, of necessary conditions, in order to achieve the goal of reducing by at least half the regional average cost of these transfers, if possible, no later than 2008. Also, adopt as needed or appropriate, measures such as the promotion of competition between the providers of these services, the elimination of regulatory obstacles and other restrictive measures that affect the cost of this transfers, as well as the use of new technologies, while maintaining effective financial oversight. 

Mexico places no restrictions on international funds transfers and has worked to make international payments more efficient. 


The U.S. Federal Reserve and the Bank of Mexico (BANXICO) have established an “Electronic International Funds Transfer” system (TEFI).  This recently came on line for transfers from the USA to Mexico and, it is hoped, by 2005 it will be functioning in both directions to provide a simple, safe, and cheap means of transfers between bank accounts in the two countries.


Mexico and the United States included the issue of remittances in their “Partnership for Prosperity” bilateral initiative, which was created in late 2001 and aims basically at increasing competition in order to reduce the cost of those transfers and to tie them in with productive projects. The main achievements of this initiative include the following:  a reduction in the average cost of remittances, between 1999 and 2003, from US$31 to $14 per transaction, with alternatives available today for less then ten dollars; the growing incorporation of Mexican migrants into the formal U.S. financial sector, using the Mexican consular matriculation card as a form of identification; the expansion and diversification of innovative financial products and services; and the regular dissemination of information on the exchange rate and the cost of remittance transfer services. 


In 2002, BANXICO issued a series of regulations to be observed by credit institutions and other companies that provide fund transfer services.  With this, BANXICO obliges those service providers to furnish information in order to make them more transparent and improve book-keeping. During 2003, almost 98% of all remittances sent to Mexico arrived by means of formal channels. Efforts continue to increase the efficiency and effectiveness of formal transactions, in order to involve migrants and their families into the financial system so they can benefit from reduced costs and channel their funds into productive projects.


It should be noted that in 2003 remittances increased by 35.16% over the figures for the previous year.  Mexicans resident in the United States sent a record total of US$13.265 million back to Mexico in 2003 and more than $16.000 million in 2004.  With this, remittances consolidated their position as Mexico’s second most important source of foreign earnings.


To promote ties of identity between Mexicans living abroad and their communities of origin and to encourage the productive use of remittances and migrant initiatives, thus assisting the development of those communities, in 2002 the federal government launched the “3x1 Citizen Initiative Program” (the 3x1 Program), which seeks to support and strengthen citizens’ initiatives in carrying out projects to improve local residents’ quality of life by combining federal, state, and municipal funds with the contributions of migrant organizations and groups. 


The 3x1 Program is a part of the micro-regions strategy, under which the creation of basic social infrastructure, provided by the projects submitted by the migrants and the community, furthers the local development of those communities


Notable among the main results attained by the 3x1 Program by late 2004 are its coverage in 23 states and 343 municipalities around the country and its support for a total of 1,263 investment projects; additionally, scholarships have begun to be awarded to migrants’ children, and joint investment programs are receiving greater promotion.


Now, in compliance with the commitments Mexico assumed at the Working Group on Migration (WGM) of the Organisation for Economic Co-operation and Development (OECD), the Technical Seminar on Migration, Remittances, and Development was held on November 17 to 18, 2004, with the participation of officials from the OECD, government agencies, academic circles, and civil society.  Among the main conclusions reached at this seminar:  making good use of the productive potential of remittances requires a state migration policy that is comprehensive, endures from one administration to the next, and involves the migrant community by taking on board their economic, political, and cultural needs and aspirations and systematically analyzing local demands from a transnational perspective.


In addition, the development of a comprehensive policy must include, foremost among its basic premises, the provision of an environment of trust, security, and certainty so migrants can invest in their communities of origin; and, secondly, the state must assist migrants’ initiatives to optimize the funds sent back, by making projects viable, ensuring access to funding for them, and strengthening those programs that already exist, such as the 3x1 Program, against a backdrop of closer institutional ties among all the stakeholders, provided that this does mean that the state shirks its responsibilities in promoting development and productive investment.  The migrant population must be informed about the programs, initiatives, alternatives, and successful experiences that exist with the productive use of remittances, as well as about whom they must contact in order to participate in them.


Although the decline in migratory returns and the trend toward permanent migration have led to reductions in remittance volumes, they have become a determining factor in halting macroeconomic imbalances by totaling more than US$16 billion in 2004 and accounting for 2.4% of GDP.  For that reason those members of the migrant population with the economic potential for investing in their communities must be identified, bearing in mind that one out of every four Mexicans in the USA live in poverty and are thus unable to save and invest and, for the most part, send remittances home to take care of their families.  Collective remittances for project funding account for only 1% of the total sent home.

Provide the means to preserve the health of every person through sanitary measures relative to medical assistance to the extent permitted by public and community resources, consistent with each state’s constitutional and domestic legal framework and applicable international human rights law.


As regards urgent medical attention for migrant workers on an equal basis to the treatment received by nationals, Article 36 of the General Health Law states that foreigners entering the country with the main purpose of making use of health services are to be charged in full for the cost thereof, except in emergency cases. 


In addition to private medicine, health services in Mexico are provided by institutions that attend to insured and noninsured populations: IMSS and ISSSTE for the first group, and IMSS-Solidaridad and the Health Secretariat for the second. 


Among the Mexican migrant population in the United States, the 2001-2006 National Health Program included the “Vete Sano, Regresa Sano” action program, which offers health protection at the place of origin, in transit, at the destination point, and during the return.  To this end, dissemination, educational outreach, training, and medical attention activities were carried out.  The actions put in place included the creation of a network of support services for migrants’ families, providing for the holding of Binational Health Weeks in the United States, with simultaneous, complementary, and sustained actions for promoting health messages; the preparation of a Meso-American health diagnosis for migrants between Mexico and Central America starting in January 2005; design and dissemination of the “ABC of Migrant Health”; and publicizing migration routes, with the location of medical units and facilities. 


To date, migrant health actions have progressed along different lines: health promotion actions, seeking direct contact with the population, through exchanges of health professionals and nurses; the systematization of information of use to migrants; and support for binational research into migrant health issues. 


The IME maintains “Health Windows” at consulates, which serve to provide information and advice on health issues, enabling migrants to obtain timely health care, irrespective of their migratory status.  These Health Windows have yielded good results, since they assist, educate, and guide Mexican migrants with information on the clinics, hospitals, and all other services available to them and their families in the United States.

Implement the actions and programs needed to improve the effective access of all migrant children to the educational systems wherever they find themselves, consistent with each state’s constitutional and domestic legal framework and applicable international human rights law.

Implement the actions and programs needed to improve the effective access of all migrants and their families to education, consistent with each state’s constitutional and domestic legal framework and applicable international human rights law.

Facilitate the participation of migrants in the cultural life of communities. 


With respect to access to education, Article 3 of the Constitution provides that all individuals have the right to receive education.  In working to uphold this right, our country has signed various international instruments, including the Convention on the Rights of the Child in 1990, International Labour Organization Convention 138 in 1973, and the International Conference on Child Labour in 1997.


Since 1981, the Secretariat of Public Education (SEP) has had a program called “Primary Education for Migrant Children” (PRONIM), which offers basic education at the primary level for school-age children traveling with their families to different states of the Mexican Republic in search of work as temporary agricultural workers.  In 2004 the Program operated in 15 of the country’s states:  Sinaloa, Baja California, Baja California Sur, Colima, Durango, Hidalgo, Jalisco, Morelos, Nayarit, Nuevo León, Oaxaca, Puebla, San Luis Potosí, Sonora, and Veracruz. The top three states – Sinaloa, Oaxaca, and Baja California Sur – account for 54% of the children enrolled in primary education and, at the same time, Oaxaca is one of the main states of origin of migrants.  This Program applies to internal migrations; if provided with the necessary resources, it would be ideal for expanding to cover the children of international migrants.


With reference to the right of access to education, through its Education Information Days, the IME establishes and cultivates close ties with leaders, authorities, and educators in the United States with responsibility for education programs targeted at Hispanics.  These events serve to publicize the educational services that the Government of Mexico and public and private institutions offer in the United States for Mexicans and people of Mexican origin living in that country. 


The IME also works to ensure that migrant workers and their families maintain cultural ties with Mexico, their country of origin. Thus, the Institute has the following programs: 

•
“Lazos” is an information service, designed by the IME and launched on June 2, 2003. It is published in two versions: (1) an information summary, distributed from Monday through Friday, containing a selection of news stories published in the Mexican and U.S. press, about Mexicans and Hispanics in the United States; (2) an information bulletin, issued as and when major stories break, reporting on matters and events of importance to Mexican and Hispanic communities in the USA. 

•
The IME also has a webpage, which in addition to allowing users to learn about what the IME is and how it is structured, provides information on issues of importance such as the migration debate, votes for citizens abroad, statistics, competitions, institutional offerings, etc.  It also gives a list of the web pages of the various communities of Mexicans or people of Mexican origin found in the United States. 

•
The IME also organizes competitions for young Mexicans living abroad, such as “Éste es mi México” and “Otra Mirada.”  These competitions encourage pride in their country of origin among Mexican and Mexican-American children living in the United States, in order to strengthen ties with their roots and traditions. 


Various civil society organizations have stated that, in their opinion, the LGP and its regulations contain provisions that are not favorable to irregular migrants in asserting their rights. They have also stated that there have been cases in which public employees have violated the law by failing to allow migrant workers to register their undocumented children, even though the LGP allows the timely registration of the children of foreigners born within the territory of the nation without requiring prior proof of the legal presence there of the parents.  The Constitution states that Mexican nationality is acquired by birth by ius soli or ius sanguini.  In addition, the LGP provides that when foreigners have children who were born in the country, the Interior Secretariat may authorize their entry or permanent presence therein.

Cooperate and exchange information among states regarding migrant smuggling networks and develop individual and collective strategies in order to prevent these acts, investigate, prosecute, and punish smugglers, and to protect and assist migrants.

Letter of Understanding on Trafficking in Human Lives (LOA).  On August 18, 2005, the Governments of Mexico and the United States formalized a program to implement cooperation projects to fight trafficking in human lives and related crimes, through the signing of an amendment to the Letter of Understanding on Anti-drug Cooperation (LOA), under which a total of US$8.2 million would be assigned to cooperation programs to fight trafficking in our country.


The Letter of Understanding sets out seven collaborative projects intended to strengthen activities aimed at combating human trafficking.  These projects entail investigating cases, dismantling criminal organizations, administering justice, attending to victims and social reincorporation, dissemination of information, and raising public awareness about trafficking in human lives, support for a network of shelters, and protection mechanisms for victims.


Under the LOA, on October 12, 2005, the Technical Group on Trafficking in Persons was set up, comprising officials from the two countries, with the goal of establishing points of contact of the agencies involved and priority geographical areas for jointly tackling this problem.


October 19 saw the first meeting of the Working Group on Trafficking in Persons, which agreed to begin immediate work on addressing specific cases, through exchanges of information between the Center for Investigations and National Security (CISEN), the Office of the Attorney General of the Republic (PGR), and the U.S. Department of Justice and the Department of Homeland Security. 


The 10th Interministerial Meeting of the Subgroup on Human Trafficking was held on November 28, 2005.  On that occasion it was agreed that, during the first two months of 2006, the Interministerial Commission on Trafficking in Persons would be set up, with the aim of coordinating the efforts of all the government agencies involved, chiefly as regards:  (i) prevention and victim services; (ii) training and punishment; and (iii) monitoring reforms and initiatives in Congress relating to human smuggling and trafficking in human lives.


On December 15, 2005, a bilateral teleconference of the Subgroup on Trafficking in Persons was held, during which Mexico agreed to strengthen its anti-trafficking coordination efforts among the three levels of government, through the Coordination Groups deployed in each of Mexico’s 31 component states and the Federal District. In turn, the U.S. government, through the Department of Justice, agreed to appoint its Advisor for providing Mexico with procedural technical assistance. In early 2006 there will be a meeting to identify the NGOs that are to participate in the bilateral cooperation projects aimed against trafficking in human lives.


OASISS Program (Operation against Smugglers Initiative on Safety and Security). As for the trafficking of undocumented migrants, the INM participated actively in defining the terms for the implementation of the OASIS Program (Operation against Smugglers (and traffickers) Initiative on Security) and it assists other agencies, within the limits of its competence, in presenting a common front on those crimes.


On June 21 to 24, 2005, a bilateral meeting was held in Yuma, Arizona. It was attended by officials from the Secretariat of Foreign Affairs (SRE), PGR, CISEN, and the INM, who worked to identify the cooperation necessary to criminally prosecute human traffickers and smugglers in either or both of the countries.


A binational meeting was held about the OASIS Program on October 17, in order to present the program’s current results and to analyze the possibility of extending it to other points on the border.


The OASIS Program’s most notable results include:

(i)
training for public officials in California (San Diego) and Arizona (Yuma and Tucson);

(ii)
a database containing the contact points of all sectors and ports of entry; 

(iii)
the outstanding teamwork in drafting the joint press release that announced the program; 

(iv)
the local-level prevention campaigns, carried on radio and television;

(v)
major results in terms of arrests and prosecutions in the two countries.


Between January 1 and September 28, 2005, at the national level, a total of 2,136 operations were conducted under the aegis of the Permanent National Operation against Human Smuggling and Trafficking and Related Crimes.


On April 23, 2004, during the official visit to Guatemala of President Vicente Fox, the Memorandum of Understanding for the Protection of Women and Children Victims of Human Smuggling and Trafficking on the Border between Mexico and Guatemala was signed; this document then came into effect on February 22, 2005.


The INM and the Guatemalan foreign ministry have worked together to draw up an annual work plan and an operational framework for implementing the Memorandum of Understanding.


During the first quarter of 2006, the first meeting of the Binational Technical Commission responsible for implementing the annual work program is planned to take place.  We are waiting for Guatemala to inform us of the establishment of the Commission. 


On May 17, 2005, the “Memorandum of understanding for the protection of victims of illicit human trafficking and smuggling, particularly women and children” was signed with El Salvador.  It covers forms of collaboration among the two countries to protect the victims of illegal human trafficking and migrant smuggling. 


Two memoranda, with Brazil and Ecuador, are being prepared to help combat human trafficking and smuggling. 

Develop information and assistance programs aimed at migrants and their families who return to their countries of origin. 

Protect the physical integrity of migrants and take appropriate measures to prevent, combat and eradicate violence and other forms of crime, such as fraud, extortion and corruption, against migrants. 


Grupos Beta.  The “Grupos Beta” Migrant Protection Groups of the National Migration Institute were created in 1990.  They have played an important role in protecting all those migrants who face serious dangers in their attempts to cross the border at locations where their physical integrity is at greatest risk. 


Currently 17 Migrant Protection Groups are in operation: 13 Grupos Beta on the northern border:  Tijuana, Tecate, and Mexicali in Baja California; San Luis Río Colorado, Sonoyta, Nogales, Sásabe, and Agua Prieta in Sonora; Piedras Negras and Cd. Acuña in Coahuila; Ciudad Juárez and Puerto Palomas in Chihuahua; and Matamoros in Tamaulipas.  A further four operate on the southern border:  Comitán and Tapachula in Chiapas; Tenosique in Tabasco; and Acayucan in Veracruz.  An additional four subordinate offices operate in Naco, Sonora, and Tuxtla, Pijijiapan, and Cd. Cuauhtémoc in Chiapas.  The Grupos Beta of Puerto Palomas, Cd. Acuña, and Acayucan are still being formalized by municipal, state, and federal government officials.


The Grupos Beta were set up with skilled physicians specializing in traumatology, and their new members are paramedics and/or rescue personnel; the aim of all this is to provide migrants with an eminently humanitarian form of protection.


With support from the Mexican Red Cross, the INM established its Program of Humanitarian Assistance to Vulnerable Populations, which entails the installation of two mobile clinics, operated by emergency medical staff and rescue personnel, which patrol the area around San Luis Río Colorado, Sonoyta, Sásabe, and Naco in the state of Sonora, which is the area with the highest number of migrant deaths along the entire U.S. border. 


The Grupo Beta has high-technology radiocommunications gear, consisting of 460 mobile and portable MATRA radios; in April 2004 it installed a telecommunications tower in the Sásabe region of Sonora, and a repeater station in Tubutama, Saric municipality, is also planned.  This enables it to cover the Altar-Sásabe route, which has intense migratory flows, and to link it with the National Public Security Radiocommunications Network, thus facilitating interinstitutional coordination for the more effective protection of migrants across the nation’s territory.


The oversight mechanisms necessary to ensure that all complaints of human rights violations made by migrants and received by the Grupos Beta are channeled to the competent authority have been put in place.  In addition, in cases involving public employees, the complaints are referred to the Civil Service Secretariat for the relevant processing.  At the same time, Interinstitutional Coordination Meetings are being held, attended by all the law enforcement agencies.  These events study the situation observed in the areas of endeavor of the Grupos Beta, so that the steps needed to prevent migrants from being attacked in their persons and property can be taken.


The Grupos Beta install and conduct permanent maintenance on the Preventive Signage, in high-risk and high traffic areas, alerting migrants about the climatological and orographic dangers they face in traveling to the United States, with the aim of minimizing harm to migrants’ physical integrity.  The Grupos Beta also regularly update the Atlas of Risks and Migratory Flow Routes.


In the desert regions of the state of Baja California, particularly around Tecate and Mexicali, 25 water deposits have been installed and are being operated with assistance from international humanitarian organizations, thereby ensuring they are kept clean and with enough water for the migrants who pass through those desert areas. 


Notable among the rescue operations conducted by the Grupos Beta during 2005 were the following: 

· In January 2005 the Coordination Agreement on Actions for Protecting Migrants and the Specific Agreement for the creation of the Cd. Juárez Grupo Beta were signed by the three orders of government in the city of Chihuahua.

· In February, twenty-two new off-road trucks were put into operation to increase patrols in high-risk areas. In addition, during May an ambulance was put into operation in the southern zone, to assist in cases of medical emergencies involving injured migrants.

· In April the second Attention Module for Repatriated Minor Migrants in Sonora began operations, in coordination with the state DIF, at the facilities of the local INM office in Nogales, Sonora. It is intended to provide social and humanitarian assistance for that vulnerable segment of the population.

· Updates were performed on the Atlas of Risks and Migratory Flow Routes, which contains reliable technical information on the geographical areas traversed by migrants on their way to the United States, in order to establish permanent patrols in the regions with the highest risks and greatest levels of mass migrant traffic. 

· In June the Grupos Beta of Puerto Palomas, Chihuahua, and Cd. Acuña, Coahuila began operations; they are currently being formalized.

· In order to reinforce rescue, first aid, and humanitarian social assistance operations, in August 15 new Migrant Protection Agents began work: nine to provide support on the northern border and six on the southern border. 

· As part of efforts to professionalize rescue efforts and the effective protection of human rights, 31 courses were taught, with a total of 261 participants. Particularly notable were the Technical-Legal-Operational Update Workshops held in March and April in the cities of Tijuana, Piedras Negras, and Comitán, targeting the operational personnel of the Grupos Beta and addressing such issues as human rights, first aid, desert rescues, crisis interventions, CPR, the harmful effects of extreme temperatures, and fractures and immobilizing injuries. In addition, two Binational Mexico–United States Academies were held, dealing with search and rescue operations for at-risk migrants in the cities of El Centro, California, and Comitán, Chiapas, with the participation of specialized personnel from the Border Patrol. 

· During June and September 2005, the Internal Voluntary Repatriation Program was put into practice in order to reduce the number of migrant deaths in the Sonora–Arizona region. It served to repatriate 20,590 Mexican nationals by air from Tucson to Mexico City, and thence by land to their home communities.

· The 2005 Summer Program was instituted on the northern border with aim of preventing risks and saving lives in the high-risk Sonora–Arizona corridor, which has been identified as the one with the densest migratory flows. 

· During July and September, the Emergency Migrant Protection Plan was implemented on the northern border, with measures aimed at providing effective physical protection from the high temperatures recorded during that season. 

· In December, the Winter Protection Program for Migrants was implemented on the northern border, with strategies and lines of action that provide the Grupos Beta with more and better resources for tackling the effects of low temperatures, enabling them to provide migrants with effective protection. 

· In figures, the most important migrant assistance activities carried out by the Grupos Beta during 2005 included: rescuing 5,839 migrants; attending to 1,530 injured migrants; social assistance for 143,563; repatriating 120,002; and helping 96 crippled migrants.


Paisano Program.  This program aims to ensure that Mexicans who enter, cross, or leave the country receive decent treatment, in accordance with law, by providing them with information and outreach services regarding their rights and obligations; the protection of their persons and property; awareness-raising and training for public employees and society in general; and attending to and following up on complaints and accusations.  Since the start of President Fox’s administration, Paisano has been a permanent program to provide prevention and guidance.

Its main achievements include the following: 

· It created confidence in the Mexican government’s efforts to fight corruption, protect property and lives, simplify bureaucratic procedures, and provide personalized attention. 

· It developed and conducted a major educational effort among the Mexican community in the USA, informing them of their rights and obligations when visiting Mexico.

· It created and continues to promote a culture of prevention and compliance with domestic laws among Mexicans abroad, covering an information shortfall that existed between them and the institutions. 

· It enjoys a high level of acceptance among communities of Mexican origin in the USA, and it ties their demands in with the procedures and services of offices and agencies. 

· It encouraged state governments to create programs for their people living in the USA.

· The level of Interinstitutional coordination enables it to maintain a small structure, with minimal costs that do not require additional spending.


Among the main results of the actions carried out in 2005 was the Personalized Information initiative. In 2005, 56,761 Mexicans abroad were provided with information over the telephone, through the mail, and at the program’s offices; 3,579 public employees and members of civil society with direct contact with Mexicans abroad were given training on procedures, attention, and service quality.  In addition, 106,903 visits were made to the webpage www.paisano.gob.mx.


Complaints and accusations are given prompt and personalized attention; they are channeled to the internal oversight organs of the state agencies and offices, and the parties involved are kept informed about their processing and results. In 2005, a total of 129 complaints and accusations were received and processed. 


The Guía Paisano continues to be a vital source of information.  Updating and expanding it is the work of 20 agencies of the federal public administration.  The clear wording of these texts was achieved with the participation of the users, who modified and approved the language, making them easier to read.  The 2005-2006 edition had a print run of 2 million copies, which are being distributed as follows:

· Consulates: through the consular network in the United States and Canada, with the support of the Secretariat of Foreign Affairs, where to date 722,400 copies have been handed out.

· In the Mexican Republic it is distributed chiefly through the 32 regional offices of the National Migration Institute, which to date have handed out 569,040; support is also given by the state offices of SECTUR, which distributed 45,120, and of SEDESOL, which distributed 42,720 copies. In addition, other government offices, such as the Agrarian Attorney’s Office and the Secretariat of Health, through the “Vete Sano, Regresa Sano” Program, are also involved with distributing the Guide. 


The INM bolsters its efforts with three observer operations, carried out at Easter, in the summer, and at year’s end.  To coordinate this, 119 meetings of state, local, and technical committees were held, together with meetings of the Interministerial Commission.  These operations served to inform and guide almost 1.5 million people at the Paisano modules installed at entry points into Mexico and manned by 3,230 members of civil society.  This led to a reduction in corruption levels.

Make the best efforts to secure compliance with labor laws, with a particular focus on the situation and working conditions of migrant workers, by building transparency, knowledge and professionalism, and by sharing best practices.


Migrant workers employed in our country have the same rights as Mexican nationals as regards earnings.  The Constitution states that:  “Equal work shall earn equal remuneration, irrespective of sex or nationality.”


In line with this, the procedure for setting general minimum wages is applied equally across the country, irrespective of the person’s migratory status.


Should the principle of legal equality or other labor rights be breached, workers, their beneficiaries, and their trade unions have the legal remedies afforded by the Federal Labor Law available for asserting their employment rights.  The Federal Attorney for the Defense of Workers (PROFEDET) of the Secretariat of Labor and Social Welfare (STPS) offers workers and trade unions free advisory, conciliation, and legal representation services, thus promoting a culture of prevention and favoring reconciliation as a way to resolve conflicts speedily.  If necessary, the PROFEDET also represents workers, their beneficiaries, and their trade unions before labor tribunals, courts of law, administrative hearings, and any other public or private institution.


With respect to social security, there are no impediments to keep migrant workers from joining the Mexican Social Security Institute (IMSS), provided that they meet the requirements set out in the Social Security Law.


The Social Security Law is an instrument of public benefit and it provides insurance for invalidity, old age, illnesses and accidents, life assurance, and any other aimed at protecting and upholding the wellbeing of workers and their families, without distinction between nationals and foreigners.


Employers are required to register their workers with the IMSS, giving the Institute the workers’ Single Population Registration Number after previously investigating the migratory status of any foreigners they hire and checking that they have the authorization of the competent authority to perform the paid activity in question. 


If migrant workers are registered with the IMSS, they then own the funds deposited in their individual accounts, in accordance with the Social Security Law; persons who retire or who reach pensionable age following a dismissal when already at an advanced age also receive, in addition to the pensions to which they are entitled, the funds that have accumulated in the retirement insurance subfunds.


In addition to this, the IMSS has entered into a Social Security Agreement with the government of Spain, signed on April 25, 1994, and in force since January 1, 1995, which applies to workers who are nationals of either country who give evidence of having been registered in the corresponding social security system, and to the members of their families recognized as beneficiaries.  The agreement states that in Mexico the voluntary and obligatory regimes provided for in the Social Security Law shall apply with respect to pensions arising from on-the-job risks, disability insurance, old age, dismissal at an advanced age, and death.  In Spain the General Regime and the Special Regimes apply with respect to pensions for on-the-job accidents and industrial illnesses, and pensions for disability, old age, death, and survival.


On April 27, 1995, Mexico signed an Agreement on Social Security with the government of Canada; it applies to any person who is or has been subject to the social security laws of either of the two countries.  On June 29, 2004, Mexico and the United States signed an Agreement on Social Security, which is currently being ratified by the Senate; and it is currently working on the negotiation and ratification of an Agreement for the Exportation and Oversight of Social Security Benefits with the Government of the Netherlands.


As for Mexican workers employed abroad who are not covered by any of these agreements, Article 28(c) of the LFT states that they are entitled to the benefits extended to foreigners by the social security institutes in the country in which they worked and to the right to receive compensation for on-the-job risks. 

CANADA

Special Meeting on the Inter-American Program for the Promotion and 

Protection of the Human Rights of Migrant Workers and Their Families

March 16, 2006

Canada appreciates this opportunity to reflect on our engagement on migration and refugee related issues in the Hemisphere over the past year.

Canada strongly advocates the need for legal, orderly, well-managed migration systems that incorporate respect for the human rights of migrants.  It is clear that legal migration paths provide greater protection for migrants.  Irregular migration fosters vulnerability, risk, and abuse and Canada staunchly advocates efforts to combat the transnational crimes of migrant smuggling and human trafficking. Indeed, we have a network of Migration Integrity Officers who work in our embassies abroad to identify trends, disrupt irregular migration movements and provide training on ways to identify fraud.  We also encourage all States, who have not yet signed or have signed and not yet ratified, to ratify and implement the UN Convention on Transnational Crime and its Protocols.

In the Hemisphere, Canada was pleased to participate in the regional hearing for the Americas of the Global Commission on International Migration that was held in Mexico in May 2005.  During this hearing, Canada presented a Canadian Submission to the Global Commission putting forward our approach to migration management and stressing the need for all States to take responsibility for managing the movements of people and engaging in constructive international dialogue that recognizes common interests and challenges in addressing these movements.

Canada values its participation in the 11 year-old Regional Conference on Migration (with Mexico, Central America, the USA, and the Dominican Republic) and was pleased to have acted as President-Pro-Tempore in 2005.  Also known as the Puebla Process, it brings states together to address issues from the perspective of common interests and concerns and to look for areas where cooperation and coordination are possible.  Canada sees this regional consultative process as a model of successful international cooperation in the area of migration.  That success is due in large measure to the commitment of the participating states who come to the table in the spirit of constructive engagement, effective cooperation initiatives, and tangible results.  (NOTE: El Salvador as current PPT of RCM may speak to some of the concrete activities over past year - IOM-ICAO workshop on travel document standards; workshop to consider guidelines for repatriation of child victims of trafficking.)

On the specific subject of human trafficking, Canada has taken numerous steps in the last year to enhance our response domestically, regionally, and internationally.

In keeping with the obligations of the UN Trafficking Protocol, Canada enacted two important pieces of legislation in 2005 that better reflect the nature of this practice and which will significantly improve our ability to protect the vulnerable from this terrible crime.  Our Criminal Code was amended to include three new specific offences to better combat human trafficking by specifically prohibiting:  trafficking in persons; the receiving of a financial or other material benefit from the trafficking of a person; and the withholding or destruction of a person’s travel or identification document for the purpose of committing a trafficking offence.  Canada also amended its laws to better protect vulnerable victims/witnesses, including trafficking victims, by expanding the use of testimonial aids, such as screens, closed-circuit television, and support persons.  These will assist victims in providing their views and concerns in proceedings against their traffickers.

Regionally, Canada is participating in the OAS meeting in Venezuela this week of Authorities on Trafficking in Persons.


Canada provided support to trafficking prevention and awareness-raising efforts in the region through partnerships with NGOs and multilateral organizations.  For example, through our Human Security Program, we are supporting a regional workshop next week in Costa Rica under the auspices of the IOM to promote awareness of trafficking in persons issues to high-level media and government representatives and develop awareness products for dissemination in Mexico, Guatemala, Honduras, El Salvador, Nicaragua, Costa Rica, and Panama.  The Canadian International Development Agency has also recently provided anti-trafficking funding support in Nicaragua and Peru. 

Canada provided support to a civil society organization in Costa Rica (CIDEHUM) to organize workshops in Central America with the aim of raising awareness and preventing human rights violations of irregular migrants, particularly in the context of human smuggling and trafficking.

In the context of refugee protection and support for the work of the UN Refugee Agency (UNHCR), Canadian officials and civil society representatives participated in the First Meeting on Solidarity Resettlement in the Americas in Quito, Ecuador in February and offered to share our experience in building refugee resettlement capacity with regional governments.

We are also pleased to note today some work that has taken place in the context of the Commission for Labour Cooperation of the North American Agreement on Labour Cooperation (NAFTA side agreement).  Under the direction of the Ministers of Labour of Canada, the U.S. and Mexico, the Commission has published a Guide to Employment and Labour Laws for Migrant Workers.  This guide was developed to help educate migrant workers on their rights in the three North American countries.  Copies are being distributed to workers participating in Canada's Seasonal Agricultural Workers Program.  The guide is available in English, French, and Spanish and is available on the NAALC website (www.naalc.org). 

The year ahead also promises to be an important one that will bring more attention to migrant workers and to the linkages between people movements and development.  As we all know, the UN will be holding a two-day High-Level Dialogue on International Migration and Development at the beginning of the General Assembly in September.  Canada sees this as an opportunity for open, constructive exchange that focuses on how managed migration can contribute to development, particularly the achievement of the Millennium Development Goals.  Canada also sees value in the schedule of events leading up to September that are giving specific attention to the High Level Dialogue and providing opportunities for consideration of particular issues and perspectives.

In December, Canada was pleased to participate in an event organized by Mexico along with the UN Economic Committee for Latin America and the Caribbean (ECLAC-CEPAL), the Population Fund and the Population Division that turned attention to international migration and development issues in this region.

Canadian officials participated in a session this month in New York at the Commission on the Status of Women that looked at the gender dimensions of international migration.  Officials and a representative of civil society also participated in a multi-stakeholder dialogue that looked at the crime of trafficking in persons from the perspective of Violence against Women. 

We will also be actively participating in the ECLAC meeting in Montevideo, Uruguay, next week and the Commission on Population and Development in New York in April that will be addressing issues of population, migration, and development.

With regard to concrete activities geared specifically towards the situation of temporary migrant workers, Canada is actively looking at the possibility of organizing a workshop on migrant workers within the context of the Inter-American Conference of Ministers of Labour (IACML), if funding is available.
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At the beginning of the 21st Century, 175 million people, 2.9 percent of the world’s population, are living outside their countries of citizenship.   This population would constitute the world’s fifth largest country if put in one territory.  

Half of this population, some 86.5 million, is economically active, that is to say employed, self-employed or otherwise active in remunerative activity.  Across the Americas, this number is provisionally estimated at 23 million for the year 2000 by ILO.

We can say that most adult migrants of working age are involved in the world of work, given that children and aged people are included in that total.  In the context of the challenges of globalization, issues of protection of migrant workers are fundamental to good governance, decent work and social cohesion.

A.
THE IMPACT OF GLOBALISATION


Growing economic interdependence of states has been a widely acknowledged component of globalisation.  However, its effect on international population movements is less easy to generalize. According to a recent ILO study, put it, evidence points to increasing migration pressures in many parts of the world, as many developing countries face serious social and economic dislocation associated with persistent poverty, growing unemployment, loss of traditional trading patterns, and what has been termed a ‘growing crisis of economic security. 


As ILO Director-General, Juan Somavia put it, if you look at globalization from the point of view of peoples’ concerns, it single biggest failure is its inability to create jobs where people live.  In sum, migration pressures on the “supply side” are increasing as possibilities for employment and economic survival are reduced.


On the other side, demand for migrant labour is also increasing.  Demographic trends, notably population declines and ageing work forces in industrialized countries mean that immigration is becoming an increasingly important option to address changing labour force composition and needs and future economic and social performance.   


Already, growing competition for highly educated specialists in expanding service sectors has resulted in a significant rise in skilled labour migration.  Simultaneously, the global efforts to fill shunned “3-D jobs” and maintain economic competitiveness produce a continuous demand for cheap and low-skilled migrant labour in many sectors of the world economy. 


It is often said that, migrant labour fills the “three-D” jobs: dirty, dangerous and degrading.  Migrant labour has long been utilized in developed and under-developed economies as a low cost means to sustain economic enterprises and sometimes, entire sectors that are only marginally viable or competitive.  Today, migrant labour ensures low cost agricultural produce, domestic service, cheap construction labour, and services in the “sex industry” in many countries.


The persistence of dual labour markets under globalization is expanding the number of precarious jobs which national workers are reluctant to take.   Small and medium size companies and labour–intensive economic sectors do not have the option of relocating operations abroad.  Responses include downgrading of manufacturing processes, deregulation, and flexibilization of employment, with increased emphasis on cost-cutting measures and subcontracting. 


Labour of irregular migrants is resorted to reduce cost of production, since they are willing to work for inferior salaries, for short periods in production peaks, or to take physically demanding and hazardous jobs. This is true today in the Americas as anywhere else in the world.


Legally unprotected, migrant labour, therefore, is an attractive instrument for maintaining competitiveness. This is, however, at the expense of formal protections of workplace safety, health, minimum wage and other standards.  

B.
THE PROTECTION OF MIGRANT WORKERS


How is protection of migrant workers in the Americas to be addressed in the face of these challenges?


Two statements are worth underlining:

1)
Migration policy and practice can only be viable and effective when they are based on a firm foundation of legal norms, and thus operate under the rule of law.
2)
The necessary framework for national law on migration is amply laid out in the two ILO conventions on labour migration, the ILO Migration for Employment Convention of 1949 (No. 97) and the Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143) together with the 1990 International Convention on the Protection of Rights of All Migrant Workers and Members of Their Families.  These three instruments comprise an international charter on labour migration providing a broad normative framework covering treatment of migrant workers and inter-State cooperation on regulating migration.  


Recognizing the sovereign right of States over their migration policies, three fundamental notions characterize the protection in existing international law for migrant workers and members of their families:

1. Equality of treatment between regular migrant workers and nationals in the realm of employment and work.

2. Core universal human rights apply to all migrants, regardless of status.  This was established implicitly and unrestrictedly in ILO Convention 143 of 1975 and later delineated explicitly in the 1990 Convention. It is also a principle of international human rights law.

3. The broad array of international labour standards providing protection in treatment and conditions at work, including in safety, health, maximum hours, minimum remuneration, non-discrimination, freedom of association, maternity, apply to all workers.  This notion was most recently upheld in a recent Opinion issued by the Inter-American Court of Human Rights.


Elaboration of specific international normative instruments on migrant workers dates to 1920s.  A first international treaty addressing treatment of foreign workers was established under ILO auspices in 1931. However, the economic and political turmoil that built up into World War II precluded promotion and adoption by more than a handful of States.  


In 1949, the year after adoption of the Universal Declaration of Human Rights and two years before establishment of the 1951 International Convention on the Status of Refugees, the first widely implemented instrument on migrant workers was adopted by the ILO, and subsequently ratified by an important number of both host and home States of migrants in the 1950s and 1960s.


The ILO Migration for Employment Convention of 1949 (No. 97) established equal treatment between nationals and regular migrants in areas such as recruitment procedures, living and working conditions, access to justice, tax and social security regulations. The ILO Migrant Workers (Supplementary Provisions) Convention of 1975 (No. 143) took law on international migration further by establishing norms to reduce exploitation and trafficking of migrants while insuring protections for irregular migrants, and to facilitate integration of regular migrants in host societies. 


The content of ILO Conventions 97 and 143 formed the basis for drafting the 1990 International Convention, which expanded and extended recognition of economic, social, cultural and civil rights of migrant workers rights.  This Convention is characterized as one of the seven fundamental human rights instruments that define basic, universal human rights and ensure their explicit extension to vulnerable groups world-wide.
/ 


Eight points describe the importance of these three Conventions:

1.
They establish comprehensive “values-based” definitions and legal bases for national policy and practice regarding non-national migrant workers and their family members. They thus serve as tools to encourage States to establish or improve national legislation in harmony with international standards.

2.
They lay out a comprehensive agenda for national policy and for consultation and cooperation among States on labour migration policy formulation, exchange of information, providing information to migrants, orderly return and reintegration, etc.

3.
The 1990 International Convention further establishes that migrant workers are more than labourers or economic entities; they are social entities with families and accordingly have rights. It reinforces the principles in ILO migrant worker Conventions on equality of treatment with nationals of states of employment in a number of legal, political, economic, social and cultural areas. 

4.
ILO Convention 143 and the 1990 Convention include provisions intended to prevent and eliminate exploitation of migrants. 

5.
ILO Convention 143 and the 1990 Convention explicitly address unauthorized or clandestine movements of migrant workers, and call for resolving irregular or undocumented situations, in particular through international cooperation.

6.
These Conventions also resolve the lacunae of protection for non-national migrant workers and members of their families in irregular status and in informal work by providing norms for national legislation of receiving states and their own states of origin, including minimum protections for undocumented or unauthorized migrant workers. 

7.
While the three Conventions address migrant workers, implementation of their provisions would provide a significant measure of protection for other migrants in vulnerable situations, such as victims of trafficking.

8.
The extensive, detailed and complementary text contained in these instruments provides specific normative language that can be incorporated directly into national legislation, reducing ambiguities in interpretation and implementation across diverse political, legal and cultural contexts.

C.
ELEMENTS FOR A POLICY AGENDA  


International dialogue and consultation on migration has increasingly focused in recent years on identifying common approaches and means for cooperation among States in regulating what is by definition a phenomena requiring international cooperation.  A decade ago, delegates of some 160 countries agreed upon a comprehensive common agenda in the chapter on migration of the Plan of Action adopted by the 1994 International Conference on Population and Development (ICPD) in Cairo.  More recently, regional migration dialogues—notably the Puebla and Lima processes in the Americas-- and the Berne Initiative’s International Agenda for Migration Management have elaborated common approaches.  


An essential recent contribution was the adoption by resolution, at the 2004 International Labour Conference in Geneva, of the Conclusions of a general discussion on migrant workers. The Conclusions provided for a Plan of Action on migrant workers.  They outline a comprehensive approach to regulating labour migration from a rights based approach in the context of labour market and employment considerations. Especially significant was the adoption of the resolution by consensus by ministerial level government representatives and leadership of trade union and employer federations from the 177 ILO member States. Following this Plan of Action, the ILO subsequently drafted a comprehensive Mulilateral Framework for Labour Migration from a rights-based approach that takes into account labour market concerns and sovereignty of States.  This non-binding framework was adopted last November by an ILO Tripartite Meeting of Experts. It is submitted to the Governing Body of the ILO for final approval in March 2006.


Taking into account the 2004 International Labour Conference resolution, the framework together with provisions of the Berne Initiative’s International Agenda for Migration Management as well as the report of the Global Commission on International Migration, eight main components of a labour migration policy agenda required to ensure that migration benefits host and home countries and the migrants themselves may be identified:

1)
A standards-based foundation for comprehensive national labour migration policies and practices. 


As noted above, the three instruments comprising an international charter on migration provide the normative framework and specific model legislative language required to establish a basis for national policy. 76 different States have now ratified one or more of these three complementary standards.
  A major point of establishing rights and legislative policy standards is to ensure social legitimacy and accountability, only guaranteed by a policy foundation in the rule of law.  

2)
An informed and transparent labour migration policy and administration 


Immigration practice must respond to measured, legitimate needs, taking into account domestic labour concerns as well.  Such a system must rely on regular labour market assessments to identify and respond to current and emerging needs for workers, high and low skilled.  Policy and practice will need to address such areas as awareness raising, supervision of recruitment, administration of admissions, training of public service and law enforcement officials, recognition of educational equivalencies, provision of social and health services, labour inspection, rights restoration and recovery for victims of trafficking, and other areas.

3)
Institutional mechanisms for dialogue, consultation and cooperation 


Labour migration policy can only be credible, viable and sustainable to the extent it takes into account the interests, concerns and experience of the most-directly affected stakeholders.  Key stakeholders are the social partners: the employers and businesses that provide employment and the trade unions –worker organizations—representing the interests of workers, both migrants and nationals.  Labour ministries need to have a key role.  Of course, consultation and policy-making must also take into account the multiple concerned ministries and agencies within government as well as concerned civil society bodies and certainly migrants themselves.

4)
Enforcement of minimum national employment norms in all sectors of activity


Preventing exploitation of labour migrants, criminalizing abuse of persons that facilitates trafficking, and discouraging irregular employment requires enforcement of clear national minimum standards for protection of workers, national and migrant, in employment.  ILO Conventions on occupational safety and health, against forced labour, and on discrimination provide minimum international norms for national legislation.  A necessary complement is monitoring and inspection in such areas as agriculture, construction, domestic work, the sex industry and other sectors of ‘irregular’ employment, to prevent exploitation, to detect forced labour, and to ensure minimal decent work conditions for all.

5)
Gender sensitive labour migration measures 


The feminization of labour migration and the prevalence of abuse of women migrants require recognizing gender equality as integral to the process of policy-making, planning and programme delivery at all levels.

6)
A Plan of Action against discrimination and xenophobia

Discrimination and xenophobic hostility against migrants are serious challenges to governance and social cohesion in every region of the world.  ILO research has found discrimination rates of 35 per cent against regular immigrant workers- unlawful discrimination- across Western Europe.  The 2001 World Conference in Durban advanced the ICPD agenda on migration by defining a comprehensive and viable plan of action specifically to combat discrimination and xenophobia against migrants at national, regional and global levels, based on common experience from different regions.

7)
Linking Migration and Development  in Policy and Practice


Migration continues to generate significant contributions to both development and social progress and welfare in home and host countries alike.  However, such contributions can be enhanced by a broad array of policy measures ranging from reducing costs and constraints on transfer of migrant workers’ remittances to providing accessible mechanisms for regular migration and recognition of employment contributions of all migrant workers. 

8)
International Consultation and Cooperation

Formalized mechanisms of regular dialogue and cooperation among States-- including participation of concerned stakeholders-- are essential in all regions. Dialogue and cooperation are necessary to operationalize regimes for free circulation of labour/persons across regional economic integration initiatives in several world regions including the Andean Community and Mercosur in the Americas, as well as the East Africa Community, the Economic Community of West African States. 

D.
REINFORCING THE MIGRATION AND DEVELOPMENT NEXUS

Current experience shows that migrant worker protection is an integral and fundamental basis for ensuring that labour migration contributes to development, both in countries of origin and destination.


Migrant workers are actors in development both in host and home countries. They contribute skills, labour, knowledge and initiative to progress of host countries. They also make major contributions to home countries with their remittances, which contribute to improving human capital and local economies through expenditures on improving housing, schooling, healthcare, and nutrition of family members and entire communities.  


However, since labour is not a commodity, as stated by the Constitution of the ILO, it is essential to emphasize that the migration-development nexus must be constructed on a human rights-based approach.


Social and labour conditions of migrant workers and the degree of integration of migrants determine the levels and extent of economic and social contributions they make to social and economic welfare in host countries.  Specifically, the conditions of migrant workers directly affect the level and nature of their contributions to social welfare, human capital formation, and development in countries of origin.  


While protection of human rights of all migrants is a legal, political and ethical imperative in its own right –regardless of economic, financial or other considerations—protection of migrant workers, preventing discrimination, ensuring equality of treatment, and enhancing integration are demonstrably essential measures to ensuring that migration indeed contributes substantially and positively to development—economic and social, in host and home countries alike. 


In this aspect, international labour law provisions regarding rights to organize and collective bargaining of all migrant workers are especially relevant.  All 178 member States of the ILO, by virtue of their membership and the 1998 ILO Declaration on Fundamental Principles and Rights at Work, are bound to uphold the legal standards contained in the eight fundamental International Labour Conventions, which bear on freedom of association and collective bargaining, the prohibition of forced labour, equality and non-discrimination and the effective abolition of child labour. According to the jurisprudence of the ILO Committee of Experts on the Application of Conventions and Recommendations, these conventions apply to all workers, including migrants, irrespective of their status.  


On its part, the International Labour Conference established that all International Labour Standards apply to all workers, regardless of nationality or status, unless otherwise explicitly stated.


This jurisprudence was affirmed and strengthened in the Americas by the opinion of the Inter-American Court of Human Rights of 17 September 2003 which clearly reinforces the application of international labour standards to non-national workers, including those in irregular status.

“The Court found that non-discrimination and the right to equality are jus cogens, applicable to all residents regardless of immigration status. Non-discrimination and the right to equality, the Court said, dictate that States cannot use immigration status to restrict the employment or labor rights of unauthorized workers, giving unauthorized workers inter alia equal rights to social security (see paragraph 157). The Court acknowledged that governments have the right (within the bounds of other applicable human rights norms) to deport individuals and to refuse to offer jobs to people without employment documents. However, the Court said, once the employment relationship is initiated, unauthorized workers become rights holders entitled to the full panoply of labor and employment rights available to authorized workers”.
 


In its conclusions, "The Court decides unanimously, that:

“The migrant quality of a person cannot constitute justification to deprive him of the enjoyment and exercise of his human rights, among them those of labour character.  A migrant, by taking up a work relation, acquires rights by being a worker that must be recognized and guaranteed, independent of his regular or irregular situation in the State of employment.  These rights are a consequence of the labour relationship."

Conclusions


Accommodating labour migration in the context of inevitably greater diversity and social change requires implementing a policy framework that assures respect for migrants’ rights, dignity and equality of treatment in the practice of States and societies.  


This requires adhering to basic international human and labour rights standards, addressing labour market needs and composition, ensuring decent work opportunities for all, enacting legislation and measures to combat discrimination and promote integration, and implementing accompanying practical measures.  


In the Americas, the Bahamas, Barbados, Belize, Bolivia, Brazil, Chile, Colombia, Cuba, Dominica, Ecuador, El Salvador, Grenada, Guatemala, Guyana, Honduras, Jamaica, Mexico, Nicaragua, Peru, Saint Lucia, Trinidad and Tobago, Uruguay, and Venezuela have ratified ILO Conventions 97 and/or 143 on migration for employment and/or the 1990 International Convention on migrant workers.  Argentina and Paraguay have signed the 1990 Convention, the preliminary step to ratification.  


Application of these standards together with the new international frameworks for migration management can place technical cooperation at the service of implementing the best principles and practices for regulating international migration.


As the Conclusions of the 2004 International Labour Conference highlighted, Governments, employers’ and workers’ organization and the ILO, together with parliamentarians and civil society organizations have fundamental roles to play in assuring a rights-based approach to international labour migration.  

Presentation by the Office of the United Nations High Commissioner For Refugees (UNHCR)

MIXED MIGRATORY FLOWS AND THE INTERNATIONAL PROTECTION OF REFUGEES IN THE AMERICAS: RECENT DEVELOPMENTS AND BEST PRACTICES

I.
INTRODUCTION

On behalf of the Office of the United Nations High Commissioner for Refugees (UNHCR) I would like to thank the invitation of the Ambassador  Francisco Villagrán de Léon, President of the Committee on Juridical and Political Affairs, as a follow up of  resolution AG/Res. 2141 (XXXV/O/05), to refer to recent developments and best practices in the implementation of the “Inter-American Programme for the promotion and protection of Human rights of migrants, including migrant workers and their families”.

Migration is a worldwide phenomenon with broad economic, social and security consequences. The number of migrants at the global level is estimated at 200 millons
, more than double the figure estimated in 1970. Although the global number of refugees is at its lowest level in the last 25 years, Latin America and the Caribbean is the only region in the world where there is an increase in the number of refugees and other persons of concern to UNHCR. The number of persons of concern to UNHCR in Latin America reaches three million persons, being Colombia one of the countries with the highest number of internally displaced around the world.

As a consequence of the phenomenon of “globalization”, international migration will continue to grow and to affect all regions of the world, including the Americas, where many countries become simultaneously countries of origin, countries of transit and countries of destination, for migrants and asylum seekers and refugees alike. 

Despite the clear differences between migrants and refugees, and the distinct legal regimes established for their treatment and protection, nowadays asylum seekers and refugees are mixed within the same regional and global migratory flows. In some cases, refugees may also be compelled to resort to smuggling networks and sometimes they become victims of human traffickers, in their attempt to gain admission in a State. As a result, asylum seekers and refugees are often presumed to be migrants until they can prove otherwise. 

In some States asylum policies are being dealt with as immigration policies, and not as part of policies for the protection of refugees. This explains UNHCR’s interest in underlining the nexus between migration and asylum, in a context whereby restrictive policies and growing migratory controls affect asylum policies and refugee protection. 

The sovereign right of States to adopt migratory policies has been reiterated in the jurisprudence of the human rights organs of the Inter-American System. However, it has been also indicated that the adoption of migratory policies has limits established by human rights instruments. In the case of refugees, we refer to the 1951 Convention Relating to the Status of Refugees and its 1967 Protocol, as well as the American Convention on Human Rights and the American Declaration on the Rights and Duties of Man, and in particular, to the right to seek and enjoy asylum, the respect of the principle of non-refoulement – by virtue of which a refugee can not be expelled to any territory where his/her life, security or liberty may be at risk owing to the persecution suffered or feared –, and the non sanction for illegal entry.

Since both categories refer to vulnerable groups, an enhanced understanding and application of the legal regime for the protection of migrants will lower the pressure on asylum systems and the protection of refugees.

Precisely for this, the identification of the persons in need of international protection within mixed migratory flows is one of the major contemporary challenges for refugee protection, as highlighted in the Agenda for Protection, a roadmap to improve refugee protection worldwide adopted by States in December 2001
.

Today, the international protection of refugees implies a better understanding of the complex phenomenon of migration, and in particular, the composition of mixed migration flows. In order to preserve the institution of asylum, it is necessary to establish a clear distinction between migrants and refugees, without denying the inherent rights of all persons under the jurisdiction of a State, regardless of their nationality or migratory status. States should also set up concrete mechanisms for the identification of persons in need of international protection.

Furthermore, the “Mexico Declaration and Plan of Action to Strengthen the International Protection of Refugees in Latin America” adopted by 20 Latin American States in Mexico City, in November, 2004, recognizes the occurrence of mixed migratory flows in the continent, in which persons who can qualify for refugee status are also immersed. It is necessary to establish legal safeguards to ensure the identification of these individuals and their access to refugee status determination procedures. As we will see, the Mexico Plan of Action provides us a new opportunity to support States’ efforts to reinforce their national and regional legal and institutional frameworks for the identification and treatment of those in need of international protection in the region, as well as for the search of durable solution for their plight. 

As in the Americas, UNHCR is also supporting many States in different parts of the world, for example Pakistan, Iran and Afghanistan, in the case of Afghans, and the countries of Northern Africa and the European Union in the Mediterranean basin, to promote a close cooperation in matters related to migration in a manner sensitive to the protection needs of refugees. 

II.
RECENT DEVELOPMENTS AND BEST PRACTICES IN THE IMPLEMENTATION OF THE “INTER-AMERICAN PROGRAMME FOR THE PROMOTION AND PROTECTION OF THE HUMAN RIGHTS OF MIGRANTS, INCLUDING MIGRANT WORKERS AND THEIR FAMILIES”

Bearing in mind the importance of identifying asylum seekers and refugees within mixed migratory flows, the actions taken by UNHCR that fall under the “Inter-American Programme for the Promotion and Protection of the Human Rights of Migrants” can be summarized as follows:

1. Participation in regional fora on migration.

UNHCR participates with observer status at the Regional Conference on Migration (Puebla Process) and the South American Conference on Migration with the aim of supporting States in the setting of specific safeguards for the identification and protection of asylum seekers and refugees within mixed migratory flows, as well as to reinforce the legal and institutional frameworks for their treatment.

UNHCR welcomes these spaces of dialogue, discussion and consultation that demonstrate the importance of international multilateral cooperation to analyze and better understand the phenomenon of migration and its interface with refugee protection. These regional fora allow States to adopt tools for the identification of migrants and refugees, while clearly acknowledging their differences and the distinct applicable legal frameworks for their protection. 

It is clear that the dynamic and flexible quality of regional migration fora allows for the exchange of best practices. At the same time, they have facilitated the strengthening of the legal and institutional framework for the protection of refugees in the region.

2. Technical advice for the revision and adoption of refugee and immigration legislation.

The vast majority of countries in the continent have ratified one or both international instruments for the protection of refugees. Some countries have enshrined the right to asylum at the constitutional level, and most of the countries have adopted national refugee legislation. The majority of Latin American States apply the broader refugee definition proposed by the 1984 Cartagena Declaration on Refugees, and some countries recognize that persecution can be related to the individual´s gender and age. With the exception of one Latin American country, all countries in the region have national organs for refugee status determination and, as a consequence, refugee status determination is directly undertaken by national governmental authorities. 

In this vein, it is important to note that during the last year, new refugee legislation was adopted in Bolivia and El Salvador. In both cases, the national legislation includes the broader refugee definition proposed by the 1984 Cartagena Declaration on Refugees. On the other hand, both the Congress of Argentina and Uruguay have approved domestic refugee legislation, which is pending formal approval by their respective Senates in the coming months. There are also draft enactment legislation in discussion in Chile, México and Nicaragua. Furthermore, a new immigration law was adopted in Costa Rica and there is also a bill under discussion in Panama.

As a best practice, UNHCR would like to highlight that the strengthening of the regional legal framework has also enabled the cooperation among the different international organizations, as well as the participation of civil society.

UNHCR has supported those legal efforts and reiterates to States its willingness to provide technical advice for the adoption and amendment of their national refugee and immigration legislation.

3. Support for the establishment of fair and efficient refugee status determination procedures

In Latin America, with the exception of one country, UNHCR does not undertake refugee status determination under its mandate. It is the States themselves who are taking those decisions. However, in some countries, those mechanisms are still incipient and require more technical and financial resources to ensure their effectiveness and sustainability. In this vein, the Mexico Plan of Action prioritizes the strengthening of the national commissions for the determination of refugee status.

In this field, it is important to underline the following best practices:

a) Cooperation North-South and South-South

UNHCR has promoted the exchange of best practices among countries for the strengthening of refugee status determination procedures. For example, a cooperation programme was developed between the IRB of Canada and the Mexican Commission for Refugees (COMAR). By the same token, members of the National Commissions for the determination of refugee status from Dominican Republic and Panama have been trained by the Mexican Commission for Refugees (COMAR).

Likewise, the Mexico Plan of Action to Strengthen the International Protection of Refugees in Latin America represents a new opportunity to foster North-South and South-South cooperation among States, through twinning projects, taking advantage of the local capacity of some States to share their experiences and best practices with other countries in the region.

b) Capacity building/institutional reinforcement projects 

Costa Rica benefited from the support of the United States of America for the re-structuring of its Immigration Directorate, which is the national body in charge of refugee status determination. Likewise, Ecuador strengthened its National Commission for the determination of refugee status, with the support of the German Agency for Development (GTZ), through the refurbishing of their premises and the provision of equipment and furniture. In addition, both countries received support from UNHCR to strengthen their national mechanisms for refugee status determination.

c)
Latin American training programme on internatinal refugee law 

As part of the implementation of the Mexico Plan of Action and as a means to reinforce national eligibility commissions on refugee status determination procedures, UNHCR held its III Regional Latin American Course on International Refugee Law in Buenos Aires, Argentina, at the end of September 2005. A total of 27 governmental refugee adjudicators participated (including 16 female adjudicators), coming from 14 Latin American countries. The course consists of a 10- week learning distance phase and 1-week workshop. As part of the trainers, support was provided by a Federal Canadian judge, member of the International Association of Refugee Law Judges, and governmental officials from Argentina and Mexico, as well as regional experts on human rights.

The IV Regional Course on International Refugee Law will be held in Quito, Ecuador at the end of June, 2006, and the participation of 25 governmental officials from all over Latin America is expected.

d)
Training of national eligibility commissions.

As part of the implementation of the Mexico Plan of Action and the strengthening of the national commissions for the determination of refugee status, UNHCR held different national training workshops during 2005, addressed to governmental officials in Argentina, Bolivia, Costa Rica, Colombia, Cuba, Dominican Republic, Ecuador, El Salvador, Mexico, Nicaragua, Panama, and Peru.

4. Regional Training to border and immigration officials to identify persons in need of protection within mixed migratory flows.

Within the framework of the Regional Conference on Migration (Puebla Process), UNHCR would like to highlight as a best practice the regional training initiative of the governments of Canada, Mexico and the United States of America, addressed to border and immigration officials. UNHCR participates in this regional training through the presentation of a module on refugee protection, which underlines the importance of having basic knowledge to recognize the existing differences between migrants and refugees, and to identify those who are in need of international protection within mixed migratory flows. 

The first training the trainers session was held in San Salvador, El Salvador in February, 2005, and was attended by 42 immigration and consular officials from Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and Panama. This training represents a clear example of regional cooperation to reinforce local capacity in the different countries, through the exchange of best practices, and it also reaffirms the importance to join efforts and limited resources to avoid duplication and achieve more impact. 

Recently, in January 2006, this regional training initiative was replicated in Managua, Nicaragua with the participation of 25 immigration and police officials, coming from the main border points of the country.

5. Closer dialogue and cooperation between UNHCR and IOM

UNHCR would like also to underline as a best practice the growing cooperation between the IOM staff and our offices in the Americas. In this vain, an annual meeting is jointly organized by UNHCR and IOM with Caribbean States to respond to migratory movements in the region and its impact on refugee protection. Furthermore, we also coordinate actions to reinforce Immigrations Directorates and to support the revision of immigration laws.

In the case of Colombia, UNHCR coordinates actions with IOM and the Foundation Esperanza to combat smuggling and trafficking in persons.
6. Strengthening of national and regional protection networks

It is also relevant to continue reinforcing the local capacity of national and regional protection networks in Latin America, so that they can properly identify those who are in need of protection, and support the referral of such cases to the authorities and national bodies in charge of the determination of refugee status. For this purpose, UNHCR regional training activities include a space for civil society organizations as a means to foster information sharing sessions with States and international organizations on their activities undertaken for the identification and proper treatment of asylum seekers and refugees.

7. Better use of the standards established by the International System for the Protection of Human Rights.

In the last years, the Inter-American System for the Protection of Human Rights has had the opportunity to deal with concrete cases related to asylum seekers, refugees, internally displaced, stateless persons and migrants, both by the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights, through their contentious and advisory jurisdictions. For instance, it is important to mention that currently there are more than 10.000 persons, most of them members of internally displaced communities, under protection measures of the Inter-American Court of Human Rights.

UNHCR is confident that the human rights standards established by the Inter-American System for the Protection of Human Rights will continue to be used by States, international organizations and civil society to complement the protection of refugees, stateless persons, internally displaced and migrants, bearing in mind their differences as categories of vulnerable persons and the distinct applicable legal and institutional frameworks. 

III.
FINAL CONSIDERATIONS

UNHCR would like to reiterate its interest to continue working with States in strengthening the legal and institutional framework for the protection of refugees, through the exchange of best practices. Taking into account the existing differences between migrants and refugees, as well as the distinct applicable instruments for their protection, UNHCR reiterates to States its commitment and willingness to continue supporting them in the fulfillment of their international obligations regarding refugee protection, as well as its interest to provide technical advice for the establishment of specific safeguards for the identification and protection of asylum seekers and refugees within mixed migratory flows. 

Juan Carlos Murillo González

Senior Legal Officer

UNHCR/ACNUR

10 March, 2006

Presentación de la Organización Internacional para las Migraciones (OIM)
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A la Sesión Especial de la Comisión de Asuntos Jurídicos y Políticos de la OEA, relativa al 

Programa Interamericano para la Promoción y Protección de los Derechos Humanos 

de los Migrantes, incluyendo los Trabajadores Migrantes y sus Familias 

16 de Marzo de 2006


Muchas gracias por la invitación a la OIM para participar en la Sesión Especial de la CAJP sobre el Programa Interamericano para la Promoción y Protección de los Derechos Humanos de los Migrantes, junto con otros organismos multilaterales. Quisiera aprovechar esta ocasión para felicitar a la OEA y a los Estados Miembros por la coordinación en la elaboración de este Programa y por la adopción del mismo en la pasada Asamblea General. A título personal, quisiera también felicitar a Eduardo Acevedo, de la Misión Permanente de Argentina ante la OEA, y a Carmen de la Pava por su tenacidad y buenos oficios. 

Se me pidió que compartiera con Uds. aquí hoy la experiencia de la OIM en la implementación de las actividades enunciadas en el Programa, y que incluyera las mejores prácticas de nuestra organización llevadas a cabo durante el pasado año. A modo de aclaración inicial, la OIM es una organización internacional intergubernamental que tiene un mandato de brindar asistencia a Gobiernos y migrantes, velando por el respeto efectivo de la dignidad humana y el bienestar de los y las migrantes. A pesar de que la OIM no tiene un mandato de protección formal, es decir, sobre la base de un tratado de Derecho internacional, si presta protección de facto a aquellas personas que son asistidas por la organización.


Así pues, pretendo destacar en mi presentación el trabajo realizado en el hemisferio que está orientado hacia el cumplimiento de los objetivos específicos del programa. A ese efecto, intentaré dar una visión general por subregiones:


En primer lugar, hay que mencionar el importante rol que cumplen los distintos procesos regionales de diálogo sobre el tema migratorio como foros de intercambio de mejores prácticas y cooperación internacional. La OIM tiene una estrategia de impulsar el respeto y protección de los Derechos Humanos de los y las Migrantes y de analizar de forma proactiva las causas de la migracion y buscar soluciones prácticas.  En concreto, la Conferencia Sudamericana de Migración
, de la que la OIM actúa como Secretaría Técnica, detalla en su Plan Estratégico acciones destinadas a la “asistencia y protección de los derechos humanos de los migrantes y de los nacionales residentes en el exterior”. En el último año, la Conferencia se encuentra en un proceso de revisión y evaluación de acciones para medir de forma más efectiva los logros alcanzados. Cabe señalar que, a raíz del tratamiento de los derechos humanos de los migrantes en el ámbito de la Conferencia, el MERCOSUR decidió crear en el 2005 un comité de alto nivel para que abordara la temática, incluyendo la trata de personas. Este constituye un ejemplo de interacción e intercambio entre procesos. Por otro lado, en el marco de la Conferencia Regional de Migración o Proceso Puebla
 (en el que la OIM participa como observador y, en ocasiones, implementa actividades contenidas en su Plan de Acción) resulta importante destacar que recientemente:

· se creó por primera vez un Grupo de Trabajo sobre Migración y Salud, que informa a la Red de Funcionarios de Enlace sobre Protección Consular, y que sirve como un mecanismo de enlace de comunicación y coordinación virtual. 
· se abrió un consulado centroamericano en Veracruz para atender las necesidades de los y las migrantes centroamericanas. 
· en diciembre de 2005 se realizó en Nicaragua un taller sobre los estándares de pasaportes y su emisión en los países miembros de la CRM. A partir del taller, se van a generar una serie de propuestas de seguimiento del tema. 
· se solicitó a la OIM que brinde apoyo técnico para realizar un taller sobre redacción de legislación migratoria para los países miembros que se encuentren en la fase de preparación o aprobación de nuevas leyes sobre migración o de reformas a éstas, y que deseen participar. 

· en julio de 2005 se llevo a cabo un seminario en Managua sobre la migración como instrumento de desarrollo local; 
· en febrero de 2006 se realizó en San Salvador un seminario-taller sobre “Sector Privado y Migración”, bajo el auspicio de la CRM y co-patrocinado por el Gobierno de México. En dicho seminario, se lanzo un proyecto piloto para intensificar el impacto de las comunidades de salvadoreños en Washington, DC y Los Angeles. 


Me gustaría resaltar dos ejemplos de proyectos regionales exitosos que la OIM viene implementando en el marco de la CRM:

1.
Fondo de reserva de la CRM para la asistencia de migrantes intrarregionales en situación de alta vulnerabilidad. 
De este proyecto, existen una serie de lecciones aprendidas. En su orden, los casos atendidos según cantidad numérica por tipo de vulnerabilidad fueron:  a) menores no acompañados, b) personas víctimas de accidentes ferroviarios y que como consecuencia de éstos han quedado discapacitados, c) traumas psicológicos, d) otro tipo de enfermedad o lesión. Si bien originalmente la asistencia estaba prevista para retornos vía terrestre, dada la condición de salud y vulnerabilidad de los migrantes asistidos, un gran porcentaje de retornos se realizaron vía aérea. Los casos que se atendieron vía terrestre se hicieron con la asistencia de ambulancias, primordialmente facilitadas por las instancias involucradas y/o la Cruz Roja. Las solicitudes de asistencia fueron transferidas a la OIM principalmente por los institutos/direcciones de migración y/o direcciones consulares.  En algunos casos también se recibieron solicitudes de ONGs, principalmente para la atención de menores no acompañados, que fueron también coordinados con las instancias antes citadas. La mayoría de los casos requieren un promedio de 7 días para ser resueltos, incluyendo documentación y arreglo de transporte.  Una de las principales variables en la disponibilidad de salida de la persona depende de su estado de salud, dada su situación de vulnerabilidad específica. El mayor porcentaje de asistencias tuvo como lugar de origen México, seguido por Guatemala. La nacionalidad de los migrantes era mayormente hondureña, seguida por salvadoreña, y en menor medida nicaragüense y guatemalteca. Un porcentaje importante de los recursos fue destinado a una asistencia aérea colectiva, ya que los desastres en infraestructura provocados por el Huracán Stan imposibilitaron los traslados regulares vía terrestre.  Los fondos permitieron la atención de más de 200 personas, del cual poco más del 60% fueron mujeres. Considerando las situaciones de vulnerabilidad con una perspectiva de género, es importante acotar que en el caso de las mujeres se da una tendencia importante en asistencias a menores de edad no acompañadas, algunas de ellas incluso con sus hijos e hijas, y por 'enfermedad' producto de la agresión física y psicológica por parte, ante todo, de personas pertenecientes a redes de trata y tráfico.   Entre los hombres, los principales casos son también menores de edad no acompañados y personas que han perdido alguna de sus extremidades producto de accidentes ferroviarios -o asaltos en éstos.

1. Proyecto Sistema de Información Estadística sobre las Migraciones en Mesoamérica (SIEMMES)

La propuesta de transformar el SIEMCA en el Sistema de Información Estadística sobre las Migraciones en Mesoamérica (SIEMMES) surge como parte de la Iniciativa Mesoamericana para el Desarrollo Humano del Plan Puebla-Panamá y en mayo de 2003, el Gobierno de México confirmó oficialmente su decisión de participar en el proyecto. SIEMMES ha establecido un Sistema de Información Estadística que permite conocer y monitorear la magnitud y características de los movimientos migratorios que se producen entre, desde y hacia los países de América Central y México, mediante la articulación y compatibilización de los datos generados por las distintas fuentes de los ocho países integrados en el proyecto: Belice, Costa Rica, El Salvador, Guatemala, Honduras, México, Nicaragua y Panamá. La implementación del SIEMMES a partir de abril de 2005 constituye un enriquecimiento notable del Proyecto SIEMCA que fue originalmente focalizado en el conocimiento del comportamiento de la migración internacional desde varios puntos de vista: por un lado implica su ampliación geográfica con la incorporación de México al Sistema y, por otro, adquiere una mayor proyección al proponerse la diversificación de sus productos y resultados. Esta diversificación se da a fin de atender necesidades e intereses de información por parte de otros sectores y organismos nacionales y regionales vinculados con el desarrollo, cuyas políticas y acciones tienen relación con aspectos migratorios.
Seguidamente, quisiera comentar brevemente la experiencia de seis años seguidos del Programa de Educación (MEP
/OIM/USAID/CR-USA) en Costa Rica. Procurando dar una mano a la niñez inmigrante en Costa Rica, especialmente proveniente de Nicaragua, se planteo este Programa, con el propósito de emprender una lucha a favor de los derechos de esta niñez en desventaja, usando dos fuertes banderas para ello: el derecho a la no discriminación y el derecho a la educación de calidad con equidad. La interculturalidad, entendida como la mutua comprensión, respeto y valoración entre las culturas, ha sido uno de los enfoques mas importantes promovidos por el Programa, con el fin de lograr la integración social entre la cultura que llega y la que le recibe. Aplicando una metodología llamada de mediación en la competencia
, se ha contribuido a disminuir la deserción escolar y la repetición de curso. El mejoramiento de la autoestima, de las calificaciones y de la actitud de los niños y niñas hacia el estudio ha sido evidente y hasta sorprendente. 


A continuación, destacaría un proyecto que condensa la vasta experiencia de la OIM en el combate de la Trata de Personas y que se ha desarrollado en el pasado año con el apoyo de la Oficina de Población, Refugiados y Migración del Departamento de Estado de los Estados Unidos. La serie de Módulos de Capacitación contra la Trata de Personas ha sido diseñada para proveer a Gobiernos, ONGs, y donantes con un kit de capacitación para el combate de la Trata de personas de forma rápida y efectiva. Con un contenido fácilmente adaptable a diferentes contextos e idiomas, la serie de cuatro módulos aporta una introducción a aquellos componentes esenciales de las actividades para combatir este problema, tales como Campañas de Información, Cooperación y Trabajo en red, Retorno y Reintegración, y Fortalecimiento de Capacidades. Cada módulo es una herramienta independiente que contiene la información necesaria para llevar a cabo dos días de entrenamiento, e incluye una guía para el facilitador de la capacitación, un cuaderno de trabajo para los participantes, y herramientas y actividades que acompañan el currículo del entrenamiento. Asimismo, cada módulo incluye conceptos básicos y definiciones relacionadas con la trata, así como una sección que describe la elaboración y como usar indicadores para medir el nivel de éxito de las actividades para el combate a la Trata y ejemplos prácticos relacionados con el tema de cada módulo. Los módulos también pueden ser implementados conjuntamente como componentes complementarios de intervenciones en contra de la Trata. Cada módulo contiene una sección sobre indicadores de desempeño y cómo evaluar programas contra la trata de personas, lo cual es altamente necesario a fin de comprobar cuál ha sido el progreso de la intervención hacia la consecución de los objetivos, así como identificar problemas de forma temprana y permitir medidas de corrección.  Esperamos que estos módulos sirvan para avanzar en la lucha contra la trata en el hemisferio. 


Otras experiencias rescatable en el marco de la trata de personas son:

· el proyecto de Capacitación regional en trata de personas para policías, funcionarios de migración y fiscales, bajo el cual se capacitaron a 65 funcionarios de gobierno de Argentina, Brazil, Bolivia, Colombia, Ecuador, Paraguay, Perú y Uruguay sobre las causas y consecuencias del fenómeno,  perfiles de los tratantes y las víctimas, como identificar victimas de trata, inteligencia sobre la trata, el papel de los socios, trabajo en red, y técnicas de investigación de casos de trata. El proyecto se basa en una serie de mejores prácticas que la OIM ha condensado en esta capacitación y que recoge recomendaciones de psicólogos sobre cómo los funcionarios de migración, fiscales, y policías deben hablar con víctimas de trata, de una forma apropiada. 
· la campaña de sensibilización contra la trata de personas en Bolivia OIM/OEA/USAID realizada en televisión sobre trata para explotación laboral y/o sexual de mujeres, hombres, niños y niñas; o las campañas de información para Centroamérica y Colombia con el BID y la Fundación Ricky Martin. 

Como parte de la continua asistencia técnica que la Organización Internacional para las Migraciones (OIM) viene prestando al Comité Inter-Americano contra el terrorismo (CICTE) de la Organización de Estados Americanos (OEA), durante el pasado año la OIM llevó a cabo una serie de misiones de evaluación de la gestión migratoria en las Bahamas, Trinidad y Tobago, la República Dominicana, Haití, y Barbados.  La evaluación cubrió las siguientes áreas: el marco legislativo, institucional y de política migratoria;  la emisión para pasaportes y visas; los puertos de entrada y procedimientos operativos existentes; y la capacidad de los recursos humanos y tecnológicos. Los reportes finales fueron compartidos con los Gobiernos involucrados y se espera que ayuden a aportar soluciones para gestionar la migracion de forma eficiente y ordenada. 


Para terminar, quisiera recalcar que la OIM también trabaja en el ámbito de migración y salud, principalmente en el tema de HIV/SIDA, migrantes, y poblaciones móviles. Esta es una área que no esta reflejada en el Programa, tal cual fue aprobado. 

Muchas gracias por su atención.
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I.
Introduction


There are nearly 200 million international migrants in the world, 3% of the world’s population.  Eighty percent of migrants are economically active in their host countries. Of international migrants, 2.5 to 4 million cross international borders without authorization each year.  Unauthorized immigration, the smuggling and trafficking of people, and the protection of the rights of migrant workers are primary political and policy problems for almost every country in the hemisphere, including those that are primarily receiving nations such as the US, Argentina, Belize, Canada, Chile Costa Rica, Panama, and Uruguay, and for those countries that both send and receive migrant workers, such as Brazil, Mexico and Venezuela.


As many countries in the hemisphere address migration policy, the question of protection of workers’ rights is often not part of the debate.  Countries are more apt to focus on issues of border security, employer sanctions and criminalization of immigration as ways to address their migration issues.  This approach ignores the human rights of the migrants themselves, as well as a powerful tool to reduce employer incentives to hire and exploit migrant workers.


Recently, the Inter-American Court of Human Rights issued an advisory opinion (Opinión Consultiva 18) on the treatment of unauthorized migrant workers and their labor rights. OC-18 provides that as a matter of compliance with the anti-discrimination provisions of various Inter-American treaties, countries must protect the rights of all migrant workers. Implementation of the Court’s opinion must, as a legal matter, be part of OAS member states’ migration policy discussions.  Further, as a practical matter, making sure that migrant workers’ labor rights are protected – no matter when or how a worker came to a country – ensures that unscrupulous employers will find no advantage in hiring and abusing undocumented workers.  As such, this element can form a potent part of a country’s migration policy.


This submission looks at good and bad practices – both on the part of the government and the judicial system as well as on the part of different non-governmental organizations – and is based largely on experiences in the United States.  We conclude that the principle of equality and non-discrimination must be at the core of any strategy aimed at improving conditions for migrants, both in the host country and the sending countries. We invite the working group, and civil society in other countries, to collaborate on a hemispheric-wide analysis of current practices and best practices, in order to promote OC-18 and a credible, humane immigration labor policy, in the hemisphere.

II.
Principle of equality and non-discrimination as applied to migrants in the Inter-American Human Rights System

A.
Inter-American Court’s Advisory Opinion on the Legal Status and Rights of Undocumented Migrants


In September of 2003, the Inter-American Court issued Advisory Opinion OC-18 on the Rights of Undocumented Migrants,
  in which it held international principles of human rights prohibit discrimination on the basis of immigration status, using the term “discrimination” to refer to “any exclusion, restriction or privilege that is not objective and reasonable, and which adversely affects human rights.”


The Court’s decision made clear that countries have the right to decide under what conditions foreigners may enter its borders, but once a worker enters into an employment relationship, “the migrant acquires rights as a worker, which must be recognized and guaranteed, irrespective of his regular or irregular status in the State of employment.”
  It then outlined the different labor rights which it said were fundamental and must be respected by member countries.


OC-18 provides an important precedent that may help counteract restrictions on the rights of migrant workers to protection under human rights law, and has been recognized in the observations and recommendations of the annual report from the Inter-American Court, approved by the OAS General Assembly on June 8, 2004.
  Recently, the Human Rights Commission of the High Commission on Human Rights at the United Nations recognized the decision in its resolution 2005/47.

B.
Good Practices vis-à-vis Migrants in and Irregular Status
1.
Confidentiality and (non) Cooperation Policies of Administrative Enforcement Agencies


Worker advocates in the US believe that the only way to adequately enforce labor rights of all workers is to establish a clear “firewall” between labor enforcement and immigration enforcement; that is, to make it clear that a workers’ immigration status is never a subject of questioning in a labor dispute.  In an attempt to ensure that “firewall” is in place, they have developed a number of tools within the court and administrative systems.  In general, the policies represent a step forward in protecting migrant workers’ access to remedies for violation of labor rights.  However, many of the policies are discretionary or weak, and to be truly meaningful, a specific policy that governs the rights of all workers in all situations should be developed.  Otherwise, the existence of this protection will depend in large part on the geographic location in which the worker worked, and the specific law that was violated. 


Federal agencies in the United States specifically have recognized that the failure to ensure equal access to labor law enforcement for undocumented migrants has a detrimental impact on all workers, nationals and migrants alike.  As such, the following agencies have instituted policies that offer some limited protection to undocumented migrants who make complaints or whose employers threaten to turn them in to immigration authorities if they complain.


Department of Homeland Security (formerly Immigration and Naturalization Service).  Since the late 1990’s U.S. immigration authorities have had a policy which gives some protection to workers when an employer threatens to turn them into immigration personnel, thought that protection is somewhat discretionary.


A Special Agents Field Manual for the agency says that when the agency receives information concerning the employment of undocumented or unauthorized aliens, officials must "consider" whether the information is being provided to interfere with employees’ rights to organize or enforce other workplace rights, or whether the information is being provided to retaliate against employees to vindicate those rights.
  If immigration authorities determine that the information may have been provided in order to interfere with employees' rights, "no action should be taken on this information without the review of District Counsel and approval of the Assistant District Director for Investigations or an Assistant Chief Patrol."  SAFM 33.14(h).  Unfortunately, because this policy grants discretion to the immigration authorities, it is viewed by many advocates as an unreliable protection.  

2. Agency Commitment to Enforcement of Labor Laws for all Workers.

In 1998, the US Department of Labor (DOL) entered into a Memorandum of Understanding (MOU) with the INS (Immigration and Naturalization Service, which is now the Department of Homeland Security, or DHS) establishing that the labor agency will not report the undocumented status of workers if discovered during an investigation triggered by a complaint made by an employee when there is a labor dispute, nor will it inquire into a worker’s immigration status while conducting a complaint-driven investigation.
  Included among the MOU’s stated goals are: 

· reduce economic incentives for the employment of unauthorized workers and the consequential adverse effects on job opportunities, wages and working conditions of authorized U.S. workers by increasing employers’ compliance with minimum labor standards;

· avoid the further victimization of unauthorized workers employed in the U.S. by employers which may seek to abuse the enforcement powers of the signatory agencies to intimidate or punish these workers; and, 

· promote employment opportunities for legal authorized U.S. workers and improvements in their wages, benefits, and working conditions.


The principal federal law that protects workers’ rights to be paid is the Fair Labor Standards Act (FLSA).  FLSA protects most workers’ rights to a minimum wage (currently set at a very low $5.15 per hour), and to overtime pay of one and one half times the regular rate of pay for hours worked over 40 in one week.  Following the Supreme Court’s decision in Hoffman Plastic Compounds, Inc. v. NLRB (discussed below), DOL has stated that it will fully and vigorously enforce the FLSA without regard to whether an employee is documented or undocumented.”
 Like the federal laws, most state labor and employment laws contain no provision that distinguishes between documented and undocumented workers.


The Equal Employment Opportunities Commission (EEOC), which enforces a number of anti-discrimination laws in the United States, has a similar policy of enforcing the law on behalf of all persons who suffer workplace discrimination.

3. Protections From Disclosure of Immigration Status in Formal Legal Proceedings


In the United States, when formal legal claims are filed in court, both parties are allowed to ask a broad range of questions, and ask for a broad range of documents, from the other party in a process called “discovery.”  The subject matter of discovery covers anything relevant to a claim or defense, or anything that might become relevant.  Attorneys representing employers in claims brought by migrants are increasingly using the discovery process to inquire into a plaintiff’s immigration status, ostensibly to obtain information that is allegedly relevant to the damages claimed.  These measures clearly serve to intimidate the plaintiff into dropping the charges altogether, due to fear of retaliation and potential immigration consequences.  


A series of state and federal cases protect workers from having to disclose their immigration status in legal proceedings.  The most recent decision, in a discrimination case called Rivera v. NIBCO
 from an intermediate appellate court covering the western coast of the United States, indicates that at least some courts understand this dynamic.  As against the employers’ argument that it “needed” disclosure of status in order to present its defense that the plaintiffs were not entitled to back pay after the U.S. Supreme Court’s decision in Hoffman Plastic Compounds, Inc. v. NLRB (discussed in greater detail below), the Court weighed the plaintiffs’ interest in non-disclosure, and said:

Granting employers the right to inquire into workers’ immigration status in cases like this would allow them to raise implicitly the threat of deportation and criminal prosecution every time a worker, documented or undocumented, reports illegal practices or files a Title VII action.  Indeed, were we to direct district courts to grant discovery requests for information related to immigration status in every case involving national origin discrimination under Title VII, countless acts of illegal and reprehensible conduct would go unreported.


In a similar case for unpaid wages and overtime noted above, Zeng Liu,
 the defendant made a discovery request for the disclosure of plaintiff garment workers’ immigration status, but the federal court denied the request on the grounds that release of such information is more harmful than relevant.

C.
Bad Practices: Failures to Ensure Non-Discrimination in the Application and Enforcement of Labor and Employment Rights for All Migrants


Despite some of the promising practices from the United States specifically discussed above, while workers generally have equal rights under U.S. labor and employment laws regardless of immigration status, with some exceptions outlined here, equal remedies remain elusive and are denied in many circumstances.  Because rights are often meaningless without a remedy, this failure is crucial.  The practices discussed in this section are not unique to the United States, and are raised solely for the purpose of highlighting specific issues for the OAS Committee on Juridical and Political Affairs’ Working Group on the Inter-American Program for Promotion and Protection of the Human Rights of Migrants to consider in developing its project on migration in order to ensure the protection of the fundamental human rights of all migrant workers, both authorized and unauthorized.


1.
Statutory Exclusions for Migrants 


In keeping with the principle of equality and non-discrimination, as provided for in the American Declaration on the Rights and Duties of Man, the American Convention, and the International Covenant on Civil and Political Rights, all workers, regardless of migration status, state parties cannot discriminate against migrants, regardless of their immigration status, in the affordance of rights and benefits under the law.  While a State may distinguish among authorized and unauthorized workers with respect to who may legally work – as part of a State’s sovereign right to govern migration – once a migrant is employed, a State party must ensure that migrant is not discriminated against.  This applies in the area of citizenship discrimination, social security or pension benefits, and all other labor and employment laws.


For example, federal law in the United States protects against discrimination on the basis of race, ethnicity, national origin, religion and gender.  But, with limited exceptions, there is not protection against citizenship-based discrimination.  The Immigration Reform and Control Act of 1986 prohibits employment of unauthorized migrants, and requires employers to inspect the documents presented by new employees to determine if employees are eligible to work in the United States.  The documents most frequently used are the Social Security Number and driver’s license.  In recognition of the negative impact this could have on all persons looking foreign, Congress included provisions to protect citizens and certain categories of legally authorized migrants from discrimination on the basis of their citizenship status.  But not only do those provisions not apply to undocumented migrants, they also exclude from protection legal migrants who fail to demonstrate their intent to become citizens in their failure to apply for citizenship within six months of becoming eligible to do so.


Access to Legal Services.  In the United States, through the Legal Services Corporation, Inc., the federal government provides funding for the provision of free legal aid to income eligible individuals.  In 1996, Congress amended the law under which this money is granted prohibiting any legal aid program receiving any federal funds from representing unauthorized migrants, expanding the previous more narrow prohibition on the use of federal funds to represent unauthorized migrants while still allowing LSC recipients to use other funding for that purpose.  Furthermore, the Legal Services Corporation-funded entities are prohibited from representing certain seasonal migrants coming under the H-2B visa program available to employers seeking unskilled laborers on a seasonal or temporary basis.

2.
Judicially-created Exclusions from Labor Protections for Undocumented Migrant Workers


Because the remedies issues are often the subject of debate in the courts, a migrant worker’s rights frequently will depend on whether a federal or state court has issued a decision on a particular issue, and what the decision is.  Even though many decisions have been in favor of workers, the patchwork nature of the legal system creates a great deal of uncertainty, and does not comply with the human rights requirement that all migrants, regardless of immigration status, be granted equal rights in employment as nationals.


While most federal and state laws in the U.S., including those offering protection for the exercise of freedom of association, anti-discrimination laws, laws protecting health and safety on the job, wage and hour protections, do not distinguish on the basis of the immigration status of a worker, unlawful immigration status sometimes becomes relevant in determining which remedies are available to redress the workplace violation.  

Right to Freedom of Association.


In the United States, a federal law called the National Labor Relations Act, controls workers’ rights to freedom of association and collective bargaining.   As discussed above, it has long been the case that migrant workers, regardless of their immigration status, were considered “employees” covered under the Act.  Employer use of workers' immigration status to threaten, intimidate or remove workers in retaliation for their union activities was also held to constitute an unfair labor practice in violation of §8(a)(3) of the NLRA.
 


Up until 2002, the federal agency that administers the National Labor Relations Act, the National Labor Relations Board, allowed undocumented migrant workers to receive “back pay;” that is, pay for the time that they would have been working for the company if they hadn’t been fired illegally.  But in 2002, the highest court in the country, the U.S. Supreme Court held, in a case called Hoffman Plastic Compounds, Inc., v. NLRB,
 an undocumented migrant worker illegally fired from his job because he was engaged in a union organizing campaign was not entitled to reinstatement and was not eligible for “back pay.”  


Hoffman created an onslaught of litigation by employers claiming that it limits workers’ rights in almost every area of labor and employment law.  Fortunately, courts have rejected the most of the extreme expansions of the decision, as discussed in the cases above describing good practices. 


Since the Hoffman decision, the National Labor Relations Board has stated that even though undocumented workers are still covered by the NLRA, they will not be entitled to back pay for any period of time during which they lacked work authorization, or to reinstatement when they are illegally fired, unless they can show that they now have lawful employment status.
  This means that for undocumented workers, there is no effective remedy for violations of the right to freedom of association.  The Committee on Freedom of Association at the International Labor Office found the refusal to allow for a back-pay remedy violates fundamental labor rights, and has urged the US Congress to conform its internal law to international legal standards.

Full Protection and Guarantees against Discrimination


Several national laws in the United States protect workers against discrimination on the job.  These include the Americans with Disabilities Act (ADA), Age Discrimination in Employment Act (ADEA), Equal Pay Act, and Title VII of the Civil Rights Act (which prohibits employment discrimination based on race, national origin, gender, and religion).  The Equal Employment Opportunities Commission (EEOC) is the federal agency that enforces workers’ rights to be free from discrimination.  States also have their own anti-discrimination statutes, which often provide broader protections than those available under the federal statutes.


The Hoffman decision has had spillover impacts on protections under the anti-discrimination laws.  At the federal level, after Hoffman, while the EEOC reaffirmed that undocumented workers are covered by these federal employment discrimination laws, the EEOC’s policy of pursuing back pay on behalf of undocumented workers has been rescinded.


The issue of the availability of back pay under state discrimination laws has not been fully addressed by the state courts either since Hoffman.  While back pay at the state level may remain unaffected, because there is some law supporting a state’s ability to make its own policy choices in this area, there have been some state court decisions that have harmed undocumented workers.  For example, both New Jersey and California courts have concluded that victims of discrimination who are undocumented have no right to certain forms of compensation.

Guarantee to all Remedies available when Rights to Minimum Wage and Overtime Pay are Violated.  


The federal Department of Labor, while it has stated that it will continue to protect victims of wage violation after Hoffman, has not said whether it will seek back pay (pay for work that a worker would have done if s/he hadn’t been illegally fired) for undocumented workers who suffer retaliation for asserting their wage and hour rights.
  As stated above, it is critical that all workers – regardless of their migration status – be deemed entitled to the full range of remedies available under the law when their legal rights are violated, regardless of their migration status.

Protection of Health and Safety on the job

It is critical that laws designed to protect the health and safety of workers on the job must be applied in their entirety without discrimination as to immigration status.  It is important that all workers are not only covered by the relevant statutes, but they are also guaranteed the full remedies afforded under the statutes.  Failure to do so not only violates the principle of equality and non-discrimination, it also undermines the efficacy of the health and safety laws as applied to all workers, both authorized and unauthorized.

Workers’ Compensation (for workplace injuries)


In the United States, all states have systems that cover medical benefits, wage loss, permanent disability and loss of life for workers who are injured in the job.  The systems vary in their generosity from state to state.  The process for an injured worker is to file a claim, which is decided by an administrative agency and which may be appealed to the courts.  


In the onslaught of litigation that followed Hoffman – workers’ compensation cases in eleven states in three years -- state agencies and courts have generally decided that migrant workers, even those who are undocumented, continue to be entitled to workers’ compensation benefits.
  Most have granted undocumented migrants the full range of benefits that they claim, including both medical benefits and lost wages. However, in Michigan and Pennsylvania, courts have said that undocumented workers may not be entitled to compensation for certain wages lost because of injuries, while in other states, workers fear prosecution for document fraud and deportation if they file a claim for benefits
  In addition, in those situations where are allowed to sue third parties for lost wages and injuries on the job, it is important that unauthorized migrants be entitled to the full amount of lost wages and all other benefits afforded to all other workers.

Migrants and Death Benefits

Workers’ compensation laws in many states bar the non-resident family members of workers killed on the job from receiving full benefits.  In those states, whenever the family member is living outside the United States and is not a United States citizen, the family members do not receive the full death benefits award.  There are several ways in which states limit compensation to nonresident alien beneficiaries. Some states limit compensation compared to the benefits a lawful resident would have received, generally 50% (Arkansas, Delaware, Florida, Georgia, Iowa, Kentucky, Pennsylvania, and South Carolina).
  Some states restrict the types of non-resident dependents who are eligible as to receive benefits as beneficiaries (Arkansas, Delaware, Florida, Kentucky, and Pennsylvania). Other states limit coverage based on: the length of time a migrant has been a citizen (Wisconsin), the laws of the alien resident beneficiary’s home country (Washington) or the cost of living in the alien resident beneficiary’s home country (Oregon).
 Alabama denies benefits to all foreign beneficiaries.
  Although these laws do not explicitly discriminate on the basis of alienage alone, they disproportionately deny equal benefits to non-nationals, who are most likely to have beneficiaries who are non-resident aliens.

3.
Immigration Enforcement’s Interference with Workers Rights

The good practices outlined in the Section above are often undercut by direct workplace enforcement against undocumented workers at their place of employment, the misuse by employers of government information stating that a workers’ Social Security Number in the United States, for example, does not match government records, and the series of databases that are being used and developed to cross-match employee information in a wide variety of contexts.  The system of focusing immigration enforcement in the workplace has created confusion among immigrant workers with respect to whether or not they can expect confidentiality if they have a complaint for violation of labor rights, and trust state and federal agencies whose purpose it is to ensure employers’ compliance with all labor laws.

Local Enforcement of Immigration Laws. 


Until recent years, it has been the practice in many cities and states that local police officials do not act as immigration agents, for several reasons. Turning local police into immigration agents is a dangerous trend that deters migrants from accessing or cooperating with the police for fear of immigration consequences. When migrants are afraid to file claims with administrative agencies, call the police, or go to court, they can not benefit from the protections of law enforcement.  However, since 1996, the federal agency charged with immigration law enforcement has increased its cooperation with local police and other law enforcement agencies, both formally and informally both through the passage of federal laws authorizing state and local police to enforce the criminal provisions of federal immigration laws, and with a recent policy change authorizing state and local authorities to enforce even civil provisions of the laws.  Generally in the US, a person who is unlawfully in the country has committed only a civil violation of the law, although there is a significant increase in criminal prosecutions of individuals in immigration proceedings on visa fraud grounds.

III.  Use of Treaty Agreements to Protect the Human Rights of Migrant Workers and their Families


Preliminary research indicates a mix of good and bad practices in the Americas, regarding the role that bilateral and multilateral treaties can play in protecting the human rights of all migrant workers and their families.  For example, countries that form part of MERCOSUR (Argentina, Uruguay, Paraguay and Brazil) have used that forum to negotiate a reciprocal regularization of unauthorized immigrants involving the MERCOSUR members and the associated states of Bolivia and Chile, as of 2002.  And the Andean Community agreement between Bolivia, Colombia, Ecuador, Peru and Venezuela also reportedly seeks to address labor protections for authorized and unauthorized migrant workers.  In negotiating trade agreements, however, enforcement measures for guaranteeing the rights of all workers on whom those agreements have both a direct and indirect impact, have not been as strong as they could be.  Thus, it is important for OAS member states to take the opportunities presented in negotiating bilateral and multilateral treaty agreements, particularly trade agreements, to pay particular attention to the impact of the agreements on workers and their migration, and to ensure proper protections to guarantee their human rights.

III. Conclusion and Recommendations

· In order to recognize development and the alleviation of poverty among migrants and all low-wage workers, non-discrimination must be the guiding principle in the enforcement of labor and employment rights.  To achieve that goal, we need to ensure not only that the laws do not allow for discrimination, but we must also make sure that a country’s practices ensure equal treatment of all working people within the country’s borders.


The Inter-American Court decision was a landmark in the protection of workers’ rights in the member countries of the OAS. The Committee on Juridical and Political Affairs’ Working Group on the Inter-American Program for promotion and protection of the human rights of migrants should undertake a study of “best practices” that would outline a country’s compliance with the principles of equality and non-discrimination by measuring the country’s performance against the specific areas in which the Court said equal rights must be afforded.  These fundamental rights include equal pay, health and safety protection, the right to freedom of association and indemnization.  Civil society groups should be involved in this process.   Countries’ performance should be measured against these goals and a hemispheric-wide strategy developed to make the necessary changes to ensure that migrant workers, no matter when or how they came to a country, are offered full equality under labor laws.  In engaging in such a study, it is recommended that the Committee look to the final comprehensive report issued in 2005 by the Platform for International Cooperation on Undocumented Migrants (PICUM), 10 Ways to Protect Undocumented Migrant Workers, available at www.picum.org.     

ADDENDUM


At the request of the Delegate from Mexico, Ms. Paoletti included the following addendum on to her written contribution.

1.
In response to the discussion earlier today, I think it is important that we look specifically at the rights of migrants and that we are clear about the differences between those migrants who are smuggled, those who are trafficked and those who migrate on their own.  While it is important to work towards ending trafficking, and to providing both protections and remedies for those subjected to trafficking, it is important also to not forget the need to protect the rights of, and provide remedies for, all migrants, regardless of how they entered their host country - whether by force or not.  

2.
In looking at the situation of those who migrate for work, and particularly in light of current immigration reform debates pending in the U.S. Congress as well as the international debate on migration, it is important for us to look at several key and necessary provisions for any temporary worker (or "guestworker") program.  Any temporary worker program should address the following: 

a.
Wage protections.  For example, under the H-2B program in the United States, in certain industries such as landscaping, we have seen a steady decline of the prevailing wage rates in different states (even before you account for inflation).

b.
Enforcement of labor and employment laws.  It is critical that all temporary workers, as with all undocumented workers, are afforded the same rights and remedies under all labor and employment laws as are afforded nationals.  This is particularly important in the area of health and safety, and the provision of workers compensation benefits – as recently illustrated in a series in the newspaper the Sacramento Bee detailing horrific, and in some cases fatal, accidents involving H-2B workers in the forestry industry. 

c.
Visa portability.  Problems arise when a workers right to be in a country is tied directly to that employer.  Such an arrangement gives the employer enormous power over the worker, and leads to a situation ripe for exploitation.

d.
Access to legal services and education about rights in employment.  Currently, federally-funded legal services programs in the United States are prohibited from providing legal assistance to workers on H-2b contracts.  The result is that many workers are unable to effectuate their rights because they are unable to find counsel.  Possibly even more important – and a role that sending States can play – is the need for workers to be educated about their legal rights before entering another country on a temporary worker visa, without which they often do not know that they have legal rights or whom to contact if they experience problems on the job.

e.
Social Security.  OC-18 mentions a workers right to social security regardless of immigration status.  It is important for temporary worker programs to ensure that workers are entitled to social security, and that the necessary mechanisms are in place so that they may access those social security benefits for which they have paid throughout their employment.

f.
Housing.  Affordably housing is incredibly difficult to come by in many of the communities that rely in temporary workers.  This is true both in the large cities and in the rural farming communities.  Ensuring that workers are provided with safe and affordable (if not free) housing is essential to their well-being.

g.
Perhaps the most controversial feature discussed in the current immigration debate in the United States is the incorporation of a path towards legalization for workers participating in a temporary worker program.  Immigrant and worker advocates in the United States are fighting hard for this, because of the recognition that to deny workers this right can lead to a permanent underclass of workers.

3.
Remittances. This is an area where cooperation among the different entities and States represented here today can have a significant impact on the lives of migrants and their families.  It is important that States look for ways to facilitate the process of remittances through cooperation with financial institutions to allow for migrants, regardless of immigration status and documentation, to open bank accounts.  For example, several banking institutions had started to allow workers from Mexico to open bank accounts with their matricula.  This not only saves workers significant amounts of hard-earned money by doing away with the need for them to pay check-cashing fees, and Western Union fees, but it also serves to protect the physical safety of migrants.  Migrants are often targeted by criminals who go after them because they carry large amounts of cash because they are forced to cash their pay-checks or receive cash payments because they do not have bank accounts.

4.
We heard discussion earlier today of the need to incorporate the gender perspective into our discussions about the protection of the rights of migrant workers.  An issue of particular importance when considering the rights of female migrants is the rights of domestic workers and their rights in employment.  It is critical not only that the laws fully protect domestic workers, but that there is a mechanism for effectuating those rights.  In the fall session of the Inter-American Commission on Human Rights, advocacy groups presented a general interest hearing on the issue of diplomatic immunity, and the gross exploitation of diplomatic workers that sometimes goes completely unremedied because the employers are diplomats.  This Working Group is uniquely situated to look at this issue, and derive potential mechanisms to address the problem of diplomatic immunity in the context of domestic workers.

5.
Finally, legal services and the concept of the portability of justice.  Again, this Working Group is uniquely situated to work with States parties and other entities to think of ways to assist workers who are seeking to enforce their labor and employment rights after they have left the country of work.  Often workers are too afraid to come forward while they are engaged in work in their host country, or they are fired after asserting their rights or they are injured on the job and can no longer work, and they return home.  Once they have left the country of work, pursuing their legal claims becomes infinitely more difficult, and so it is critical to examine ways in which States and the other entities represented here today can cooperate with worker rights advocates to ensure that a migrant worker is not forced to abandon his or her legal rights and remedies when he or she returns home.
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Propuestas para fortalecer y apoyar el Programa Interamericano para la Promoción y Protección de los Derechos Humanos de las Personas Migrantes desde una perspectiva subregional andina

La Comisión Andina de Juristas estima relevante analizar la situación de los migrantes andinos es decir aquellos originarios de Bolivia, Chile, Colombia, Ecuador, Perú, Venezuela y sobre la base de este análisis proponer algunas acciones cuyo fin sea el fortalecimiento del Programa Interamericano para la Promoción y Protección de los Derechos Humanos de las Personas Migrantes. 


En primer lugar, es pertinente señalar que la migración como fenómeno social complejo constituye un problema común en los países andinos; en particular por las dificultades que afrontan los migrantes en los países receptores y por las tensiones que ocasiona entre los países de la región. La migración en la región andina se produce en dos modalidades e involucra a diversos actores. Por un lado, existe la migración entre los países andinos y desde los países andinos hacia los países desarrollados, siendo esta la más frecuente. Por otro lado, están involucrados los Estados que regulan la entrada y salida de las personas que migran y los individuos y sus familias que migran en busca de mejores condiciones de vida. La migración a su vez tiene consecuencias económicas, sociales, culturales y políticas en los Estados e individuos involucrados.


En el ámbito de la migración entre países andinos es preciso indicar que esta se produce esencialmente por la mejor situación económica de algunos Estados respecto a los otros y por la necesidad de escapar de situaciones de crisis de distinto tipo, en su mayoría crisis sociales como el caso de la migración producida desde Colombia a Ecuador, Perú y Venezuela como consecuencia del conflicto armado que vive este país.


En relación a la migración hacia países desarrollados es posible constatar que uno de los principales temas de preocupación es la migración de trabajadores calificados que sí logran insertarse al mercado laboral del país receptor, lo cual también ocasiona problemas en los países de origen debido a que estos se ven privados de profesionales calificados necesarios para su desarrollo. A esta situación se suma la casi inexistencia de políticas para promover un contacto más fluido con sus países de origen, como por ejemplo para el envío de dinero a sus países de origen. No obstante, en los últimos años se observa en la región una mayor preocupación por la suerte de los migrantes en el extranjero debido a dos motivos principales que son la importancia de las remesas del exterior para las economías locales y la necesidad de captar el voto migrante en los casos de países en donde el voto aún es obligatorio.


El contexto descrito anteriormente sirve para ubicar el escenario en el que se producen la mayor parte de violaciones de los derechos humanos que se verifican principalmente en los Estados receptores y en los Estados de tránsito. Frente a estos casos, los migrantes, en particular los migrantes indocumentados se encuentran en una situación de vulnerabilidad estructural a raíz de la cual ellos están expuestos a una serie de atropellos como son la discriminación para la concesión de nacionalidad o para acceder a los servicios sociales a los que los extranjeros tienen derecho conforme a ley, las detenciones arbitrarias, la falta de debido proceso, condiciones de vida infrahumanas, las deportaciones masivas, la trata de personas por organizaciones criminales, la explotación laboral y la ausencia de protección de la salud de los migrantes.  Las violaciones descritas tienen una mayor incidencia en el caso de mujeres y niños migrantes que los expone a situaciones como castigo corporal, acoso sexual, condiciones de trabajo deficiente, violencia familiar, desintegración familiar, entre otros.


Sin duda, para revertir los problemas que genera la migración en los países andinos y la migración de andinos en países desarrollados son necesarias acciones en el ámbito interamericano, subregional, en los Estados receptores y en los Estados de tránsito. Tales acciones deberían concretarse en el ámbito normativo, de políticas públicas y de mecanismos de promoción y protección de derechos humanos. Estas acciones deben a su vez ser tomadas en consideración en el proceso de implementación del Programa Interamericano para la Promoción y Protección de los derechos humanos de los migrantes en particular en su acción hacia los países andinos.


Así por ejemplo, en el ámbito normativo todos los Estados deberían cumplir las normas internacionales que regulan los derechos de los migrantes. En particular, la Convención Internacional de Protección de los Derechos de los Trabajadores Migratorios y de sus Familias
/.  En relación al estado actual de la Convención en la región andina destaca la ratificación efectuada por Chile y Perú durante el año 2005, de este modo, a la fecha Venezuela es el único país andino que no ha suscrito ni ratificado dicho tratado. En esta línea, el Programa Interamericano deberá asistir a los Estados para que estos aseguren el estricto cumplimiento de las disposiciones del tratado citado y procedan a su implementación a través de la adopción de medidas legales o de cualquier otra índole necesarias para tal fin.


En el caso de la subregión andina, resulta también pertinente señalar que Bolivia, Colombia, Ecuador, Perú y Venezuela, Estados miembros de la Comunidad Andina (CAN), deberían cumplir las decisiones
/ adoptadas por este organismo de integración subregional. Es posible constatar que si bien estas tienen carácter obligatorio para los Estados miembros aún se registra un alto índice de incumplimiento. La falta de conocimiento, difusión y capacitación en relación al derecho comunitario y su repercusión en la protección de los derechos de los migrantes andinos; así como la falta de adecuación de las normas y reglamentos que permitan el cumplimento de las decisiones comunitarias son aún tareas pendientes.


Sin embargo, son positivas algunas acciones en curso. Ejemplo de ello es que algunos  Congresos de la región están discutiendo la posible creación de una Comisión Permanente del Congreso dedicada al tema de los nacionales en el exterior. En esta línea se han dado normas para promover el retorno de los migrantes reduciendo los costos tributarios y aduaneros. Asimismo, a través de instituciones bancarias, por ejemplo, se reducen y facilitan los trámites para el envío de remesas del exterior, reduciendo de esa manera la proliferación de mercados negros. Otros programas incluyen el financiamiento de vivienda a través de programas estatales que pueden ser pagados desde el exterior. En este ámbito resulta imprescindible que los Estados andinos en coordinación con los Estados receptores fortalezcan los mecanismos existentes y establezcan nuevos mecanismos que contribuyan a asegurar la promoción de los vínculos de los migrantes con sus países de origen.


En esta línea, teniendo en consideración el papel que cumple el Programa Interamericano para la Promoción y Protección de los Derechos Humanos de las Personas Migrantes, la Comisión Andina de Juristas considera necesario priorizar el análisis, la evaluación y la supervisión del tema de promoción y protección de los derechos de los migrantes en general e incorporar un enfoque subregional que contribuya al reconocimiento de los problemas y necesidades específicas que afrontan los migrantes de cada país del continente y su incidencia en todo el marco de protección de los derechos humanasen el ámbito interamericano. Una acción en esta línea es de carácter imperativo. Para ello, resulta importante enfatizar las capacidades que este Programa tiene para influir en las decisiones que adoptan los Estados de origen, los Estados de tránsito y los Estados receptores de migrantes y las acciones de la sociedad civil a favor de la defensa de los derechos humanos de los migrantes..


En esta línea, la Comisión Andina de Juristas desea proponer algunas medidas para apoyar la implementación del Programa interamericano:

· Asistir a los Estados para que cumplan con presentar oportunamente sus informes periódicos al Comité sobre Protección de los Derechos de los Trabajadores Migratorios y de sus Familias así como información que sea solicitada por la Relatoría de la Comisión Interamericana de Derechos Humanos

· Promover entre los Estados americanos la suscripción y ratificación de la Convención sobre Protección de los Derechos de los Trabajadores Migratorios y de sus Familias

· Promover el cumplimiento de las resoluciones adoptadas por la Asamblea General de la Organización de Estados Americanos 

· Monitorear el cumplimiento de las decisiones emitidas por los órganos de protección de derechos humanos del sistema interamericano

· Incorporar mecanismos específicos para el trabajo de apoyo y asistencia a los sistemas subregionales de integración para el respeto y protección de los derechos humanos de las personas migrantes.

· Incorporar la defensa de los derechos de los niños como un elemento fundamental del Programa, en particular en relación a los graves efectos que tiene la migración en la protección de sus derechos humanos

· Promover un trabajo conjunto con las Defensorías del Pueblo del continente en el tema de migrantes, tanto en la defensa de los derechos humanos como en el seguimiento y evaluación de las políticas públicas.


Finalmente, la Comisión Andina de Juristas desea recordar que para el cumplimiento de los objetivos del Programa Interamericano y su impacto en la protección de los derechos humanos de las personas migrantes será primordial que exista correspondencia entre las demandas sociales, las opciones políticas y las decisiones de las autoridades públicas en especial aquellas vinculadas a la asignación de recursos de un Estado. Por ello, una estrategia que asegure su implementación adecuada exigirá la voluntad política de los Estados y el apoyo y movilización de las organizaciones de la sociedad civil que trabajan por la defensa de los derechos humanos.
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� Approuvé par la Commission des questions juridiques et politiques à sa réunion du 26 janvier 2006.


�.	The IIN has developed a Prototype Base of the National Child System (Montevideo, 2003).


�.	http://www.iin.oas.org/proy_trafico_ninos_internet/documento_trafico_y_pornografia_infantil.htm





�.	This idea comes from the following resolutions:  CD/RES. 12 (77-R/02), CD/RES. 13 (78-R/03), AG/RES. 1958 (XXXIII-O/03), AG/RES. 2141 (XXXV-O/05).


�.	This Department was established by Executive Order No. 05-13 rev.1 of the OAS General Secretariat of December 15, 2005.


�.	According to WHO’s Constitution, the enjoyment of the highest attainable standard of health is one of the fundamental rights of every human being without distinction of race, religion, political belief, economic or social condition.  The Constitution was adopted by the International Health Conference held in New York on June 19-July 22, 1946, was signed on July 22, 1946 by the representatives of 61 States and entered into force on April 7, 1948.  In the United Nations Human Rights System, the International Covenant on Economic, Social and Cultural Rights recognizes the right of everyone to the enjoyment of the highest attainable standard of physical and mental health (Article 12).  This Covenant entered into force on January 3, 1976, and 142 States have ratified it.  In the Inter-American Human Rights System, this right is protected by Article 10 of the Additional Protocol to the American Convention on Human Rights (Protocol of San Salvador) in the Area of Economic, Social and Cultural Rights.  This Protocol entered into force on November 16, 1999 and has been ratified by 12 States. 


�.	See Heidi V. Jiménez and Javier Vásquez, “El Derecho Internacional, instrumento esencial para la promoción de la salud mental en las Américas,” Revista Panamericana de Salud Pública, 9 (4), 2001, p. 267. 


�.	Id.  See also Mental Disability Rights International, OAS Human Rights Commission Orders Paraguay To End Horrendous Abuses in National Psychiatric Facility, December 18, 2003.  Available at � HYPERLINK "http://www.mdri.org/projects/americans/paraguay/pressrelease.htm" �www.mdri.org/projects/americans/paraguay/pressrelease.htm�





1.	See International Organization for Migration, Migration, Prostitution, and Trafficking with Women from the Dominican Republic in Argentina, Buenos Aires, 2003.


�.	ILO: Towards a fair deal for migrant workers in the global economy International Labour Conference, Geneva 2004, p. 7. Available on line at:


 � HYPERLINK "http://www.ilo.org/public/english/standards/relm/ilc/ilc92/pdf/pr-22.pdf" ��http://www.ilo.org/public/english/standards/relm/ilc/ilc92/pdf/pr-22.pdf�





�.	Noted in the Report of the (UN) Secretary General on the Status of the UN Convention on migrants rights for the 55th Session of the UN General Assembly.  Doc. A/55/205. July 2000.  The other six are the International Covenant on Civil and Political Rights, International Covenant on Economic, Social and Cultural Rights, Convention for the Elimination of Racism and Racial Discrimination (CERD), Convention Against Torture (CAT), Convention for the Elimination of Discrimination Against Women (CEDAW), and the Convention on the Rights of the Child (CRC).   Texts and status of these conventions available on the website of the Office of the UN High Commissioner for Human Rights:  www.unhchr.ch


�.	The ILO Migration for Employment Convention No. 97 of 1949 is ratified by 46 countries, the ILO Migrant Workers (Supplementary Provisions) Convention No. 143 of 1975 is ratified by 19 countries; and the 1990 International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families ratified by 34 countries and signed by 16 others.  A number of States have ratified both of the ILO Conventions, several have ratified one or both ILO Conventions plus the 1990 International Convention.








�.	Corte Interamericana de Derechos Humanos.  Condición Jurídica y Derechos de los Migrantes Indocumentados Opinion Consultativa OC-18/03 de 17 de Septiembre de 2003, solicitada por los Estados Unidos de Mexico.


�.	As reported by Beth Lyons, (USA) National Employment Law Project, September 28, 2003 


�.	See report of the Global Commission on International Migrations: Migration in an interconnected world: New Directions for Action (October, 2005). 


�.	Recently, in its opening remarks to UNHCR’s Executive Committee, the UN High Commissioner for Refugees, Mr. António Guterrez, referred to the need to preserve the institution of asylum within complex population flows, as one of the three major contemporary challenges for refugee protection.


�.	Migrants’ Rights. IOM Policy and Activities. Eighty-Fourth Session, IOM’s Council. 13 November 2002. 


�.	La Conferencia Sudamericana sobre Migraciones es un proceso regional que asegura la inserción de la región en la corriente internacional de mecanismos de diálogo y concertación en materia migratoria que se vienen dando a nivel mundial. Cabe mencionar que los países participantes corresponden al Cono Sur (Argentina, Brasil, Chile, Paraguay y Uruguay), a la Región Andina (Bolivia, Colombia, Ecuador, Perú y Venezuela), y a Guyana y Surinam. Para información adicional: http://www.oimconosur.org.


�.	Para información adicional: http://www.crmsv.org.


�.	Para información adicional: http://www.siemmes.iom.int.


�.	Ministerio de Educación.


�.	Esta metodología hace alusión a la capacidad innata que cada ser humano tiene y reforzando la convicción de que todo niño o niña, maestro o maestro, padres y madres, adolescentes y adultos, pueden lograr sus metas. 


�.	The Legal Status and Rights of Undocumented Migrants, September 17, 2003, available at � HYPERLINK "http://www.corteidh.or.cr/serie_a_ing/serie_a_18_ing.doc" ��http://www.corteidh.or.cr/serie_a_ing/serie_a_18_ing.doc�.


�.	Id. 


�.	Id. at para. 134.


�.	In the case of migrant workers, there are certain rights that assume a fundamental importance and yet are frequently violated, such as: the prohibition of obligatory or forced labor; the prohibition and abolition of child labor; special care for women workers, and the rights corresponding to: freedom of association and to organize and join a trade union, collective negotiation, fair wages for work performed, social security, judicial and administrative guarantees, a working day of reasonable length with adequate working conditions (safety and health), rest and compensation. The safeguard of these rights for migrants has great importance based on the principle of the inalienable nature of such rights, which all workers possess, irrespective of their migratory status, and also the fundamental principle of human dignity embodied in Article 1 of the Universal Declaration, according to which “[a]ll human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood.”


�.	OAS General Assembly, OBSERVATIONS AND RECOMMENDATIONS ON THE ANNUAL REPORT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS (June 8, 2004), AG/RES. 2043 (XXXIV-O/04),  � HYPERLINK "http://www.oas.org/xxxivga/english/docs_approved/agres2043_04.asp" ��http://www.oas.org/xxxivga/english/docs_approved/agres2043_04.asp�.  These rights mirror those enumerated in the UN Convention on the Rights of All Migrant Workers and their Families. 


�.	Office of the High Commissioner for Human Rights, United Nations, Human Rights of Migrants, April 19 2005, � HYPERLINK "http://ap.ohchr.org/documents/E/CHR/resolutions/E-CN_4-RES-2005-47.doc" ��http://ap.ohchr.org/documents/E/CHR/resolutions/E-CN_4-RES-2005-47.doc�. 


�.	US Immigration and Naturalization Special Agent Field Manual, § 33.14 (on file with authors).


�.	See DOL Memorandum of Understanding, �HYPERLINK "http://www.nilc.org/immsemplymnt/emprights/MOU.pdf"��www.nilc.org/immsemplymnt/emprights/MOU.pdf�.   The DOL may, however, report the undocumented status of workers in an investigation not prompted by a specific complaint, i.e. a random investigation into an industry (such as poultry factories) known from wage and hour violations.


�.	U.S. Department of Labor, Fact Sheet #48:  Application of U.S. Labor Laws to Immigrant Workers: Effect of Hoffman Plastics decision on laws enforced by the Wage and Hour Division, available at � HYPERLINK "http://www.dol.gov/esa/regs/compliance/whd/whdfs48.htm" ��http://www.dol.gov/esa/regs/compliance/whd/whdfs48.htm�.  See also, U.S. Department of Labor, Hoffman Plastic Compounds, Inc, v NLRB, Questions and Answers (on file with authors).


�.	Courts before the Hoffman decision usually held that labor protective laws such as state minimum wage and wage claim law and others apply equally to undocumented workers as they do to workers who are working legally in the country. See, Nizmuddowlah v.  Bengal Cabaret. Inc., 415 N.Y.S. 2d 685, 686 (N.Y.A.D. 1979)(recovery of wages must be allowed to prevent unjust enrichment); Gates v. Rivers Construction, 515 P.2d 1020, 1022 (Alaska, 1973)(employer who knew workers’ status should not be allowed to ignore his responsibility to pay wages); Montoya v. Gateway Insurance Co., 401 A.2d 1102 (N.J. Super. A.D. 1979) cert. denied 408 A.2d 796 (1979)(illegal status does not prevent a plaintiff from recovering medical benefits and lost wages under insurance policy); Peterson v. Neme, 281 S.E. 2d 869 (Va. 1981)(undocumented alien could recover lost wages as an element of damages in a negligence action despite stipulation that it would have been illegal to work).


�.	U.S. Equal Employment Opportunity Commission, Rescission of Enforcement Guidance on Remedies Available to Undocumented Workers Under Federal Employment Discrimination Laws (Jun. 27, 2002) available at < http://www.eeoc.gov/policy/docs/undoc-rescind.html.> Additionally, after the U.S. Supreme Court’s decision in the Hoffman case discussed below, the National Labor Relations Board was faced with the task of determining when it is appropriate for an employer to inquire about a workers’ immigration status, when that worker has alleged a violation of his or her right to freedom of association.  The Board said there is “no obligation to investigate an employee’s immigration status unless a respondent affirmatively establishes the existence of a substantial immigration issue.  A substantial immigration issue is lodged when an employer establishes that it knows or has reason to know that a discriminatee is undocumented.” NLRB General Counsel, Procedures and Remedies for Discriminatees Who May Be Unauthorized Aliens after Hoffman Plastic Compounds, Inc. (Jul. 19, 2002) available at  < http://www.lawmemo.com/emp/nlrb/gc02-06.htm.> Thus, an employer should not be allowed to raise an issue of immigration status without a showing of relevancy and without showing that it obtained the information lawfully and independently of the proceeding. In a recent case, the NLRB stated that the fact that an employer had received a Social Security no-match letter (discussed below) is not evidence that a particular worker is in the country unlawfully. Tuv Tamm, 340 NLRB No. 86, 2003 WL 22295361 (Sep. 30, 2003).


�.	364 F.3d 1057 (9th Cir. 2004).


�.	Additional examples include the recent decision in Michigan, Galaviz-Zamora v. Brady Farms�, Inc., 2005 WL 2372326 (W.D. Mich. 2005) and Flores, et al. v Albertsons, 2002 WL 1163623  (C.D. Cal. Apr. 9, 2002), where defendants used Hoffman to request immigration documents from janitors in federal court for unpaid wages under state and federal law.  The court held Hoffman did not apply to claims of unpaid wages, noting that allowing such discovery was certain to have a chilling effect on the plaintiffs (i.e., would cause them to drop out of the case rather than risk disclosure of their status).  


�.	207 F.Supp.2d 191 (S.D. N.Y. 2002).


�.	See also, Topo v. Dhir, 210 F.R.D. 76 (S.D.N.Y. 2002); and Flores v. Amigon, 233 F.Supp.2d 462 (E.D. N.Y. 2002).  For cases decided prior to Hoffman, see In re Reyes, 814 F.2d 168 (5th Cir. 1987), and Romero v. Boyd Brothers Transportation Co., 1994 WL 507475 (D Ct. Va. 1994).  In addition, in Escobar v. Baker, 814 F. Supp. at 1493, the court noted that the plaintiffs had refused to answer questions about their status and held that the status was irrelevant to claims under the Agricultural Worker Protection Act.


�.	See Sure-Tan, 467 U.S. 883, 891 (1984);  Del Rey Tortilleria, Inc. 272 NLRB 1106 (1984), enf'd., 787 F.2d 1118 (7th Cir. 1986) (employer's demand that employees present social security cards and green cards two days after union filed representation petition constituted unfair labor practice).


�.	Hoffman Plastic Compounds, Inc v. NLRB, 535 U.S. 137 (2002)


�.	NLRB General Counsel, Procedures and Remedies for Discriminatees Who May Be Unauthorized Aliens after Hoffman Plastic Compounds, Inc. (Jul. 19, 2002) available at  < http://www.lawmemo.com/emp/nlrb/gc02-06.htm.>


�.	332nd Report of the ILO Committee on Freedom of Association Report, Case No. 2227, available at: 


� HYPERLINK "http://www.ilo.org/public/english/standards/relm/gb/docs/gb288/pdf/gb-7.pdf" ��http://www.ilo.org/public/english/standards/relm/gb/docs/gb288/pdf/gb-7.pdf�, paras. 551-613.


�.	U.S. Equal Employment Opportunity Commission, Rescission of Enforcement Guidance on Remedies Available to Undocumented Workers Under Federal Employment Discrimination Laws (Jun. 27, 2002) available at < http://www.eeoc.gov/policy/docs/undoc-rescind.html.>


�.	See, Morejon v. Terry Hinge and Hardware, 2003 WL 22482036 (Cal.App, 2 Dist. 2003) A New Jersey court held that a worker claiming discriminatory termination under New Jersey’s Law Against Discrimination (LAD) was not entitled to claim economic or non-economic damages because she could not be lawfully employed.  In that case, the plaintiff had left work on maternity leave and her employer refused to reinstate her after the leave.  In reaching its conclusion, the New Jersey Superior court recognized that there might be cases where “the need to vindicate the policies of the LAD … and to compensate an aggrieved party for tangible physical or emotional harm” might lead to concluding that an individual should be able to seek compensation for that harm. Crespo v. Evergo Corp., 841 A.2d 471 (N.J. Super. A.D. 2004), cert. denied 849 A.2d 184 (2004). 


�.	Federal courts have held that Hoffman is not relevant to wages owed under the FLSA or the state wage and hour laws, and have made rulings favoring plaintiffs.  Flores v Albertson’s, Inc, (S.D.N.Y. 2002), Renteria, 2003 WL 21995190 (overtime pay available under FLSA); Flores v. Amigon, 233 F.Supp.2d 462 (E.D.N.Y. 2002)(overtime pay). 2002 WL 1162633 (C.D. Cal. 2002); and Zeng Liu v. Donna Karan Intern., Inc.,  207 F. Supp. 2d 191.


�.	Tiger Transmissions v. Industrial Commission of Arizona, No. 1 CA-IC 02-0100 (May 29, 2003); Safeharbor Employer Services I Inc., v. Velazquez, 860 So.2d 984 (Fla. App. 2003);  Wet Walls, Inc., v. Ledezma, ___S.E.2d ____2004 WL 614898 (Ga. App. 2004); Medellin, Board No. 03324300 (Mass. Dep. Of Industrial Accidents, Dec. 23, 2003); Sanchez v. Eagle Alloy, 658 N.W.2d 510 (Ct. Apps. Mich. 2003); Correa v. Waymouth Farms, Inc., 664 N.W.2d 324 (2003); Ortiz v. Chief Industries, Inc., 2002 WL 31771099 (Neb.Work.Comp.Ct., 2002); The Reinforced Earth Company v. Workers’ Compensation Appeal Board (Astudillo), 810 A.2d 99 (Pa.2002); Silva v. Martin Lumber Company, 2003 WL 22496233 (Tenn. Workers Comp.Panel, 2003) Appellant: *** v. Respondent: ***, 2002 WL 31304032 (Tex.Work.Comp.Com., 2002), Design Kitchen and Bath v. Lagos, 2005 WL 2179187 (Md.Ct. Apps. 2005).


�.	Sanchez v. Eagle Alloy, 658 N.W. 2d 510 (Ct. Apps. Mich 2003); The Reinforced Earth Company v. Workers’ Compensation Appeal Board, 810 A.2d 99 (Pa, 2002); Doe v. Kansas Dep’t of Human Resources, 90 P.3d 940 (Sup. Ct. Kansas 2004).


�.	Code of Ala. § 25-5-82 (2002); A.C.A. § 11-9-111 (2002); 19 Del. C. § 2333 (2001); Fla. Stat. § 440.16 (2002); O.C.G.A § 34-9-265 (2002); Iowa Code § 85.31 (2002); KRS § 342.130 (2001); 77 P.S. § 563 (2002); S.C. Code Ann. § 42-9-290 (2001).


�.	Wis. Stat. § 102.51 (2001); Rev. Code Wash. 51.32.140 (2002); ORS § 656.232 (2001).


�.	A.C.A. § 11-9-111 (2002).


�.	In October, 2005 in Pennsylvania, a local district attorney (an office that usually has no part in immigration enforcement) ordered his detectives to investigate use of false social security numbers at a local plant.  The investigation resulted in the arrest of 32 individuals on charges including “identity theft.” Jose McDonald, Thirty-two workers charged as undocumented immigrants Employees arrested at Molded Acoustical Products in Palmer, The Morning Call (October 13, 2005).


�.	Aprobada el 18 de diciembre de 1990.


�.	Tiene importancia especial en este tema las siguientes decisiones: Decisión 397 de junio de 1996, Decisiones 503, 504 de junio de 2001, Decisiones 526 y 525 de julio de 2002, Decisión 603 de diciembre de 2004, Decisión 545 sobre circulación laboral de junio de 2003 y la Decisión 583 sobre Seguridad Social de mayo de 2004.





�Available only in Spanish.  See � HYPERLINK "http://portal.unesco.org/shs/en/ev.php-URL_ID=9292&URL_DO=DO_PRINTPAGE&URL_SECTION=201.html" ��http://portal.unesco.org/shs/en/ev.php-URL_ID=9292&URL_DO=DO_PRINTPAGE&URL_SECTION=201.html�  KRL








