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INTERNATIONAL CRIMINAL COURT:

APPLICATION OF THE ROME STATUTE AT THE HEMISPHERIC LEVEL

(Presentation by Ms. Gaile Ramoutar – First Secretary of the Permanent Mission of

Trinidad and Tobago to the United Nations)
INTERNATIONAL CRIMINAL COURT:

APPLICATION OF THE ROME STATUTE AT THE HEMISPHERIC LEVEL

(Presentation by Ms. Gaile Ramoutar – First Secretary of the Permanent Mission of

Trinidad and Tobago to the United Nations)
Thank Your Mr. Chairman.

I wish, first of all, to thank the Secretary-General of the OAS, the Legal and Political Committee of the OAS and the ICRC for organising this Conference on the very important issue of international humanitarian law which we have been addressing today, and for their kind invitation to me to participate in it. It is indeed an honour and a pleasure for me to be here with you this afternoon. 

We have just heard from the two distinguished preceding speakers on key issues relating to the International Criminal Court, such as the need for the International Criminal Court in today’s world, the role of the OAS Member States in ensuring a strong, effective Court, some important elements that underlie its structure and establishment, some challenges for the Court, including financial contributions from States Parties, the question of Privileges and Immunities of the Court and its staff, as well as the need for implementation at the national level by States Parties.

Before I continue, I would like to acknowledge the very valuable contribution of the member states of the OAS to the process leading to the successful establishment of the ICC. In these brief remarks, I will make a few general comments on the need for implementation at the national level, then state some specific information on action taken at the CARICOM level in respect of the Rome Statute.

With respect to the historical involvement of the OAS Member States from the time of the re-introduction in 1989 onto the UN agenda of the item on the establishment of an ICC by former President of Trinidad and Tobago, H.E. Arthur N.R. Robinson, there was a gradual increase in support from the member states of the international community. Many OAS Member States have played a significant role in the negotiations both in New York and in Rome, and I have worked closely with them on many issues. Initially, there was extremely limited support from the international community as a whole, and many would have preferred to see the item not move forward.  But gradually, States grew more comfortable with the idea of a permanent international criminal court, which was spurred on by the creation by the Security Council of the ad hoc Tribunals for the Former Yugoslavia (ICTY) and for Rwanda (ICTR). The establishment of these tribunals increased the awareness of  many States for the need for a permanent institution to try persons accused of crimes “that shock the conscience of mankind.” A permanent tribunal would dispense with the establishment, after the fact, of such ad hoc tribunals to deal with specific situations. Since the jurisdiction of the Rome Statue is not retroactive, it is only crimes of genocide, crimes against humanity and war crimes committed after July 01, 2002, (entry into force of the Rome Statute) which may be brought before the Court.  

Ambassador Durand has referred to some of the key safeguards that would ensure that the Court is not engaged in spurious or political prosecutions, a fundamental one being the principle of complementarity. I wish to also stress the importance of this principle, according to which the State has the first option to prosecute offenders, and it is only where the State is unwilling or genuinely unable to prosecute that the Court will be able to exercise jurisdiction – and then, only with the necessary safeguards, a key one being in respect of the powers of the Prosecutor. States should, therefore, ensure that they are in a position to prosecute the crimes of genocide, crimes against humanity, and war crimes.  For some states, this may require ensuring that they have legislative provisions that grant them jurisdiction over these crimes.

There have also been other ad hoc Courts established, not by the Security Council, but by agreements between the UN and the respective Governments of the relevant States – the Special Court for Sierra Leone, the Tribunal in East Timor and there are on-going discussions with the Government of Cambodia to prosecute persons responsible for the grave crimes committed during the Khmer Rouge regime.

An important point is that all the above Tribunals have retroactive jurisdiction; the ICC does not. A key benefit of the ICC is that is serves notice to the would–be perpetrators of the serious crimes within its jurisdiction that there is a criminal jurisdiction available to try them for these offences, and that the world will no longer tolerate impurity for such crimes.

I wish to underline the importance of achieving universal ratification of the Rome Statute, since it is only with the broad support of the international community that the Court will be able to function effectively. This goal is gradually being achieved, with 139 signatories and 89 States Parties to date. No one would have expected that, 4 short years after adoption of such a legally complex Statute, it would have entered into force and continue to attract an ever-growing number of States Parties.  

I would also like to draw attention to the need for the many States that have indicated acceptance of the Statute either through ratification or accession, to adopt implementing legislation at the domestic level, to enable them to exercise jurisdiction over the crimes in Article 5, as well as to cooperate with the Court in order to assist it in its functions.  This latter obligation is especially important at this stage, since the Court is now established and “open for business” so to speak.  States Parties must therefore make it a priority to ensure, as early as possible, that there are able to carry out the Court’s requests for assistance. If not, a possible scenario could be that the Court is prepared to proceed, but finds itself unable to get the necessary support from States Parties for it to effectively conduct its investigations and prosecutions. 

States Parties have a general obligation to cooperate with the Court, which is set out in article 86. A key area in which States will be required to cooperate with the Court and which will require the necessary legislative authorisation to do so is a request for surrender of persons to the Court. Here we will recall that the term ‘surrender’ was specifically selected to refer to such transfers of persons to the Court, and differs from the traditional concept of ‘extradition’ which is a State to State process, while this (surrender) is between a State and the Court. There are, nevertheless, some procedural similarities, but these will not be covered by legislation governing extradition. Some other areas of ooperation with the Court are listed in article 93- these include the taking of evidence, the protection of witnesses, the service of documents facilitating the appearance of witnesses, the temporary transfer of prisoners, examination of places and sites. 

As regards implementation at the national level within the OAS, the Government of Canada has adopted implementing legislation, as we have already from heard Ambassador Durand and MS Brigitte Suhr.  It is my understanding that the various OAS Members States are at different stages of consideration of ratification of the Statue, or accession to it.  Many Latin American States which follow the civil law system are actively reviewing the specific provisions of the statute is a view to making the necessary constitutional amendments in their domestic legislation, while many CARICOM States Parties and Signatory States, which generally follow the common law system, are also at various stages of consideration of these issues.

With respect to ratification/accession and implementation at the CARICOM level, I am pleased to be able to indicate that, to date, 6 of the 14 independent CARICOM States are States Parties; 5 are signatories and 3 are still reviewing the Statute with a view to taking a decision on becoming States Parties. I will now give a brief overview of the status of action by CARICOM in relation to the Rome Statute from information received approximately 3 weeks ago from the Permanent Missions in New York.
STATES PARTIES 

Antigua and Barbuda

The authorities are currently studying the Statute; they are aware that, since Statute has entered into force, they must step up efforts in respect of implementing legislation. No specific legislation prepared yet, but it is being considered.

Barbados

Barbados ratified in early December 2002.  Cabinet very recently authorised the preparation of the necessary implementing legislation .The Parliamentary Counsel’s Office is looking at the Statute with a view to carrying out this mandate of Cabinet.

Dominica

The authorities are still are at the planning stage; they are currently looking at what would be the most appropriate legislation for that jurisdiction.

Belize

They are not yet considering legislation but are prepared to look at legislation adopted by other States Parties as a possible model. 

In 2002 there was a Constitutional amendment relating to International Treaties which requires that before Senate can approve ratification of a Treaty, a report must be submitted to the Senate containing recommendations and implications for implementation. Although Belize ratified the Rome Statute in 1999, this report on implementation must still be presented to the Senate. No time-frame was available for this process.

St. Vincent and the Grenadines ratified in early December 2002 and haven’t yet looked at implementing legislation. 
Trinidad and Tobago.  The “International Criminal Court Bill” has been prepared and is being circulated internally among the relevant Ministries and authorities for comment. It is modelled on the New Zealand legislation and contains provisions relating to the obligations of the Rome Statute. It could be tabled in Parliament later this year.

SIGNATORIES 

Bahamas

The authorities are still to take a final decision on ratification. No time-frame was available for this.

Guyana
The authorities are still considering ratification; it is not clear when a decision will be taken.

Haiti 

The Government is not yet ready to ratify; the time-frame for ratification is not known.

Jamaica
Jamaica wants to put implementing legislation in place before ratification. An Inter-Ministerial Committee(including the Attorney-General and Ministry of Foreign Affairs) has been established to advise on the legislation needed and to recommend amendments to existing legislation, where necessary, prior to ratification. No time-frame is available for this exercise

St. Lucia

The authorities have not yet taken a decision on ratification; they haven’t yet looked at implementing legislation.

No action yet

Grenada

Recommendations have been sent by the Mission in New York for accession. While a  decision has not yet been taken, they are looking at it.

St. Kitts- No decision yet

Suriname
The authorities are reviewing the Statute and are actively considering whether to become a State Party.

Within CARICOM, there is general support for the ICC. In the Communiqué issued on 15 February 2003 at the conclusion of the Inter-Sessional Meeting of the Heads of Government of CARICOM, held in Port of Spain, Trinidad, the Heads of Government “…reiterated the full support of the Community for the functioning of the Court”.

I would wish to highlight here that each State is proceeding at its own pace, at what is comfortable for it in its own particular circumstances, and for some, there are more immediate, pressing issues on the international agenda.  But, given the thrust of support for the Court, I hope that very soon all CARICOM States will be on board. 

Thank you, Mr President.
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