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Y PRESUPUESTARIOS
AVISO
La Secretaría del Consejo Permanente saluda atentamente a las misiones permanentes y, por instrucciones del Presidente del Grupo de Trabajo de la Comisión de Asuntos Administrativos y Presupuestarios, y como se acordó en la reunión de la Comisión celebrada el 18 de diciembre de 2003, se permite invitar a las delegaciones a una reunión informal para examinar si el “Estudio de Administración” presentado por la firma Deloitte & Touche cumple con los términos de referencia del contrato con dicha firma.  La reunión se celebrará el martes, 20 de enero de 2004 a las 2:30 p.m. en el Salón Colón.

Se adjunta a este aviso la opinión legal (en inglés) emitida por el Departamento de Servicios Legales, tal y como solicitó la Comisión.


Se solicita muy amablemente a las delegaciones que traigan la copia de los términos de referencia que la Secretaría General distribuyó el mes pasado.  En la reunión se dispondrá de copias adicionales del contrato.
APPENDIX

LEGAL OPINION

COMPLIANCE BY DELOITTE & TOUCHE WITH THE TERMS OF REFERENCE
FOR THE FINAL REPORT ON THE MANAGEMENT STUDY OF THE

OPERATIONS OF THE GENERAL SECRETARIAT

I.  INTRODUCTION 


At its December 18, 2003 meeting, the Committee on Administrative and Budgetary Programs (the “CAAP”) asked the Department of Legal Services (“DLS”) for a written opinion on whether Deloitte & Touche’s November 3, 2003 “Final Report” on its Management Study of the Operations of the General Secretariat (the “Management Study”) complies with the Terms of Reference of the performance contract for the Study.
/ To date, Deloitte & Touche has been paid all but US$37.500 of the original US$750,000 contract price.


The General Terms and Conditions and Terms of Reference of the Contract between the General Secretariat and Deloitte and Touche (“the Contractor”) provide the criteria for measuring the extent of the Contractor’s compliance.  Accordingly, this legal opinion evaluates the Final Report against the requirements set forth in those provisions.


It is our opinion that the Final Report satisfies the requirements in the General Terms and Conditions and in the Terms of Reference.  For that reason, and as explained in greater detail below, the Contractor should be paid the retainage owed. 

II.  ANALYSIS

A.
General Terms and Conditions
Section 9 of the General Terms and Conditions of the Contract required that the work be performed in accordance with the “highest professional standards.”  Thus, the first question in looking at compliance goes to the quality of the Report:  Does it represent the highest professional standards as required under the Contract?    


 What is important for assessing the professional quality of the Report is not whether the conclusions and recommendations reflect preconceptions and expectations that delegations might have had with regard to the subject of the Study.  Rather the applicable standard is whether the Contractor used the appropriate methodology, expertise, and criteria in accordance with standard practices accepted in the consulting business for reaching those conclusions and developing those recommendations.  In that regard, the methodology outlined by the Contractor in Part III of the Report,
/ together with the oral presentation made by the Contractor to the Permanent Council on his methodology, conclusions, and recommendations, indicates that the methods, expertise, and criteria customarily used by business consultants for preparing this kind of Study were used in this case.

B.
Compliance with Specific Tasks in the Terms of Reference 
/
1.
Contents of Final Report:  The Report will outline our project methodology, the results of our data collection and analysis, and our suggestions. 
/

The Report sets out the methodology used by the Contractor, the results of the Contractor’s data collection and analysis, and his suggestions.  It describes the interview and research process undertaken as a basis for the analysis, sets out conclusions resulting from its analysis of the data, and offers twenty-two recommendations for Organizational improvement.


In his proposal, which formed part of the Terms of Reference, the Contractor promised that the Report would provide options for “leveraging technology more effectively, streamlining processes, improving the effectiveness of staff assignments and allocations, increasing staff development, cross training, and knowledge sharing, and outsourcing non-mission functions.”  The Contractor also promised that the “discussion of each option will include potential advantages and disadvantages, cost implications (both short-term and long term), high-level action steps for implementation, and potential barriers and critical success factors.”  A review of the suggestions set out in Part II of the Final Report confirms that the discussion of each option in the Final Report includes those items as promised.

2.
Task 1:  Assess current organizational framework to identify how the General Secretariat is structured and how the work is actually accomplished in order to meet the mandates of the member states.
The Final Report contains an assessment of the organizational framework and suggestions for replacing the organizational structure with two alternatives.  What is meant by an assessment of “how work is actually accomplished in other to meet the mandates of the member states” may be a subject over which reasonable persons may differ.  Some may have expected to see a detailed unit-by-unit analysis of how work is processed in each dependency of the Secretariat.  But that is neither expressly required by Task 1; nor is there anything that requires its inclusion in the Final Report.  Moreover, the absence of such a detailed analysis in the Final Report does not necessarily signify that it was not done.  It is unlikely that Contractor could have reached the conclusions contained at pages 18-20 of the Consultant’s interim report of July 15, 2003, entitled Data Collection Summary For Presentation to the Steering Committee (July 15, 2003 Interim Report) and in its Final Report without having done such a unit by unit analysis.  Also, Appendices A-F of Part III of the Final Report suggest that the Contractor at least collected the data for performing that analysis.

3.
Task 2:  Conduct analysis of the current workloads and the personnel structure and processes that exist to accomplish the work.
The Final Report does not contain a detailed unit-by-unit analysis of the current workloads and the personnel structure for each of the areas of the General Secretariat.  As is the case with Task 1, the text of Task 2 does not expressly require the inclusion of the analysis in the Final Report.  This analysis, however, is a necessary precondition for the completion of Task 3, and if asked, the Consultant would most likely respond that he conducted the analysis as an intermediate step in completing Task 3.  The results of the data collection and analysis in relation to this task were presented to the Steering Committee and Administration in the July 15, 2003 Interim Report.


4.
Task 3:  Identify areas of over and under utilization of personnel resources.
The Report included analysis and conclusions regarding the utilization of personnel resources in the national offices, for fund raising, and the Secretariat for Administration – particularly regarding information technology.  It does not contain a similar analysis for all the other units and other dependencies of the Secretariat.
We suspect from the conclusions in the Report regarding the need to prioritize mandates, that if the Contractor where asked why the analyses was not included for the other areas, he would answer that until the Organization orders its priorities, it is impossible to conclude that one unit is over-staffed vis-à-vis another.  He would probably go on to state that the analysis of under and over utilization of staff was, however, possible in the administrative area and national offices because those are the areas charged with implementing business practices, which as the Report indicates, could be reorganized and further streamlined to achieve the more efficient use of resources, including personnel. 

5.
Task 4:   Identify strategies to increase the effectiveness and efficiency of the General Secretariat and enable the correct composition of staff to best meet organizational mandates in a cost-effective yet efficient manner.

The Report sets out various suggested options for increasing the general overall effectiveness and efficiency of the General Secretariat and contains specific suggestions for cost savings/efficiencies, including:
(i) Implementing a results-based budgeting system to more effectively align resources with the strategic objectives and mandates of the OAS resulting in a shift in focus from inputs and processes to results and outcomes (Part II, pages 9 and 60-63); 

(ii) Centralizing the General Secretariat’s external fundraising function to coordinate the solicitation, negotiation, administration, and reporting of specific fund projects (Part II, pages 9 and 48-51); 

(iii) Redesigning the Organization’s structure so that business areas performing similar functions are aligned, creating a more streamlined organization, a reduction in duplicative activities, increased efficiencies, and better alignment with strategic objectives (Part II, pages 27-33); 

(iv) Establishing a Chief Operating Officer Position where the incumbent would coordinate all General Secretariat activities and report to the Secretary General (Part II, pages 34-39); 

(v) Initiating a regionalization strategy that would centralize OAS national office operations, increase their effectiveness, and decrease the level of resources required to maintain OAS presence throughout the hemisphere, resulting in US$3 million in savings (Part II, pages 40-42); 

(vi) Implementing a results-based budgeting system to more effectively align resources with the strategic objectives and mandates of the OAS, (Part II, pages 44-47); 

(vii)  Implementing a cost management and recovery plan under which “the current strain on the Regular Fund to support specific fund projects could be identified and alleviated” (Part II, pages 52-55); 

(viii) Streamlining the “procure-to-pay process” by implementing procurement and payment improvements such as procurement cards, automatic payments, and electronic fund transfers to gain efficiencies (Part II, pages 64-67); 

(ix) Reviewing potential cost-savings options for employee benefits (Part II, pages 98-99); 

(x) Reorganizing all of the General Secretariat’s Information Technology (“IT”) functions in the Secretariat for Management (Part II, pages 110-115); 

(xi) Streamlining Reporting and Data Integrity by implementing procedures to improve the timeliness and accuracy of the Oracle reporting process (Part II, pages 116-119); and 

(xii) Implementing automation and employee self services of Oracle and other automation functions to lower costs and increase efficiencies (Part II, pages 120-123).  


Thus, in its recommendations concerning Task 4, the Contractor has given the General Secretariat and the CAAP many suggestions for change and improvement in the General Secretariat’s management functions.

6.
Tasks 5-7:  Deadlines for Completion of Draft and Final Reports and Briefings
These tasks required the presentation of interim and final reports by dates certain and briefings to interested parties.  The Contractor has complied with those requirements.

C.
Work Performed in Addition to What Was Required in the Terms of Reference

Page 4 of Part 1 of the Final Report states: 

As the study progressed, the focus shifted to include a wider range of organizational issues that were raised by the Member States, by General Secretariat managers and staff, and by the OAS Staff Association.  Those issues were more strategic than tactical, and involved the Organization’s mission and priorities, its strategy for the future, relationships between the Member States and the staff, communications, and a number of considerations.


There is no question that the Report includes several deliverables that were not among those specifically required under the Terms of Reference and that were apparently requested by the Steering Committee.  One is the detailed analysis of the remuneration system in the section entitled “OAS Human Capital Issues,” and in particular the comparative analysis with the other major international organizations, the U.S. government, and the private sector in Washington, D.C.
/  Another is the analysis of the basis of quota financing and its recommendations for the adoption of a formal quota assessment policy based on a set of metrics.
/

Also, the Steering Committee apparently broadened the scope of the Report from an exercise intended to identify ways for improving  business practices, work flows, and staffing to implement mandates,  to a study of broader issues that go to the very heart of the Organization – its mission, a disconnect between the political bodies and the General Secretariat due to differing expectations and inadequate communications between them, and the absence of an effective strategic planning process which matches resources to priorities.
/  It would be unreasonable to expect that the Contractor, within the cost parameters of the contract, could have shifted the focus of the Study and produced the additional work product he provided in the Final Report without making the corresponding adjustments to other deliverables expected under the Terms of Reference.
III.  CONCLUDING OBSERVATIONS AND RECOMMENDATIONS


Some delegations may be disappointed that the Report does not contain a secretariat-wide unit-by-unit analysis of workflows and a secretariat-wide unit-by-unit analysis of personnel utilization.  But as indicated in the above analysis, the specifications do not clearly require that kind of an analysis in the Final Report.  They only require that the Final Report reflect the “results of our data collection and analysis . . . .”  Delegations seeking such an analysis might find some of it in the July 15, 2003 Interim Report, pages 19-20, and Appendix D.
/
More important, however, even if we were to take the position that the Terms of Reference required inclusion of secretariat-wide unit-by-unit analyses of work flows and personnel allocation in the Final Report, the Contractor produced other work product and made adjustments in the completion schedule not specifically requested in the written Terms of Reference.  That additional work and those adjustments were presumably produced at a cost to the Contractor not anticipated when the contract was signed and have value.  Presumably, they were requested during the course of the Management Study by the CAAP Steering Committee, which was formed to monitor progress and liaise with the Contractor, and from which the participation of the General Secretariat was excluded.
We are not in a position to evaluate whether a detailed analyses of secretariat-wide work flows and staffing of the kind some delegations might have preferred to see in the Final Report has a greater or lesser value than the additional work product not included in the written terms of reference but presumably requested by the Steering Committee and provided by the Contractor.  No item-by-item breakdown of the cost for each deliverable and task required under the Terms of Reference is provided therein; and neither the Steering Committee nor the Contractor ever requested the Secretariat to prepare written change orders which would have fixed a cost for the additional work provided and the other adjustments made.  We strongly suspect that if the Contractor were questioned on the matter of its completion of the Study in accordance with the Terms of Reference, he probably would claim that he produced the analysis required in the July 15, 2003 Interim Report, that he was given different tasks to perform and/or to emphasize by the Steering Committee, and that those tasks have an additional value equal to or more than the value of any work specified in the Terms of Reference that may not have been produced -- or at least reported -- at the level of detail expected.
In view of the foregoing, the CAAP has two basic options.  First, it can accept the study and inform the Secretariat that the $37,500 retainage should be paid to the Contractor.  Second, it can reject the Report and ask the Secretariat to withhold payment pending submission of a revised Report including a more detailed unit-by-unit analysis of workflows and personnel utilization.
For the reasons stated above, we recommend the first option.  We do not recommend the second option because to pursue it would require the additional cost of securing an expert opinion on whether additional value of the work performed outside the Terms of Reference is of lesser value than the more detailed analyses of work flows and personnel utilization some delegations might have expected, and we do not believe the probabilities of a favorable outcome justify those additional costs.

Parenthetically, the election of the first option would not preclude asking the Contractor to provide clarification or additional information supporting his conclusions and recommendations set out in the Final Report; however, we do not recommend using his refusal to provide that information as a reason to withhold payment of the retainage.

Department of Legal Services

January 9, 2004
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�.	The General Secretariat retained the Contractor pursuant the mandate in Section A (6) of Part III of Resolution AG/RES. 1909 (XXXII-O/02) and the subsequent decision of the Permanent Council “to conduct a review of the organizational framework and personnel structure of the General Secretariat, with the purpose of improving efficiency and effectiveness of the General Secretariat in implementing its mandates and controlling personnel costs.”.  The CAAP took an active part in the selection of the winning bidder, and its Steering Committee met periodically with the Contractor as the Study progressed.  


�.	In particular, see Appendices A-F.


�.	In preparing this analysis, DLS consulted with the Assistant Secretary for Management and others from his Office.  Thus, this analysis reflects their observations as well.


�.	The texts in italics in these headings are direct quotes from the terms of reference.


�.	See Part II, pp. 68-94, and Part III, Appendices I and J.


�.	See Part II, pp. 56-9.


�.	See Part I, p 9; Part II, pp. 8, 23-26.


�.	This is also Appendix B of Part III of the Final Report.





