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Thank you Mr. Chairman.  I am very grateful for the opportunity to appear before you today to participate in this very important dialogue on human rights and terrorism.
The nations of the Western Hemisphere have a varied, substantial, and tragic experience with terrorism, dating from the 1960’s to September 11, 2001 and beyond.  They have paid a heavy price for this experience – and for the repressive measures taken in some quarters to suppress it.  In the climate of democratic consolidation that prevails in the hemisphere today, the Member States of the Organization of American States (OAS) have shown themselves determined to protect their hard-won freedoms by opposing all forms of terrorism, wherever they may appear, and understand that this can only be done with the strong support of their peoples.  This support is only possible under a regime of law, based on a firm commitment to human rights.  Good human rights practices make for good counter-terrorism practices.

There is no one, single terrorist threat in the Americas.  Instead, there are a series of phenomena, some closely linked, some less so, that represent varying degrees of threat, both direct and indirect, to our people, and to people far distant from us.  Yet events in distant places can have immediate and devastating effects close to home.  For example, the attacks of September 11, 2001 killed over 160 victims from Latin America and the Caribbean, 26 from the Dominican Republic alone.  Those same attacks also had a devastating impact on the tourist industry in Latin America and the Caribbean.  According to the World Bank, the Caribbean economies were the most severely affected in the world by the 9/11 attacks - after Afghanistan and its immediate neighbors. For example, officials of the Dominican Republic reported $450 million in lost tourism revenues from September 11, 2001, through December 2002.  Imagine the impact of an attack on a cruise ship or hotel in the region.  Or the effect on world trade of an incident involving the discovery of a non-conventional weapon in a container shipment.

Other activities do not threaten us directly, but instead other members of the international community.  Money raised in the western hemisphere, whether intentionally or not, goes to finance terrorism as far away as Sri Lanka. As members of the international community, we cannot in good faith avert our gaze, and indeed, the OAS Member States have been assiduous and increasingly effective in dealing with this problem.  Closer to home, the relationship between terrorism and illegal drugs, the illicit arms trade, and corruption has been well described in other quarters, and I will not dwell on it except to say that it flourishes where government controls are weak, and represents perhaps the gravest long-term threat to many of our countries.

To meet these threats, the international community, in which I am proud to say the OAS plays a leading role, has fashioned a counter-terrorism architecture composed of three levels:  The first is a broad array of international conventions and agreements, most under UN auspices, but also including the Inter-American Convention Against Terrorism. These conventions outlaw a broad range of terrorist activities and their financing.  They provide the indispensable framework within which the international community can deal with terrorist phenomena from a common base.  But these agreements are not sufficient.  At the second level, sound national laws must back them up, and finally, at the third level, successful counter-terrorism practice must in turn incorporate administrative regulations and procedures based on the best international standards.

CICTE plays a role in helping member states develop this architecture, and at every level, respect for human rights is built in to the process.  For example, the Inter-American Convention now ratified by eight states and signed by 33, is the first international treaty that expressly states that the fight against terrorism must be carried out with full respect for human rights, fundamental freedoms, and international humanitarian law, points reemphasized in the Declarations of San Salvador and Montevideo.  During our January workshop in San Jose, Costa Rica on implementation of the Inter-American Convention against Terrorism and the associated UN conventions and protocols, the CICTE Secretariat stressed the sin qua non role that effective counter-terrorism legislation plays in defending the human rights of both victims and suspects in prosecution and prevention of terrorist acts. And the judicial training project we are currently developing will incorporate human rights considerations within the curriculum.  Indeed, I believe that one of the most effective measures we can take to protect human rights throughout the hemisphere is to improve the professional training of security and law enforcement officials ranging from judges and prosecutors to customs officers.     

The issues we deal with on a daily basis in our program are terrorist financing, including regulation of charities; border controls, including document fraud; port, airport, and cyber security. As this meeting progresses, I am looking forward to recommendations and examples of effective national legislation or best practices in these areas that we can provide to our member states as models of effective counter-terrorism policies and practices that fit squarely within the framework of international and inter-American human rights practices, so that they in turn can study them as they revise their laws.

I could close my comments now with a reassuring statement pledging continued efforts to further integrate human rights practices within the CICTE program.  Indeed, I am happy to make that pledge.  But I don’t think it is sufficient for the purposes of this meeting.  Precisely because I believe that counter-terrorism and human rights should be mutually reinforcing, I think it is essential that the human rights community, broadly speaking and so well represented here, and the counter-terrorism community, work harder to understand the imperatives that motivate each other.  As Michael Ignatieff, Director of the Carr Center for Human Rights Policy at Harvard has written, human rights are “a language that creates the basis for deliberation.”  With that in mind, I want to offer some observations about the nature of the contemporary international terrorist threat, and pose some questions for the human rights community assembled here today.  I hope that these questions will give you some insight into the concerns of the counter-terrorism community, and that your answers will help us further develop our own programs.

The first is the radically new nature of international terrorism today.  The terrorist threats that we faced from the 1960’s on were largely funded, either directly or indirectly, by states that saw terrorism as an effective means of applying national power; the goals of terrorists tended to be ideological and geographically bounded.  Thus it was possible to fashion a counter-terrorism strategy based on persuading – or coercing – states into abandoning their support for certain groups, and on persuading or coercing those terrorist groups into abandoning terrorism as a tactic.  Thus, for example, the US State Department kept the Irish Republican Army on its terrorist watch list until they signed the Stormont accords, abandoned terrorist tactics, and entered the political process.  The same happened with the PLO when they signed the Oslo accords.

But after the end of the Cold War, and especially after the first Gulf War, terrorist groups emerged that were not beholden to any particular state, were self-financed, and whose goals were millenarian and unbounded.  They established themselves in failed states, and in regions of well established states where government control was weak.  They developed operational methods that are flexible and dynamic, networked rather than hierarchical, self-financed, and based on mutual support for specific activities rather than on formally established relationships.  In many ways, they resemble the products of our best business schools.  

The key point here is that all of these phenomena developed well after the last updating of the Geneva Conventions, some 27 years ago.  The Inter-American Human Rights Commission, in its magisterial compendium of terrorism and human rights law, speculated that the international community may have to negotiate new instruments “designed to address a new form of ‘terrorist war’ waged by or against non-state actors engaged in armed violence with states at an international level.”  Prof, Michael Schmitt of the George Marshall Center in Germany has noted that the “conventions and protocols contain significant fault lines” that limit their effectiveness in restraining the excesses of contemporary war.”  He added that the “lines between international armed conflict, internal armed conflict, terrorism and criminality are becoming increasingly blurred.”

What are the characteristics of “terrorist war” from the human rights perspective, and what adjustments in existing international law, or new law, might be needed to take those characteristics into account?

The IAHRC report focuses on legal processes and protections, but much counter-terrorism work relates to gathering intelligence, where the objective is to disrupt terrorist networks and potential attacks, not necessarily to gather evidence for a legal proceeding.  Intelligence gathering is by its nature a covert and time-consuming process.  What impact should this distinction between prosecution and prevention of terrorist acts have on human rights policies, and vice versa?  Recall the terrorist alerts that disrupted international air traffic several weeks ago.  From a human rights perspective, how should incidents such as these, which are likely to recur, be handled?

How does terrorism end?  At a recent conference, a human rights activist told me that his country had been under a state of siege for 27 years, based on a terrorist threat. Prisoners of war are generally released at the end of the conflict, but in a war in which a formal surrender is unlikely, what standards should be applied to determine the end of hostilities?  If we cannot define an end state for terrorism, how can we determine that the threat has ended?   If we cannot conceptualize our goal, how likely are we to reach it?  There are at least two potential model end states and several examples of each:  the wars waged by the international community in the 18th and 19th centuries against piracy and slavery both involved the full use of all the tools of national power available at the time, from public campaigns by nascent human rights organizations, to military force.  In time, they reduced these problems to localized affairs, susceptible to control by local forces.  A second model, one that I had mentioned previously, are the cases of the IRA and PLO, two notable examples of groups that have renounced violence and entered the democratic process – and have been accepted into the international community because of it.  

Which model seems most applicable to international terrorism today?

International treaties and conventions confer explicit responsibilities on the contracting parties which, upon ratification, they are bound to accept.  Thus, the Geneva Conventions apply to states – legally constituted bodies accepted in international law and practice as qualified to enter into binding agreements with other such similarly constituted bodies.  States in conflict are equally bound by these conventions. Terrorists are by definition non-state actors unbound by such agreements.  How can international law regulate the conduct of counter-terrorism campaigns, if it is not equally binding on both governments and non-state actors? How can it be made so?

This asymmetry of responsibility is in my view a dangerous weakness in the international laws governing conflict.  Steven Ratner of the University of Texas warns of the danger that bringing terrorist groups inside the protection of international humanitarian law would give their cause legitimacy.  Although in Ratner’s view even if the Geneva Conventions may not apply, war is governed by customary international law whose principles are “derived from established custom, from the principles of humanity and from the dictates of public conscience,” in the words of Additional Protocol 1.  Absent a willingness by non-state actors to adhere to international law (i.e. by refraining from attacking non-combatants or bombing civilian aircraft) that is both explicitly stated and demonstrably observed (i.e. by identifying and punishing those within their ranks who do not observe these injunctions) why should terrorists receive anything more than the protection of “the fundamental principles of humanity?  As Ratner put it, “to expand the laws of war to apply to any situation where an organization…initiates force is to blur the distinction between situations where the law allows individuals to kill each other, and those where the law prohibits it.”  According to Ratner, the need is not a new protocol but development of a clear standard that sets limits on what counts as a battlefield and what counts as a conflict.  How would the human rights community define that standard, and how would it be enforced on terrorist groups?
What is the proper balance between personal freedom and security in the struggle against terrorism?  For societies struggling to confront a new and troubling phenomenon without sacrificing the rights they have fought so hard to attain, this is perhaps the most important question of all, and one with immediate, practical consequences.  For example, is some type of profiling acceptable?  Are measures like increased surveillance, monitoring of financial transfers and Internet activity effective in fighting terrorism or do they play into terrorists’ hands by creating greater resentment and frustration?  How can we promote respect for human rights as a whole while dealing with a ruthless enemy who would not hesitate to insure that human rights would cease to exist if they ever came to power?  What is the best mechanism for national authorities to insure that their counter-terrorism efforts are both effective and uphold human rights?

Finally, I believe that the human rights community could take an important step to advance the dialogue on human rights and terrorism by developing an effective counter terrorism strategy of their own.  This exercise, by focusing on the specific and concrete measures that states must take to protect their citizens from both direct and indirect terrorist threats, would go a long way toward achieving the regional consensus on confronting terrorism that is essential both to protecting the rights of our people and sustaining the effort to eliminate terrorism from our hemisphere. 

I look forward to hearing from you.
Steven Monblatt
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