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Thank you for the opportunity to brief you on the recent activities of the Office of the Prosecutor of the International Criminal Court as well as the key challenges faced by the Court in its first 5 years.  It is an honour for me to join you again.

Before doing so, however, I would like to take just a moment to recognize the important role that the OAS and its Member States have played in the development of the ICC.  In addition to being at the forefront of the establishment of the Court, OAS Member States have continued to be integrally involved in all aspects of building the Court and OAS Member States are well represented at the Court.

As you know, the Prosecutor is from an OAS Member State, as are five judges, including the President and the Second Vice-President. 

At present, as noted, 23 OAS member states have ratified the Statute, and an additional 5 are signatories, which means that over two thirds of the OAS membership is States Parties. Additionally, the year 2007 has seen several OAS states and ICC State Parties adopting or developing implementing legislation in conformity with the ICC Statute requirements concerning cooperation, as well as the international crimes that fall under the jurisdiction of the Court. Let me take this opportunity to express appreciation to the Governments of Argentina, Bahamas, Costa Rica, the Dominican Republic, Honduras, Mexico, Nicaragua and Panama for their recent commitment to the enactment of the new legal system created in Rome.

As you know, States are the first partners of the ICC; however, they are not the only ones. International and regional organizations, such as the OAS, have an important role to play in matters relevant to the work of the Court. We of course share common interests and issues with the Inter-American Court of human rights, as well as with the Inter-American Commission on human rights. The Department of International Legal Affairs within the OAS General Secretariat is also an important partner of the Court, since it shares some of the issues with which the ICC is concerned, such as the need to promote and implement international law, as well as to ensure regional legal cooperation. Furthermore, the OAS General Assembly, by adopting the resolution on the promotion of the ICC in 2003, demonstrated strong and consistent support for the Court. The working meetings on forms of cooperation with the Court that have been held by the Committee on Juridical and Political Affairs only reinforced this commitment.   

All of these developments, as well as the acceleration of work by the Secretariat panel on the proposed cooperation agreement with the Court, exemplify how OAS member States are committed to creating a system of international justice in which the ICC has a crucial role to play.
Current investigations

In the last four years, the Office of the Prosecutor has opened four investigations: Northern Uganda, the Democratic Republic of the Congo (DRC), the Central African Republic (CAR) -- all referrals from the respective States Parties -- and Darfur, the Sudan, which was referred to the Prosecutor by United Nations Security Council Resolution 1593.
DRC 

On 3 March 2004 the President of the DRC referred the situation in that country to the Prosecutor.  After the statutorily required analysis of jurisdiction, admissibility and interests of justice, the Office of the Prosecutor opened an investigation on 21 June 2004.

Upon assessing the situation in the entire DRC, the Office determined that, at the time of the assessment, the gravest crimes had allegedly occurred in the Ituri district.  Within the complex conflict in Ituri, in which many militias have committed crimes, the Office has focused its investigation on those groups allegedly responsible for the most serious crimes.  

After 18 months of  investigation, on 12 January 2006, the Office submitted a sealed application for an arrest warrant against Thomas Lubanga Dyilo, a Congolese national and the alleged founder and leader of the UPC and its military wing, the FPLC.

On 17 March 2006 Thomas Lubanga was surrendered to the Court as a result of the first arrest warrant ever executed for the Court.  That same day, the arrest warrant was unsealed.  

On 28 August 2006 Thomas Lubanga was formally charged by the Prosecutor with the war crimes of enlisting and conscripting children under the age of 15 and using them to participate actively in hostilities.
The PTC confirmed the 3 charges of war crimes against Thomas Lubanga  on 29 January 2007.

Since then there has been a lot of pre-trial activity concerning issues such as the role of victims in the proceedings and the redaction of information. One key decision by the Trial Chamber was just issued on 18th.

We are now preparing to go to trial on the 31st of March. It will be a defining moment for the Court. Regardless of the outcome of this case, it will send, and in fact it has already sent, a signal in the DRC and around the world that using children as soldiers is a serious crime that will be prosecuted.
We have also completed a second investigation on crimes committed by another Ituri armed group. As announced, the OTP presented its evidence to the Judges by the summer of 2007 and a sealed arrest warrant was issued. On 17 October 2007, the Congolese authorities surrendered and transferred Mr Germain Katanga, alleged commander of the FRPI, to the International Criminal Court. Mr Katanga is alleged to have committed 9 war crimes and crimes against humanity, such as murder, sexual slavery, pillaging, willful killing, using children under 15 to participate actively in hostilities and inhumane treatment.
Finally, the OTP is in the process of selecting a third case to investigate.  To this end we are monitoring the overall situation and collecting information on alleged crimes committed by individuals and armed groups in different provinces and at different periods under our temporal jurisdiction. Among others, there are allegations of massive sexual violence, forced displacements of persons, killings and pillaging in most of the Eastern parts of the DRC, including the Kivus.
The DRC is a situation where your political support is concretely needed. There are a lot of issues on the agenda of the international community in the DRC, including demobilization and reintegration of militia into the national forces as well as security.  Justice could easily be pushed off the agenda. Consistent support for international justice is being tested.
The Prosecutor has raised the subject of keeping cooperation with the Court on the DRC agenda with: the Secretary General of the UN, with the UN  Legal Advisor, with the Under Secretary General for Peace Keeping  and with SRSG Swing. The UN Secretary General and his team have agreed to raise it at the highest level with the DRC authorities. The Prosecutor has also raised this matter with the EU Special Representative for the Great Lakes. He and several States committed to provide their support for his demarches. The OTP is grateful to them.
Following such efforts, the reaction from the DRC authorities has been positive. We are very hopeful that this will lead to concrete steps being taken in the near future.
Given the importance of maintaining such diplomatic activities, we urge you to request from your authorities that any bilateral meeting with the DRC authorities, President Kabila in particular, be an occasion to explicitly mention cooperation with the ICC. As States Parties and as members States of the UN which are actively supporting the demobilization process, it is important that you should also express your full support for the Court.  In the same way, any multilateral meeting on the DRC in the UN context should be used to mention the ICC. As the Prosecutor noted, silence is undermining us; but any expression of support is helping us.
Northern Uganda 

In December 2003 the Office received a referral from the Government of Uganda regarding the situation of the Lord’s Resistance Army (LRA).  The Office informed the Government of Uganda that, in compliance with its obligations of impartiality the Office would interpret the referral to include all crimes committed in Northern Uganda.  The Office then analysed the gravity of crimes allegedly committed by different groups in Northern Uganda and found that the crimes allegedly committed by the LRA were of higher gravity than alleged crimes committed by any other group.  The Office therefore opened an investigation into the LRA. 

Five arrest warrants have been issued against LRA commanders. They are charged with crimes against humanity and war crimes, such as rape, inducing rape, murder, enslavement, sexual enslavement, forced enlisting of children, attacking civilian populations, cruel treatment, pillaging and inhumane acts. 
In early 2007, the Office assisted the Government of Uganda in identifying the body of Raska Lukwiya, one of the indictees, who was killed in a confrontation with Ugandan forces.  We are also aware of recent reports suggesting that another indictee, Vincent Otti, was recently killed. We are currently working with the relevant Ugandan authorities to confirm this information.  If the death of Otti is confirmed, any decision whether to withdraw the arrest warrant against him lies with the judges. As it stands now, the four arrest warrants are still outstanding. 

As the Prosecutor has stated many times, those warrants must be executed. There is no tension between peace and justice in Uganda: if the sought individuals are arrested today, you will have peace and justice tomorrow. 

The 4 indicted individuals have threatened to resume violence if the arrest warrants are not withdrawn; they are setting conditions. The international community must ensure protection for those exposed to those threats.

The Office of the Prosecutor has devoted efforts to galvanizing national and international efforts to arrest. A lot can be done by all of you to support these efforts:

First, Joseph Kony and the three other indicted commanders have re-gained credibility in the past months. We ask all States Parties to contribute to their re-marginalization and to use all public occasions to recall that those 4 individuals are responsible for massive crimes. The LRA is continuing to commit crimes as no children have been released, despite calls by UNICEF and the UN Special Representative of the Secretary General on children in armed conflicts to release the abductees immediately.

Second, Joseph Kony and the three other indicted commanders have regained strength and financials means. We ask States Parties to monitor supply networks, possible diversion of aid and funds to the benefit of the sought individuals. We thank States Parties which have renewed efforts to monitor assistance from diaspora communities to the LRA. It should be recalled that any assistance that can help the sought individuals abscond from the Court would violate legal obligations under the Statute. 

And third, Joseph Kony and the three other indicted commanders have become a regional power, threatening stability in the sub region. We ask all States parties to support collaborative efforts between the DRC and Uganda to address the issue of arrests. We hope that the support of MONUC will remain forthcoming.

As you can see, at a national level, or in multilateral fora, each of you can do a lot to contribute to arrests. The speech of the Canadian Deputy Permanent Representative at the open debate on “Protection of Civilians in Armed Conflicts” held at the UNSC on 20 November 2007 is a good example: he called on Sudan to cooperate with the Court and surrender the two indictees. The OTP would be extremely grateful if you could keep it updated of any step taken in furtherance of such requests for support.

Central African Republic (CAR)

On 22 May 2007, the OTP announced the opening of an investigation in the Central African Republic. 

The OTP’s investigation is focussing on the most serious crimes, which were mainly committed during a peak of violence in 2002-2003 and with a particularly high number of allegations of rapes and other acts of sexual violence, perpetrated against hundreds of reported victims.

CAR does not yet have legislation implementing its obligations under the Rome Statute. It has, however, signed two distinct agreements with the Registrar and the Prosecutor respectively, for the purpose of facilitating the conducting of effective investigations in the field. The Prosecutor had planned to visit CAR on 24 January, but because of recent developments the visit was postponed until 7 February.

In terms of cooperation, we would again request all States Parties to mention the need for cooperation with the ICC in all bilateral or multilateral meetings with the CAR.

Darfur, the Sudan

As I mentioned, the situation in Darfur was referred to the Prosecutor by Security Council resolution 1593.

 On 27 April 2007, the Judges issued arrest warrants against Ahmad Muhammad Harun, former Minister of State for the Interior and current Minister of State for Humanitarian Affairs of the Sudan and  Ali Kushayb—a Janjaweed/militia leader—for war crimes and crimes against humanity.  The Prosecution demonstrated that they joined together to persecute and attack civilians in Darfur who were not participants in the conflict. We also showed that Ahmad Harun coordinated a system through which he recruited, funded and armed Militia/Janjaweed to supplement the Sudanese Armed Forces, and incited them to attack and commit massive crimes against the civilian population, based on the rationale that they could be rebel supporters. Ali Kushayb was a key part of that system, personally delivering arms and leading attacks.

In recent months however, the issue of enforcement of the arrest warrants has been put off the agenda of relevant international meetings. Justice was not formally on the agenda of the UNSC trip to Khartoum in September 2007. Justice was excluded from the two meetings of the extended contact group on Darfur in Paris and New York. Justice was not mentioned in the UNSG subsequent reports on Darfur where the UN secretariat developed a three prong approach with humanitarian, political and security components only.

To raise awareness of the need for execution of the arrest warrant, the Prosecutor has met with senior UN officials, including Mr Ban Ki Moon prior to his visit to Khartoum. The Prosecutor explained to all of our interlocutors that the Court needed first and foremost consistent political support. Their silence had been interpreted as a weakening resolve of the international community on the enforcement of the arrest warrants. The Prosecutor explained that international justice and the enforcement of the Court’s decisions are an integral, non-negotiable part of any agreement.

On 5 December 2007, the Prosecutor officially informed the UN Security Council that  Sudan is not cooperating with the Court and thus not complying with Security Council Resolution 1593. The Prosecutor also reported on present crimes, finding that ongoing acts of violence are not chaotic occurrences but represent a pattern of attacks against 2.5 million displaced persons. The Prosecutor repated that in Darfur, the first phase of Ahmad Harun’s plan was to force the people out of their villages and into camps.  In the second phase – happening now – he is controlling them inside the camps, by controlling their access to food, humanitarian aid, and security. There are consistent reports that the land and villages the displaced left behind is being occupied by new settlers. And there is a new strategy to attack the displaced who try to organize themselves in the camps: some are arrested, others forcibly expelled from the camps with no means of survival and relocated in hostile areas. Harun coordinated this but he is not alone. The Prosecutor has stated that he will investigate support given to him by high government officials.

In Darfur today, massive crimes continue to be committed. Therefore, the Prosecutor also announced that the OTP will be preparing to open two new investigations in 2008. These will take into account the consistent indicia we have showing a pattern of attacks by Sudanese officials against civilians, in particular against those 2.5 million people forcibly displaced into camps. The OTP also has reports of an increasing number of attacks against humanitarian personnel and peace keepers, as happened in Haskanita, with rebel involvement.

 Key Challenges

As this briefing on our current activities will have shown you, the Court is in motion. The achievements of the recent years are constantly driving the Court to new and demanding challenges. 

The first challenge and objective we had to face, at the Office of Prosecutor was to make the Rome body of law operational, to transform ideas and concepts into a working system.

The second challenge concerned the issue of how to select the situations to investigate. How to carry out expeditious investigations of massive crimes. How to do this during ongoing conflict. How to protect our witnesses and investigators. How to maintain our duty of confidentiality and at the same time explain our activities, especially to the victims on the ground.

These were the main issues the Office had to address. After five years, all the Chambers of the Court are active. They are ruling on foundational issues such as the different forms of victim participation; the form of disclosure of exculpatory information; and the respective responsibilities of the Office the Prosecutor, the Defence, the Pre-Trial, the Trial and the Appeals Chambers.

The first trial is starting. It is a key defining moment for the Court. The trial has to be fair and expeditious, respecting the rights of the accused person and the rights of the victims to participate. It will bring to light the efforts made over the last months and years, efforts to gather thousands of documents and manage their disclosure, translation and protection of witnesses.

In the coming years, new prisoners will arrive and new investigations will start. Outreach to different communities in different parts of the world will be more and more needed and increasibly complex. Victims will participate. Schemes to bring different forms of reparations and assistance to as many victims as possible will be developed.

The Court’s operations have turned the concept of the law into reality. We are planning how to face our new challenges.  Other actors, also, have to adjust to the new legal requirements.

As such, the ability to rely on effective, sustained and predictable forms of cooperation is essential for the successful execution of the ICC’s mandate. Generally, the OTP has obtained cooperation from a number of States, including non-State Parties, as well as international and regional organisations. However, securing cooperation in a timely manner has proven difficult. States have their own priorities. We are confronted with the challenge of maintaining political support from States and international organizations when our activities do not conform to their immediate objectives. The Assembly of States Parties has acknowledged those difficulties in 2006. At their request, a consolidated report was prepared by the three organs and served as a basis for work among States.

The issue of arrest and surrender forms of course our principal area of concern. We have to ensure enforcement of the Court’s decisions in situations where the international community is trying to achieve in parallel many objectives: security, humanitarian assistance, political dialogue and development.

For each situation in which the ICC has been exercising its jurisdiction, the support or lack of support of States for the enforcement of arrest warrant depends on their short term political goals. 

Our duty is to apply the law without political considerations, and as such, the Prosecutor has stated that we will not adjust to these requests. States and others will need to adjust.

There is an immense potential for cooperation in the system established by the Statute. The Court, and especially the Office of the Prosecutor, has a responsibility in making the system work. We are developing new methods and best practices. We can drive the cooperation issue further.

The Jurisdiction, Complementarity and Cooperation Division has been established to this effect. The Office has adopted a proactive approach. Diversified partners are approached in a systematic way.  The Office endeavours to give all States a sense of the types of cooperation which are needed or may become relevant in the future. This allows States to make political, legal preparations in order to be able to comply with present or future requests as expediently as possible.

As the President of the Court has also emphasized on a number of occasions, the Rome Statute is not only for legal advisors, judges and prosecutors. It is for political leaders working to seek solutions to conflicts, military actors, diplomats and others. A number of countries, including Canada and Colombia, have organized meetings with all relevant departments and agencies within the Government for Court representatives. Some have established task forces for the ICC.

The OTP can contribute to galvanizing international efforts, and support coalitions of those willing to proceed with arrests. We are doing so. One important lesson learned from the other Tribunals is that there is not a single approach to all scenarios. While cooperation in this field is requested primarily from territorial States, we have seen how the support of other States and organisations, particularly the UN in the DRC, will be essential to achieving arrests. The Office has implemented a strategy of approaching all relevant actors. Support can take a variety of forms. Let me mention four:

1) Political support. In any bilateral meeting, in any multilateral activity or development program, we ask that States Parties automatically mention the need to respect and implement ICC decisions. The Office, in liaison with the Presidency and the Registry, keep track of bilateral and multilateral meetings, donors meetings, and Summits where the issue of cooperation with the Court can be raised. A number of NGOs are sharing their information in this regard. Diplomatic pressure, as you know, was a strong tool of persuasion in the former Yugoslavia given these States’ interest in joining the European Union or NATO’s Partnership for Peace. With Croatia, Bosnia and Serbia, each step of the Stabilisation and Association Process has been made dependant on cooperation with the ICTY and the arrest of fugitives. While the Court cannot be seen as entering into a political discussion, we can promote consistent policies of partner organizations such as the UN, the EU, the AU, the Arab League, and of course, the OAS.

2) Marginalization of the individuals sought by the Court to facilitate their arrest. No support, supplies, or financial aid should reach individuals subject of an Arrest Warrant. They have to be isolated within their own communities. Suspects often retain support networks which are able to provide safe havens or logistical and financial support. Eradicating these forms of support is crucial to enhancing prospects for arrests. In the case of Uganda, the Office had to approach States to request that they audit the assistance given to the peace process to ensure that no assistance of any form should go to persons sought by the Court. There is a need to criminalize any activity that knowingly harbours or protects suspects. Investigating issues of supply and support and tackling these networks can also be done through international action in the UN.

3) Tracing of whereabouts of the individuals sought by the Court. The experience of our predecessors demonstrates the need to gather information in order to increase chances of arrests. The ICTY developed the technique of tracking teams in the former Yugoslavia to discover the location of suspects, who may have been protected by elements within the domestic authorities. Within the Office, tracking activities aim to ensure that we are informed and can inform partners of the whereabouts of suspects at all times, in accordance with legal requirements.  

4) Encouraging the planning and execution of arrest operations. States should include, where feasible, provisions enabling cooperation within the mandate of peacekeeping missions. Another option we promote is to create operational groups comprised of relevant States and organisations to exchange information and coordination on efforts to secure arrests.
As the Prosecutor stated last year in Nuremberg, if States parties and other stakeholders do not actively support the Court, in this area as in others, then they are actively undermining it. Allowed to remain at large, the indicted individuals can continue to threaten the victims, those who took tremendous risks to tell their stories.  In the end, in the absence of arrests, the work of the Court might end up exposing the victims that we were meant to protect. In the end, in the absence of arrests of the indicted individuals, the work of the Court might end up highlighting how they can act with impunity. 

Ahmed Harun, sought by the Court, has been promoted to chair a Committee to investigate human rights abuses; Joseph Kony, also sought by the Court, has received so much support that he has become a regional leader. One must question what message this brings.

The law has to be respected; the decisions of the judges are made to be implemented, whether in Uganda, in Darfur, in the DRC, or CAR.

There is a need for more consistency between conflict management efforts and respect for the framework established by the Rome Statute.

The Rome Treaty consolidates the “duty of every state to exercise its criminal jurisdiction over those responsible for international crimes” but also to support a permanent International Criminal Court whenever and wherever the Court decides to intervene.  They have to “guarantee lasting respect for and the enforcement of international justice”.  
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