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Introductory Note

At its Thirty-First Regular Session held in Costa Rica in June 2001, the General Assembly adopted a resolution (AG/RES.1765 (XXXI-O/01)) convening the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI) for November 12-16, 2001 in Guatemala.  In the same Resolution, the General Assembly instructed the Permanent Council to continue carrying out the tasks necessary to prepare for CIDIP-VI, the agenda of which includes the following topic:

“a.  Standardized commercial documentation for international transportation, with special reference to the 1989 Inter-American Convention on Contracts for the International Carriage of Goods by Road, with the possible incorporation of an additional protocol on bills of lading.”

In furtherance of these goals, the Department of International Law wishes to circulate the attached Progress Report, as submitted by the United States Permanent Mission to the OAS, which is the Chair of the Drafting Committee on this topic.

PROGRESS REPORT

July 2, 2001

CIDIP-VI; Topic I Working Group

(Standardized commercial documentation for international transportation, 

with particular reference to the 1989 Inter-American Convention on Contracts 

for the International Carriage of Goods by Road, with the possible incorporation of an additional protocol on bills of lading.)

Organization of American States

I.
BACKGROUND:

A Meeting of Government Experts to Prepare for the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI) was held February 14-18, 2000 at the headquarters of the Organization of American States (OAS) in Washington, D.C.  During the Fifth and Sixth Plenary Sessions of that meeting, the delegates considered Topic I: “Standardized commercial documentation for international transportation, with special reference to the 1989 Inter-American Convention on Contracts for the International Carriage of Goods by Road, with the possible incorporation of an additional protocol on bills of lading.”  Although no specific document or action has yet been approved or sanctioned by any delegation or official governmental body, the report of the Meeting of Experts includes, in connection with the Fifth 

Plenary Session, the following statement:

Several delegations pointed out, in that connection, the need to decide on the law applicable to its validity and effects, especially with regard to the shipper’s liability.  Various solutions were debated such as those already contemplated in the Inter-American Convention on Contracts for the International Carriage of Goods by Road (Montevideo, 1989) or the Inter-American Convention on the Law Applicable to International Contracts (Mexico, 1994), or others to be established in this case.  It was agreed that this, too, was an aspect to be determined at the upcoming CIDIP-VI.

With respect to the Sixth Plenary Session, the official report of the meeting reflects the following:

Argentina proposed studying the possibility of including other items in the waybill or bill of lading, such as: notices, notification of loss, damage, or delay in delivery of merchandise, period of liability, prescription of actions, liability of the shipping agent, cumulative transport, inter alia.

After hearing comments by the delegations of Argentina, Mexico, and the United States, the delegations agreed on an approach similar to that adopted with respect to commercial guarantees.  A working group chaired by the delegation of the United States would be formed to draft the bill of lading form and it would meet at the same time as the Drafting Committee for the Model Law on Commercial Guarantees, with a view to completing the drafting of the document.

The delegations from Argentina, Brazil, Canada, Ecuador, Guatemala, Mexico, Paraguay, United States, Uruguay and Venezuela requested to participate as members of the Working Group.

The following will provide a report of the accomplishments of the Working Group as of July 2, 2001.

II.
THE QUESTIONNAIRE: 
The delegation of the United States was of the opinion that a questionnaire should be developed for the purpose of collecting information from all of the OAS member nations regarding various issues involving: (1) each country’s national laws governing bills of lading, and (2) the actual practices of the transportation industry in each country for the use of bills of lading.  The United States delegation prepared a draft of such a questionnaire and circulated it to all members of the Working Group.  The issues raised by the various delegations at the February 2000 Meeting of Government Experts were addressed in the draft questionnaire.  Following a comment period, the questionnaire was sent to the delegations of all OAS members.  Copies of the questionnaire in English and in Spanish are attached as Appendices “A” and “B” to this Report.

Responses to the questionnaire were received from the following delegations: Argentina, Bolivia, Canada, Ecuador, El Salvador, Mexico, Paraguay, Peru and Uruguay.  Additional materials were received from ECLAC (Economic Commission for Latin America and the Caribbean) and ALADI (Spanish acronym for the Latin American Integration Association) regarding their work on transportation.  In addition, on September 28, 2000, an inquiry was received from the CARICOM Secretariat that indicated a “keen” interest in the responses to the questionnaire and the conclusions that may ultimately be reached based on those responses.  In view of the interest of the CARICOM nations and subsequent recommendations, it is clear that intermodal issues—including intercoastal shipping—may be important elements of this undertaking.  Such recommendations might be considered in the context of future work to be undertaken after the completion of CIDIP-VI.

III.
THE DRAFT INTER-AMERICAN THROUGH BILL OF LADING:

English and Spanish versions of a draft Uniform Through Bill of Lading for International Transportation of Goods by Road, prepared in a related context, are being reviewed as a possible platform from which the working group would construct a draft Inter-American Bill of Lading.  This document has not been approved by any government.  A preliminary review of the questionnaire reveals that many of the major legal and practical issues with respect to bills of lading are common throughout the Hemisphere.  Similar issues have been considered in the context of documents such as:  

1. The Agreement on International Overland Transportation (ATIT [in Spanish]) (ALADI/AAPA14TM/3 of 9/26/90), signed by Argentina, Bolivia, Brazil, Chile, Paraguay, Peru and Uruguay, regulates all matters related to road and rail transportation of goods and persons between the States Parties; including standards for international waybills or bills of lading (the MIC [in English, IRW --international road waybill] for road transportation and the TIF [carné aduanero para el transporte ferrovario internacional - international rail transport customs carnet] for rail).  The forms were subsequently enhanced when their use was expanded to include the customs transit declaration (DTA [in Spanish]).  The MIC-DTA and TIF-DTA were created in 1992.

2. The Agreement on River Transportation via the Paraguay-Paraná Waterway (Puerto de Cáceres – Puerto de Nueva Palmira)” (ALADI/AAP/A14TM/S Of 7/7/92), signed by Argentina, Bolivia, Brazil, Paraguay and Uruguay, regulates all matters of navigation, commerce and transportation of goods and persons using this waterway, including the road waybill and the customs transit declaration (MIC/DTA).

3. The 4/27/95 Limited Scope Agreement to Facilitate Multimodal Transportation of Goods  (ALADI/AAP.PC.8), signed by Argentina, Brazil, Paraguay and Uruguay, regulates the most important features of the multimodal transportation contract and bill of lading.

4. The Agreement on Transportation Contracts and the Civil Liability of Carriers in International Road Transportation of Goods (ALADI/AAP/A14TM/10 of 12/29/95), signed by Bolivia, Brazil, Chile, Paraguay, Peru and Uruguay, regulates the conditions governing contracts for international transportation of goods and the bill of lading for road transportation.

5. The International Road Waybill developed in connection with Decision 389 of the Andean Community.

IV.
THE REMAINING TASKS OF THE WORKING GROUP:
The Working Group has successfully completed the initial components of its assigned tasks by developing the questionnaire, circulating it for review by the Working Group, sending it to all OAS member delegations, and receiving the various responses.  In order to complete the tasks of the Working Group, it will be necessary to perform at least the following additional tasks:

· Continue the review and compilation of the responses to each individual question on the questionnaire.

· Circulate the compilation of responses along with the draft bill of lading to the full Working Group for their comments and suggestions on what should be included in a hemispheric uniform bill of lading.

· Analyze the comments and suggestions of the Working Group to identify areas of consensus and areas of disagreement.

· Develop appropriate language for a possible protocol to the Inter-American Convention on the Law Applicable to International Contracts if the Working Group deems that advisable.

· Develop an Inter-American Bill of Lading based on the consensus of the Working Group.

· Develop such related documents as the Working Group may deem advisable.

· Circulate the proposed Inter-American Bill of Lading and any related documents, along with any proposed convention protocols, to all OAS member delegations prior to CIDIP-VI and receive their comments.

· Organize one or more teleconferences for interested participants in all OAS States in order to discuss—prior to CIDIP-VI—issues that may need to be further resolved in connection with the draft Inter-American Bill of Lading to be circulated.

Questions and comments regarding this Report and any additional responses to the questionnaire should be directed to the OAS through Kathleen Lannan, at the Secretariat for Legal Affairs, Department of International Law, with a copy of the message sent to Kenneth Hoffman and Mariana Silveira, as follows:

Kathleen Lannan







Organization of American States


19th and Constitution Ave., NW


Washington, D.C.  20006


Fax:
(202) 458-6029


E-Mail: klannan@oas.org

Kenneth Hoffman




Mariana Silveira


National Law Center for



National Law Center for


Inter-American Free Trade



Inter-American Free Trade


Two East Congress Ave., Suite 500


Two East Congress Ave., Suite 500


Tucson, AZ  85701-1728



Tucson, AZ   85701-1728


Fax:
(520) 622-0957



Fax:
(520) 622-0957


E-Mail: kenhoffman@worldnet.att.net 

E-Mail: msilveira@natlaw.com 

V.
THE TIME FOR COMPLETION:

It is the opinion of the Chair of the Working Group that, in view of the complexity of the project, activities are progressing satisfactorily.  It is our hope that there will be a consensus reached regarding the form of a document or documents that might be ready for consideration by the representatives of all member nations at the CIDIP-VI diplomatic session in November of 2001, as well as regarding possible recommendations for future work in the transportation field.  








Respectfully submitted by the 








Delegation of the United States of America

July 2, 2001

F:\Dept. of State\UD 830\DOS-Transport\Progress_Report rev.7-2-01clean.doc
Appendix I

Questionnaire

SURVEY OF INTERNATIONAL TRANSPORTATION OF GOODS OPERATIONS

QUESTIONNAIRE

SURVEY OF INTERNATIONAL TRANSPORTATION OF GOODS OPERATIONS

Purpose:
To determine the operating characteristics of the international transportation of goods in your country and applicable regulatory requirements.

Reason for the inquiry:
To facilitate the design of a model international bill of lading containing uniform terms which are consistent with the laws and regulations of all member nations as well as the manner in which international transportation of goods is conducted.
The bill of lading and related transportation documents:
1.
What modes of transportation are involved in international shipment? What combinations of modes occur?

2.
What transportation documents are prepared for each shipment? Which documents are required by law or regulation?

3.
What items must be included by law or regulation?

4.
Does applicable law or regulation prevent the parties to the transportation arrangement from establishing their own terms regarding a choice of law provision, liability limits, and grounds for recovery including:

a. statute of limitations

b. required documents to support a claim

c. claim filing period

d. burden of proof

e. defenses including:

1. comparable fault

2. beyond human control (acts of God)

3. beyond carrier control

4. pre-existing defects

5. joint line carrier movements and interchange agreements

6. a shipment improperly diverted in the destination country and the joint                                             line carrier is excluded.





7. improper description of commodity and/or improper shipping                                                           instructions.

5.
If a bill of lading is prepared, who prepares it and who executes it?

6.
Is the bill of lading prepared before the shipment is transported? (please submit a copy of a bill of lading)

7.
Are separate bills of lading issued on joint line shipments?

8.
Which parties to the transportation arrangement have the opportunity to see the bill of lading before the shipment is transported?

9.
Are international shipments treated differently with respect to applicable shipping documents? 

Operations:
10.
What is the role of intermediaries and third parties such as brokers, logistic companies, etc.  in the international transportation  of goods?

11.
Do motor carriers conduct operations with leased vehicles and drivers? If so, which entity is considered the motor carrier responsible for conducting the transportation?

12.
Which participants to the transportation operation can be considered the shipper? For example, would it be the shipper ordering the goods for transportation to a consignee or recipient, or the manufacturer of the goods, the intermediary, a freight forwarder, or the originating carrier in a multi carrier movement?

Insurance:
13.
Is cargo insurance required for domestic and international shipments? If so what are the requirements and who must maintain the coverage? Do the requirements differ depending on mode of transport?

14.
Are any types of goods exempt from the insurance requirement?

15.
Is self-insurance an option? 

16.
Is any distinction drawn between domestic and international shipments for insurance coverage requirements?

17.
How can an insurance company qualify to write policies for the coverage?

18.
Can insurance companies from other countries write policies of insurance?

19.
What are the liability limits on recovery which are imposed by law or regulation?

Appendix II

Cuestionario

ENCUESTA SOBRE LA OPERACION DEL TRANSPORTE

INTERNACIONAL DE BIENES

CUESTIONARIO

ENCUESTA SOBRE LA OPERACION DEL TRANSPORTE

INTERNACIONAL DE BIENES

Propósito:


Determinar las características operacionales del transporte internacional de bienes en su país y los requisitos reglamentarios aplicables.

Razón de la encuesta:


Facilitar el diseño de un modelo de carta de porte internacional que contenga términos uniformes que sean consistentes con la legislaciones y reglamentos de todos los países miembros así como la manera en que se conduce el transporte internacional de bienes.

La carta de porte y documentos de transporte relacionados:

1. ¿Qué medios de transporte comprenden los envíos internacionales? ¿Qué combinaciones de medios ocurren?

2. ¿Qué documentos de transporte se preparan por cada envío? ¿Qué documentos son requisito legal o reglamentario?

3. ¿Qué elementos deben incluirse por ley o reglamento?

4. Las disposiciones legales o reglamentarias en vigor: ¿Prohiben a las partes del contrato de transporte establecer sus propios términos con respecto a qué ley será aplicable, límites de responsabilidad y bases para la compensación, incluyendo:

a. término de prescripción

b. documentos requeridos como base de la acción

c. período para reclamar el daño

d. carga de la prueba

e. defensas, incluyendo:

1. grado comparativo de culpa de cada parte

2. más allá del poder humano (actos de Dios, caso fortuito)

3. fuera del control del porteador

4. defectos o daños preexistentes

5. transporte por varios porteadores y acuerdos de intercambio de equipo por dos o más porteadores

6. cuando son varios porteadores, si un porteador no cumple con la entrega al siguiente porteador sino que entrega a otro equivocado; el siguiente porteador a quien no se le entregó la carga, no puede ser responsable de los posibles daños que sufran los bienes

7. descripción equivocada de los bienes y/o errores en las instrucciones de embarque dadas por el cargador.

5. En caso de que deba llenarse una carta de porte, ¿quién la prepara y quien la ejecuta?

6. ¿Se prepara la carta de porte antes de que la carga sea transportada? (favor de anexar una copia carta de porte a sus respuestas)

7. ¿Se emiten varias cartas de porte cuando el envío se lleva a cabo por varios porteadores?

8. ¿Tienen oportunidad las partes del contrato de transporte de ver la carta de porte antes de que los bienes sean transportados?

9. ¿Se le da trato diferente a los envíos internacionales con respecto a los documentos de transporte aplicables?

Operación:
10. ¿Cuál es el rol de intermediarios y terceros tales como, corredores, compañías de logística, etc., en el transporte internacional de bienes?

11. ¿Operan los porteadores de autotransporte con vehículos y conductores alquilados? En dado caso, ¿qué persona legal es considerada responsable de llevar a cabo el transporte?

12.  ¿Quiénes de los participantes en la operación de transporte pueden considerarse como porteador? Por ejemplo, ¿pudiera considerarse al cargador que ordena el transporte de los bienes en favor de un consignatario o receptor; o a quien manufactura los bienes; al intermediario; a quien se encarga de consolidar pequeñas cargas para completar una carga completa; o al porteador original en el caso de movimientos por múltiples porteadores?

Seguro:
13. ¿Es el seguro requisito legal en envíos domésticos o internacionales? De ser así, ¿cuáles son los requisitos y quién debe pagar la cobertura? ¿Difieren los requisitos dependiendo del medio de transporte?

14. ¿Existe alguna excepción a la necesidad de contratar seguro para ciertos bienes?

15. ¿Existe la opción de separar una cantidad para garantizar la reparación en el caso de pérdida en vez de tener que comprar seguro?

16. ¿Se hace diferencia entre el transporte doméstico e internacional en relación con los requisitos de cobertura del seguro?

17. ¿Cómo pueden las compañías aseguradoras calificar para emitir pólizas de cobertura?

18. ¿Pueden compañías extranjeras emitir pólizas de seguro en estos casos?

19. ¿Cuáles son los límites de responsabilidad impuestos por ley o reglamento a la compensación que corresponda?
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