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MINUTES
OF THE NINETEENTH MEETING OF THE COMMITTEE OF EXPERTS OF THE FOLLOW-UP MECHANISM FOR THE IMPLEMENTATION OF THE INTER-AMERICAN CONVENTION AGAINST CORRUPTION

I. BACKGROUND

In accordance with the schedule agreed on by the Committee of Experts of the Mechanism for Follow-up on Implementation of the Inter-American Convention against Corruption, the Nineteenth Meeting of the Committee was held at OAS headquarters in the city of Washington, D.C., on September 12 to 16, 2011.

The meeting was attended by the following participants, representing the states parties: Kenroy Simmons (Antigua and Barbuda); Néstor Baragli (Argentina); Franklyn Williams (Bahamas); Iran Tillett-Dominguez (Belize); Nardi Suxo, Diego Pari, Gabriela Veizaga, Carlos Camargo, Tania Iturri (Bolivia); Vânia Vieira, Marcelo Paranhos de Oliveira Miller, Renato Capanema, Sandro de Vargas Serpa, Camila Colares Bezerra, Aldenor de Souza e Silva, Wilson Dockhorn Junior, Leonardo Wester (Brazil); Mathilda Haykal Sater (Canada); Jorge Vio, José Ramón Correa, Yelica Lusic, Álvaro Hernández, Maria Isabel Mercadal, Alberto Rodríguez (Chile); Fernando Brito, Ligia Helena Borrero, María Virginia Torres de Cristancho, Nicolás Lozada, Yadir Salazar (Colombia); Miguel Cortés (Costa Rica); Simón Castaños (Dominican Republic); Luis Pachala, Paul Iñíguez, Sonia Vera, Raúl Martínez, Aura Celly, Andrés Chiriboga (Ecuador); Miguel Girón, Álvaro Magaña (El Salvador); Darshan Ramdhani (Grenada); Jorge Pérez, Miguel Valladares (Guatemala); Gail Teixeira (Guyana); Amos Durosier, Joseph Jean Figaro (Haiti); Rigoberto Córdova (Honduras); O’Neil Francis (Jamaica); Alfredo Esparza, Karla Ornelas, Martha J. Gaytán, Martha López-Barroso (Mexico); Iván Lara (Nicaragua); Max Ballesteros, Mariela Jiménez (Panama); María Soledad Machuca, Julio Duarte, Diana Correa, Luis Carlos García (Paraguay); Delila Arraga, Javier Prado (Peru); John Tyme (Saint Kitts and Nevis); Chandra Algoe, Reshma Alladin (Suriname); Cuthbert Jolly (Trinidad and Tobago); Robert Leventhal, Rachel Owen, (United States); José Pedro Montero, Iván Toledo (Uruguay); Adelina González, Basilio Jáuregui y María Eugenia de los Ríos (Venezuela)

II. Proceedings

In accordance with the first item on the agenda and the schedule established for this meeting (Annexes I and II), the Technical Secretariat submitted a report on the actions taken since the Committee’s last meeting and on the documents prepared for this meeting.

Then, under item 2 on the agenda, the delegations of Bolivia, Mexico, and Panama verbally presented their candidacies to chair the Committee over the following one-year period, as agreed on at the Fifteenth Meeting and provided for in Article 4 of the Rules of Procedure.

The Committee then embarked on agenda item 3 by considering, in that order, the draft preliminary country reports for Grenada, Suriname, Brazil, and Belize. 

In reviewing the draft preliminary country reports, the Committee proceeded in accordance with Article 25 of its Rules of Procedure: in each case, the preliminary review subgroup presented the content and scope of its preliminary draft report; then, the state party under review made a brief statement in regard to the preliminary report; and, finally, the plenary examined the corresponding draft report, with the experts’ observations and comments being offered on the chapters and sections in order. 

For each draft report it examined, the plenary agreed on modifications, and it gave instructions for the corresponding changes to be made and for the revised versions to be submitted to the plenary for their consideration and final approval. 

Under agenda item 4, the Technical Secretariat informed the Committee that through their Permanent Missions to the OAS, 29 states parties had formally given their consent for on-site visits to be conducted during the Fourth Round of Review, following the Methodology for Conducting On-site Visits approved by the Committee at its Eighteenth Meeting. The list of those states is included in Annex III of these minutes.

The Committee then examined, in the order set out on the agenda, the documents for commencing with the Fourth Round of Review. 

The Committee first undertook a study of the draft questionnaire, methodology, and report structure. Several delegations offered various comments and proposals on those documents. Based on those proposals, the Committee gave a final consideration to and approved the questionnaire, methodology, and report structure for the Fourth Round, which may be found in Annexes IV, V, VI, and VII.

The Committee also considered and adopted the Schedule for the Fourth Round of Review, based on the proposal made by the Technical Secretariat, which may be found in Annex VIII. 

For the sequence in which the states parties’ information would be reviewed during the Fourth Round, it was agreed that those states that volunteered would be reviewed first, followed by the remaining states in the order in which they had ratified the Convention. Accordingly, the following states put themselves forward as volunteers for the start of the Fourth Round: Guatemala, Brazil, El Salvador, Mexico, Bolivia, and Paraguay. Similarly, in accordance with the request made by the state, it was agreed that the Bolivarian Republic of Venezuela would be reviewed as part of the third group of states to undergo examination. In line with this decision, the sequence in which the states parties’ information will be reviewed during the Fourth Round may be found in Annex IX.

The Committee then approved the proposal for the composition of the preliminary review subgroups as set out in the document included as Annex X and, as agreed, it proceeded to select the Fourth Round review subgroups for each of the states parties, which may be seen in Annex XI.

The Secretary General of the OAS, Dr. José Miguel Insulza, attended the September 15 session, offering his greetings and a series of thoughts on the importance of hemispheric cooperation against corruption and on the usefulness and relevance of the Convention, the Mechanism, and the work of the Committee of Experts. 

Regarding item 6 on the agenda, the Technical Secretariat presented the Committee with a proposed methodology for dealing with the topic of collective interest “the responsibility of the private sector in preventing and combating corruption” in compliance with recommendation 15 of the Third Meeting of the Conference of MESICIC States Parties; this, after some discussion, was adopted by the Committee and is included as Annex XII. 

The Committee then continued with agenda item 5. Based on the draft prepared by the Technical Secretariat, it discussed and adopted the Hemispheric Report of the Third Round of Review, included as Annex XIII hereto. 

Then, as part of the discussion of topics of collective interest, the following presentations were made:

- The delegation of the United States gave a presentation on that country’s legal framework for asset recovery. 
- The delegation of Costa Rica gave a presentation on the social harm caused by acts of corruption and the recognition of that fact by the country’s courts. 
- The delegation of Brazil gave a presentation on the initiative for an alliance of open governments.
- The delegation of Chile gave a presentation on the open agenda of the Comptroller’s Office and on certificates of origin.

The electronic versions of these presentations may be found in Annex XIV.

The Committee conducted the final review of the draft country reports for Grenada, Suriname, Brazil, and Belize. After comments were offered on each, these were adopted by consensus. The approved texts of these four country reports appear as Annexes XV, XVI, XVII, and XVIII to these minutes.

The Committee then studied its Work Program for the year 2011-2012 (item 7 on the agenda), which was adopted in accordance with the text included as Annex XIX.

The Committee then addressed agenda item 8. As provided for in Article 4 of the Rules of Procedure, the Committee elected by consensus the lead representative of Mexico, Alfredo Esparza, to serve as Chair, and the lead representative of Grenada, Darshan Ramdhani, to serve as Vice Chair.

In discharging item 9, “Other business”: 

a) It was agreed that the state of Honduras will submit its information on the topics studied in the Third Round and that the Technical Secretariat will distribute it among the states parties’ experts to the Committee and publish it on the Anticorruption Portal of the Americas on the OAS web site.

b) In response to the proposal made by Belize, it was agreed that as of the second meeting in each round, the Technical Secretariat will present an updated compilation of the recommendations previously served on the states under review during the round in question, in order to facilitate the Committee’s discussions on the draft reports at each meeting. 

In connection with this, Argentina also offered to forward the Technical Secretariat the documents it had drawn up in the past. 

c) It was agreed that the Technical Secretariat will publish, on the web site, the text of each state’s individual questionnaire when it is sent to the country in question for its response.

Before ending the meeting, the Technical Secretariat read out these minutes, which were then unanimously approved by the plenary of the Committee, together with all the annexes that form an integral part thereof.


Washington, D.C., September 16, 2011
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ANNEX IV
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REGARDING THE PROVISION OF THE INTER-AMERICAN CONVENTION AGAINST CORRUPTION SELECTED FOR REVIEW IN THE FOURTH ROUND AND FOR FOLLOW-UP OF THE RECOMMENDATIONS FORMULATED IN THE FIRST ROUND
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ANNEX V
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ANNEX XI
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SCHEDULE


Place: 
Padilha Vidal Room in the OAS General Secretariat Building. (1889 F Street, Washington D.C., 20006).


Day One: Monday, September 12, 2011

I.
INFORMAL MEETING WITH CIVIL SOCIETY ORGANIZATIONS 
/

09:00 – 11:00: 
- Presentations by civil society organizations.
- Questions and answers.


II.
FORMAL MEETING OF THE COMMITTEE 


11:00 – 12:30:
- 
Opening of the meeting.

- 
Consideration and adoption of the Agenda.

- 
Report of the Technical Secretariat (item 1 on the Agenda).
/

- 
Presentation of candidacies for Chair and Vice-Chair of the Committee (item 2 on the Agenda).
/

-
Beginning of the preliminary consideration of the first draft country report: Grenada (item 3.1. on the Agenda).

12:30 – 14:00:
- 
Break. 

14:00 – 17:30:
- 
Continued consideration of the first draft country report: Grenada (item 3.1 on the Agenda). 

Day Two: Tuesday, September 13, 2011 

09:00 – 12:30:
- 
Consideration of the second draft country report: Suriname (item 3.2 on the Agenda).

12:30 – 14:00:
-
Break. 

14:00 – 17:30:
- 
Consideration of the third draft country report: Brazil (item 3.3 on the Agenda).


Day Three: Wednesday, September 14, 2011

09:00 – 12:30:
- Consideration of the fourth draft country report: Belize (item 3.4 on the Agenda).

12:30 – 14:00:
-
Break.

14:00 – 17:30:
- Decisions to commence the Fourth Round of Review (item 4 on the Agenda):

· Information on the consent of the States Parties for conducting on-site visits (item 4.1 on the Agenda).
/

· Beginning consideration of the following documents (item 4.2 on the Agenda):


· Proposed Questionnaire regarding the provision of the Inter-American Convention against Corruption selected for review in the Fourth Round and for follow-up of the recommendations formulated in the First Round (item 4.2.1 on the Agenda).

· Proposed Methodology for the review of the implementation of the provision of the Inter-American Convention against Corruption selected in the Fourth Round and for follow-up on the recommendations formulated in the First Round (item 4.2.2 on the Agenda).

· Proposed Format for the country reports that will be prepared in the framework of the Fourth Round (item 4.2.3 on the Agenda).

· Proposed Format for the country reports that will be prepared in the framework of the Fourth Round for states that were not party to the MESICIC in the First Round (item 4.2.4 on the agenda).

Day Four: Thursday, September 15, 2011


09:00 – 12:30:
- 
Continuation and conclusion of the consideration of items 4.2.1, 4.2.2, 4.2.3 and 4.2.4 on the Agenda.


-
Beginning consideration of the following documents (item 4.2 on the Agenda)


· Draft Schedule for the Fourth Round of Review (item 4.2.5 on the agenda).

· Proposal with respect to the impartial methodology for determining the order or sequence for the review of the information of the States Parties within the framework of the Fourth Round (item 4.2.6 on the agenda).

· Proposal for the composition of the review subgroups within the framework of the Fourth Round (item 4.2.7 on the Agenda).

12:30 – 14:00:
-
Break.

14:00 – 17:30:
- 
Continuation and conclusion of the consideration of items 4.2.4, 4.2.5, 4.2.6 and 4.2.7 on the Agenda.


- 
Composition of the respective review subgroups for each State Party within the framework of the Fourth Round (item 4.3 on the Agenda).
/


- 
Consideration of the Hemispheric Report of the Third Round of Review of the Committee of Experts of the MESICIC (item 5 on the Agenda).
/


-
Topics of collective interest (item 6 on the Agenda): 


· Consideration and adoption of the proposed Methodology for treatment of the topic of collective interest: “the responsibility of the private sector in preventing and combating corruption” (item 6.1 on the Agenda).
/

· Presentation on the legal framework for assets recovery in the United States (item 6.2 on the Agenda).
/ 


Day Five: Fiday, September 16, 2011*

09:00 – 12:30:
- Final review and adoption of the four country reports: Grenada, Suriname, Brazil y Belize (item 3 on the Agenda).


-
Consideration and adoption of the draft Work Program of the Committee for the year 2011-2012 (item 7 on the Agenda).
/


-
Election of the Chair and Vice-Chair of the Committee (item 8 on the Agenda).
/


- Other business (item 9 on the Agenda).



-
Consideration and adoption of the Minutes of the Meeting (item 10 on the Agenda).
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�. 	This informal meeting with civil society organizations is held pursuant to the second paragraph of Article 35 of the Rules.



�.	The Technical Secretariat will present a brief report on the actions taken since the last Committee meeting and documents prepared in regards to this meeting. 



�.	This item in the agenda is included pursuant to the decision adopted by the Committee at its Fifteenth Meeting. 



�.	Provision 5, first paragraph, of the Methodology for Conducting On-Site Visits (document SG/MESICIC/doc.276/11 rev. 2) estates: “Information on consent for an on-site visit to be conducted. All States Parties shall officially inform the Technical Secretariat of the MESICIC (hereinafter, the “Technical Secretariat”), in writing and through their Permanent Missions to the OAS, no later than the Committee meeting immediately prior to the commencement of a new Round, whether or not they grant their consent for the corresponding on-site visits to be conducted during that new Round.”



�.	The review subgroups will be composed in accordance with the decision taken regarding item 4.2.7 of the agenda. 



�.	Article 30 of the Rules establishes the adoption of this report. 



�.	This item in the agenda in included pursuant to recommendations 14 and 15 of the Third Meeting of the Conference of States Parties of the MESICIC (document MESICIC/CEP-III/doc.4/10 rev. 1).



�.	This item in the agenda is included pursuant to the decision adopted by the Committee at its Eighteenth Meeting based on the request made by the Delegation of the United States.



* 	There will be secretariat and simultaneous interpretation services available if it is necessary to continue the meeting during the afternoon of Friday, September 16.



�. 	Article 3(a) of the Rules establishes the adoption of the annual work program in accordance with Article (a) of the Rules.



�. 	Article 4, first paragraph, of the Rules states the following: “Article 4. Chair and Vice-Chair. The Committee shall have a Chair and a Vice-Chair, who will be elected separately from among its members for a one-year term and may be re-elected for the following year”. 
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PROPOSAL FOR THE COMPOSITION OF THE 
REVIEW SUBGROUPS WITHIN THE FRAMEWORK OF THE FOURTH ROUND*

Bearing in mind the provisions of the Document of Buenos Aires and Articles 3(f), 5(g) and 20) of the Rules of Procedure of the Committee of Experts of the MESICIC, the following is proposed for the composition of the review subgroups within the framework of the fourth review round:

1. That at this nineteenth meeting the Committee shall define the composition of all of the review subgroups once it has adopted the schedule and the order or sequence of review of the states parties whose information is to be analyzed in the framework of the fourth round.


2. That the composition of the review subgroups shall be determined at random through a system of balloting. To that end, the Technical Secretariat shall prepare three ballot boxes: one will contain the names of all of the states parties; the second, the names of the countries with a Romano-Germanic legal tradition; and the third, the names of the states with a common-law legal tradition.

3. In alphabetical order of the states parties, the lead expert or delegate of each country shall, at random, draw two ballots, which shall determine the composition of the subgroup that will review their state. They shall draw the first ballot from the box containing the names of states with the same legal tradition as their country, and the second, from the ballot box that contains all the countries’ names. 


4. Irrespective of the ballot box from which it was drawn, a ballot shall be returned and another selected at random from the same ballot box in the following cases:

a) When the state making its selection draws a ballot bearing its name.


b) When, as a result of an earlier selection, the ballot bears the name of a state party that is to be reviewed by the subgroup of which the country making its selection is a member.


c) When the ballot bears the name of a state that has already been selected as a member of two review subgroups for the round.

d) When, based on the order or sequence of review of the states parties adopted prior thereto by the Committee, the ballot bears the name of a state that is to be reviewed in the same group of countries as the state that is making its selection.

e) When, based on the order or sequence of review of the states parties adopted prior thereto by the Committee and as a result of an earlier selection, the ballot bears the name of a state that is a member of the same subgroup as a state that is to be reviewed in the same group of countries as the state that is making its selection.


5. If any states parties are not represented in the review subgroups selected, the Committee, with assistance from the Technical Secretariat, shall determine the composition of the relevant subgroup or subgroups based on those states that have not been selected, or that have only been selected once, taking into account the legal tradition of the state party whose subgroup is being defined and avoiding any of the situations described in paragraph 4 above. 

6. This entire process shall be recorded in the minutes of the meeting.
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* 	This proposal has been prepared pursuant to Article 20 of the Rules of Procedure.
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WORK PROGRAM FOR THE YEAR 2011-2012

I. COMMITTEE OPERATIONS

1.1. Consideration and adoption of the Work Program for the year 2011-2012.
/

1.2. Election of the Chair and Vice-Chair of the Committee.
/

II. REVIEW PROCESS FOR THE FOURTH ROUND  

Pursuant to the schedule adopted by the Committee for the development of the Fourth Round, the following activities would be carried out:

2.1. Conducting the on-site visits in the States Parties that comprise the first group and expressed their consent in this regard. 

2.2. Preparation of draft preliminary reports and the consultation process in respect thereof.


2.3. Meeting of the review subgroups of the States Parties that comprise the first group.

2.4. Adoption by the Plenary of the Committee of the reports of the States Parties that comprise the first group at the Twentieth meeting of the Committee.

2.5. Coordination of the activities required to conduct the on-site visits in the States Parties that comprise the second group and expressed their consent in this regard.


III. TOPIC OF COLLECTIVE INTEREST 


Consideration of the topic of collective interest related to “the responsibility of the private sector in preventing and combating corruption”.
/ 
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�.	This annual period runs from September 17, 2011 to September 16, 2012.



�. 	Article 4 of the Rules of Procedure and other Provisions establishes: “The Committee shall have a Chair and a Vice-Chair, who will be elected separately from among its members for a one-year term and may be re-elected for the following year.” Thus, this election should be carried out at the Twentieth Meeting of the Committee of Experts. 



�.	This item is included pursuant to recommendations 14 and 15 of the Third Meeting of the Conference of States Parties of the MESICIC (document MESICIC/CEP-III/doc.4/10 rev. 1).
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INFORMATION RECEIVED BY THE TECHNICAL SECRETARIAT IN CONNECTION WITH THE STATES PARTIES’ CONSENT FOR ON-SITE VISITS TO BE CONDUCTED DURING THE FOURTH ROUND OF REVIEW AND THE OFFERS MADE BY CERTAIN STATES TO BE REVIEWED AT THE START OF THAT ROUND 


I. STATES PARTIES’ CONSENT FOR ON-SITE VISITS TO BE CONDUCTED

Rule 5 of the Methodology for Conducting On-site Visits, adopted by the Committee at its Eighteenth Meeting, provides that “All States Parties shall officially inform the Technical Secretariat of the MESICIC (...), in writing and through their Permanent Missions to the OAS, no later than the Committee meeting immediately prior to the commencement of a new Round, whether or not they grant their consent for the corresponding on-site visits to be conducted during that new Round.” 


In consideration whereof, the following table identifies, by means of the “(” symbol, those States Parties that as of September 13, 2011, have reported, in accordance with the terms of that rule, that they grant their consent for the corresponding on-site visits to be conducted as a part of the Fourth Round of Review:


		Antigua and Barbuda

		(

		

		Haiti

		(



		Argentina

		(

		

		Honduras 

		(



		Bahamas

		(

		

		Jamaica

		(



		Belize

		(

		

		Mexico 

		(



		Bolivia

		(

		

		Nicaragua 

		



		Brazil 

		(

		

		Panama

		(



		Canada

		(

		

		Paraguay

		(



		Chile 

		(

		

		Peru

		(



		Colombia

		(

		

		Saint Kitts and Nevis

		(



		Costa Rica

		(

		

		Saint Vincent and the Grenadines

		(



		Dominican Republic

		(

		

		Suriname

		(



		Ecuador

		

		

		Trinidad and Tobago

		(



		El Salvador

		(

		

		United States

		(



		Grenada 

		(

		

		Uruguay 

		(



		Guatemala

		(

		

		Venezuela 

		(



		Guyana

		(

		

		Total

		29





II. STATES OFFERING TO UNDERGO REVIEW AT THE START OF THE FOURTH ROUND


As of September 9, 2011, the following States Parties had informed the MESICIC Technical Secretariat that they were volunteering to undergo review at the start of the Fourth Round:


· Guatemala


· Brazil 


· El Salvador 


· Mexico

· Bolivia 


· Paraguay 
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INDEMNIZACION POR DAÑO SOCIAL EN DELITOS DE CORRUPCION

PROCURADURIA DE LA ETICA PUBLICA

Miguel Cortés Chaves

Procurador de la Ética

Procuraduría General de la República

COSTA RICA







“Por lo general, el bienestar social se refiere al conjunto de sentimientos de satisfacción material e inmaterial que producen en las personas y colectividades una serie de condiciones materiales que no pueden reducirse únicamente al nivel de renta (ingresos económicos), sino que incluyen otras dimensiones importantes de la existencia humana como la salud, educación, servicios, infraestructuras, vivienda, seguridad, entorno, etc. Efectivamente, aunque el nivel de ingresos es un factor importante para el nivel de bienestar social, hay otras muchas variables importantes para la realización vital de los individuos, entre las que se encuentran su felicidad, la salud, las relaciones sociales y las oportunidades(…)” 

Chasco Yigroyen, Coro. Inve Hernández Asensio. SF. Medición del bienestar social provincial a través de indicadores objetivos. Instituto L.R. Klein-Dpto. de Economía Aplicada Universidad Autónoma de Madrid.



Concepto de Bienestar Social







Por ejemplo, la afectación a la actividad económica, la alteración de la paz social, la inseguridad; la afectación a la democracia y al estado de derecho; la inseguridad en el empleo, en los servicios de salud, de educación; la afectación a las relaciones sociales que determinan el comportamiento armónico de una sociedad, son todos factores que inciden negativamente en el bienestar social – intereses colectivos o difusos-, y por lo tanto, producen un daño social.

Barrantes Moreno, Gerardo. Evaluación del Daño Social por casos de Corrupción en Costa Rica: Caso CCSS-FISCHEL. Febrero 2007.

Concepto de Bienestar Social







Concepto de Daño Social

	Aquel menoscabo, afectación, detrimento, disminución o pérdida del bienestar social (dentro del contexto del derecho a vivir en un ambiente sano), ocasionado por un hecho de Corrupción, el cual sufre injustificadamente una pluralidad de individuos, al producirles una afectación material o inmaterial en sus intereses difusos o colectivos y ante lo cual, surge el deber de reparar. 







ELEMENTOS FUNDAMENTALES

Afectación (material o inmaterial)

Bienestar Social (intereses colectivos o difusos)

Hecho de Corrupción

Deber de Reparar







Experiencia en Costa Rica







Derecho Fundamental

En el ordenamiento jurídico costarricense el Daño Social tiene su fundamento en el artículo 50 de la Constitución Política, que plantea el derecho constitucional de los ciudadanos a vivir en un ambiente sano, entendido éste como un ambiente libre de Corrupción. 







Deber de reparar

Su reparación encuentra sustento en el artículo 41 de la Constitución Política que otorga a los ciudadanos la garantía de encontrar una justa reparación por los daños que le han sido ocasionados.

Además lo desarrolla la legislación ordinaria a partir del art. 1045 y sgtes del Código Civil.







	En consecuencia, ante la comisión de un delito de Corrupción, se generará un Daño Social – en virtud de la afectación al bienestar social- que deberá ser reparado.

Deber de reparar







Legitimación de la Procuraduría de la Ética Pública

	El artículo 38 CPP establece:

	“Acción Civil por Daño Social.- La acción 	civil podrá ser ejercida por la Procuraduría 	General de la Republica, cuando se trate de 	hechos punibles que afecten intereses 	colectivos o difusos.”







“Esta Sala ha enumerado diversos derechos a los que les ha dado el calificativo de "difusos", tales como el medio ambiente, el patrimonio cultural, la defensa de la integridad territorial del país y del buen manejo del gasto público, entre otros. (…) del mismo modo, la defensa del buen manejo que se haga de los fondos públicos autorizados en el Presupuesto de la República es un interés de todos los habitantes de Costa Rica, no tan solo de un grupo cualquiera de ellos.”

Res: 2001-8239. Sala Constitucional de la Corte Suprema de Justicia, del 14 de agosto del 2001. En igual sentido votos número 2008-15444 del 15 de octubre del 2008 y voto número 2008-16967 del 12 de noviembre del 2008.



Concepto de Interés Difuso







		1.- La presente Convención es aplicable a los siguientes actos de corrupción:



a) El requerimiento o la aceptación, directa o indirectamente, por un funcionario público o una persona que ejerza funciones públicas, de cualquier objeto de valor pecuniario u otros beneficios como dádivas, favores, promesas o ventajas para sí mismo o para otra persona o entidad a cambio de la realización u omisión de cualquier acto en el ejercicio de sus funciones públicas;

b) El ofrecimiento o el otorgamiento, directa o indirectamente, a un funcionario público o a una persona que ejerza funciones públicas, de cualquier objeto de valor pecuniario u otros beneficios como dádivas, favores, promesas o ventajas para ese funcionario público o para otra persona o entidad a cambio de la realización u omisión de cualquier acto en el ejercicio de sus funciones públicas;

c) La realización por parte de un funcionario público o una persona que ejerza funciones públicas de cualquier acto u omisión en el ejercicio de sus funciones, con el fin de obtener ilícitamente beneficios para sí mismo o para un tercero;

d) El aprovechamiento doloso u ocultación de bienes provenientes de cualesquiera de los actos a los que se refiere el presente artículo; y

e) La participación como autor, coautor, instigador, cómplice, encubridor o en cualquier otra forma en la comisión, tentativa de comisión, asociación o confabulación para la comisión de cualquiera de los actos a los que se refiere el presente artículo.

Actos de Corrupción-Art.VI CICC













		SITUACIONES QUE PRODUCEN DAÑO SOCIAL (siguientes filminas)
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Posicionamiento del Concepto de Daño Social 







		En la sentencia No.370-2009 dictada por el Tribunal Penal de Hacienda se estableció:



	

	“Motivos por los cuales se ha estimado en esta sentencia, que el efecto nocivo que tiene en la economía nacional, el pago de la comisión ilícita, financiada con fondos provenientes del empréstito concesional otorgado por el Gobierno finlandés, constituye un daño social, cuyo titular es la colectividad nacional en su conjunto, representada, por la Procuraduría General de la República.”

Procesos donde se ha utilizado el concepto de Daño Social







		En la sentencia No.167-2011 dictada por el Tribunal Penal de Hacienda se estableció:



“Contrariamente dada su participación delictiva desde el primer Poder de la República, así como el grave daño social ocasionado y el significativo monto percibido a título de dádiva, bajo ninguna circunstancia se estima merecedor de su concesión.”



Procesos donde se ha utilizado el concepto de Daño Social







		En la sentencia No.167-2011 dictada por el Tribunal Penal de Hacienda se estableció:



“De manera que, en la producción del daño social y lesión al bien jurídico, el mayor aporte fue de Valverde Acosta pues actúa siguiendo un esquema previamente establecido con ese fin …”

Procesos donde se ha utilizado el concepto de Daño Social







		En la sentencia No.167-2011 dictada por el Tribunal Penal de Hacienda se estableció:



“La condición de Presidente de la República no es cualquier condición personal, (…) pues no genera el mismo daño social, por ejemplo, que un humilde funcionario público del mínimo escalafón sea condenado por este delito a que lo sea quien ocupa la cima jerárquica de toda la Administración Pública.”

Procesos donde se ha utilizado el concepto de Daño Social













		DINEROS PAGADOS POR DAÑO                SOCIAL









BERTHIER EBI S.A.

Expediente: 06-16713-42-PE

EBI  PAGÓ:

$ 19.083.55







I.N.A. - C.M.H.

Expediente: 04-7707-647

C.M.H  PAGÓ:

$ 524.376.00







ICE – ALCATEL

Expediente: 6835-4-PE

ALCATEL Y OTROS

 PAGARON:

$13.324.451.47







1- CCSS-Fischel,	Exp. 4-5356-647-PE

2- O.Fischel R-Tributario, Exp. 5-37-618-PE

CORP. FISCHEL PAGÓ	= $    639.981.91

O.FISCHEL.R-	PAGÓ	= $ 8.019.841.71

		PAGÓ:	$   8.659.823.62







TOTAL PAGADO

$ 22.527.734.64













		Consecuencias del uso del concepto de Daño Social en estos procesos













	1.-   Recuperación de la Confianza de la Sociedad

	2.- Fortalecimiento del Estado Social y Democrático de Derecho.

	3.-  Posicionamiento a nivel judicial del concepto de Daño Social que ocasiona la corrupción.









	4.-   Reconocimiento de la Procuraduría General de la República como el ente legitimado para realizar los reclamos judiciales tendientes al cobro del Daño Social.







5.-   Herramienta útil para frenar la comisión de prácticas corruptas en el mundo corporativo. Lo anterior por tres motivos:

a.-Se valida la aplicación de la norma procesal que regula la responsabilidad de las empresas:

El artículo 106 CPP establece que son obligados solidariamente con los autores del hecho punible, al pago de los daños y perjuicios:

Inciso 2) Las personas jurídicas cuyos gerentes, administradores o personeros legales, resulten responsables de los hechos punibles.









b.-Se reduce la concepción de impunidad al existir casos concretos donde empresas corruptoras son condenadas a cancelar sumas de dinero por Daño Social.









	c.- Se percibe directamente los efectos para las empresas o corporaciones al resultar condenadas a cancelar montos por concepto de Daño Social:

	

-Genera una mala imagen. 

-Produce una afectación a su patrimonio económico.

-Repercute en el precio de sus acciones.



	

Consecuencias del uso del concepto de Daño Social en estos procesos







		Se pueden enumerar 2 dificultades principales:



	

La verificación 

Cuantificación 

del Daño Social por parte del Juzgador

Dificultades relativas a la aplicación del concepto de Daño Social









	En el caso concreto para verificar y cuantificar el Daño Social en los procesos penales citados, se utilizó:

	-Prueba testimonial.

	-Prueba documental: peritajes.

	-Encuestas realizadas a nivel nacional sobre el tema. 







“Sin embargo, en situaciones semejantes a la de autos, por lo difícil de cuantificar un daño moral, se ha dicho que el juez adquiere la condición de "peritum peritorum", motivo por el cual se hace innecesario el nombramiento de un perito para establecer el cuantum del referido daño. Este Tribunal, en sentencia N 254 de 8:20 hrs. del 7 de junio último afirmó: "... Ahora, en doctrina se ha discutido la manera de fijar el monto de la indemnización por daño moral; unos dicen que debe nombrarse un perito para determinarlo; corriente dejada de lado por la actual doctrina y la jurisprudencia; inclusive en nuestro medio, se da una solución acertada al promulgarse la ley N 4891 del 8 de noviembre de 1971, mediante la cual se dejaron vigentes la reglas del Título IV, Libro I del Código Penal de 1941, entre las cuales encontramos el artículo 125, donde se mantiene la facultad al Juzgador, para establecer el cuantum bajo el principio de la prudencia. Los sufrimientos no son de fácil cuantificación, ni por más ducho que sea el perito nombrado con tal fin. De manera que lo aconsejable es que sea el juez quien lo fije, con base en los datos arrojados en el expediente, tomando en cuenta principalmente las condiciones en que se produjo el hecho ilícito, las consecuencias físicas y morales que pudo haber provocado esa conducta en el ofendido.”

N 107 Sala Primera de la Corte Suprema de Justicia. Resolución 107 del 10 de julio de 1992. 







Juez perito de peritos















Propuestas de acción

		La necesidad de generar un concepto unívoco de Daño Social a nivel nacional e internacional. Panel de expertos.

		Establecer un modelo tipo de legislación relativo al Daño Social, a efecto de realizar las enmiendas respectivas en los Convenios Internacionales para ser ratificados por los Estados parte.

		Legislar a lo interno de cada país en torno al tema del Daño Social que ocasiona la Corrupción y su resarcimiento.









MUCHAS GRACIAS





Procuraduria General de I Repiiblica









Fiscalia Adjunta de Heredia

Tel. 277-03-63 Ministerio Pablico - Poder Judicial
Fax. 277-03-62 Heredia, Costa Rica Fheredia@poder-judicial
Heredia, costado sur Iglesia La .go.cr
inmaculada

ACEPTACION DE CARGO DE PERITAJE:

MINISTERIO FUBLICO DE HEREDIA, a las once horas cuarenta minutos
del Treinta de Agosto del 2011.-

Presente en este despacho al sefior PERITO ACTUARIO MATEMATICO
LICENCIADO LUIS ALBERTO RODRIGUEZ ASTUA, vecino de SAN JOSE,
telefax 2221-9755, CELULAR 8386-3962 con cédula de identidad 032080722,
quien es impuesto del nombramiento como perito  a efecto de que valore EL
DANO SOCIAL. El perito dice que fija sus honorarios en la suma de
QUINIENTOS NIL COLONES (¢500.000) los cuales podran ser depositados en
la cuenta 100-0°-000-157380-7 del Banco Nacional . Por el dafio social causado
a la Administracion de Justicia y el Estado- Es todo lo que fue leido lo anterior
lo encuentra conforme, lo ratifica y firma. Lic.- Miguel Ramirez Lépez. Fiscal
Auxiliar, FIS i% -ﬂm'm- HEREDIA.

PERITO: ‘
EXPEDIENTE/ 10-005754-0369-PE
C/ Elicio Duran Bolafios y otros

—





Jamas se
construyo
este puente

Porgue fa empresa constructora 56 eshums
dinero, y los habitantes de la localidad quedsron
‘abandonados a su susrte.

La corrupcion:
Un delito contra el desarrollo.

@) UNODC




»ﬂ

. Se des~tendis una vida
por falta dc . tencion

i: =

La corrupcion:
Un delito contra la salud.

@ unonc Wﬂ




Se desestima@ este caso

wdm—ﬂ-mvﬂ
n libertad a un conocido delincuents.

La corrupcién:

Un delito contra la justicia.





Porque los mmm‘

w -
ene

La corrupcién:
Un delito contra la democracia.

o=









=

Nunca se dictaron clases
a estos ninos

i Unidelito contralated
Sy

@ uNooC







_1378020928.ppt


Consejo de Auditoría Interna General de Gobierno



Septiembre 2011

Certificación en Origen
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CONSEJO  DE  AUDITORIA  INTERNA  GENERAL  DE  GOBIERNO              

Órgano asesor del Presidente de la República en materias de auditoría interna, control interno y probidad administrativa, creado mediante Decreto Supremo Nº 12 de 1997 (Ex Pdte. Frei)



El  Sistema  de  Auditoria  Interna Gubernamental  esta integrado por:

		Consejo de Auditoria Interna General de Gobierno

		Auditor General de Gobierno

		Comité Técnico Asesor

		Auditores Ministeriales

		Comité de Auditoria Ministerial

		Unidades de Auditoria Interna
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CERTIFICACIÓN EN ORIGEN              

Constituye una forma de rendir cuenta del desempeño que ha tenido el Servicio o entidad pública respecto de temas relevantes de su administración.
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CERTIFICACIÓN EN ORIGEN              

Accountability de las Direcciones de las Entidades Gubernamentales 

Buen  Uso de los Recursos Públicos

Eficiencia y Eficacia de los Procesos en el Gobierno

Fortalecimiento del ambiente de control de las Direcciones de las Entidades Gubernamentales 

I

T

E

J

B

O

O

V









CERTIFICACIÓN EN ORIGEN              

En el año 2010 el Presidente de la República, solicitó a los Ministros hacer presente a sus Jefes de Servicio, respecto de la obligación de emitir anualmente una certificación sobre los siguientes temas relevantes de su gestión (primer corte al 31/12/2010):   

Ejecución presupuestaria 

Fraudes y/o irregularidades 

Integridad de la información 

Quiebres en el control interno sobre el uso de los recursos públicos 

Gastos en personal y prestaciones de seguridad social

Bienes y servicios de consumo

Ingresos, iniciativas de inversión

Transferencias  

Conciliaciones bancarias

Conflictos de intereses
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Modelo Certificado en Origen







Identificación de Ministro que recibe la Certificación

Materia clave informada

Declaración del Jefe de Servicio, respecto de la situación  de esta materia en su institución

CONTENIDOS RELEVANTES 

CERTIFICACIÓN EN ORIGEN              
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CERTIFICACIÓN EN ORIGEN              
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LÍNEA BASE A JUNIO 2010:



Se establecen las nuevas pautas de trabajo que orientan la línea de

 acción de  Autorregulación y  Accountability

PROYECCIONES 2012:



Monitoreo anual de Certificado en Origen y semestral de planes de

 acción comprometidos

LOGROS 2011:



Certificación en Origen del 100% de las  Entidades  de Gobierno 

(Subsecretarías, Servicios, Intendencias, etc.)











CERTIFICACIÓN EN ORIGEN              

		Ha permitido que por primera vez, los responsables de la dirección de las entidades del Estado rindan cuenta explícitamente de temas claves de la gestión gubernamental.



		Ha contribuido a que la dirección se involucre en forma más directa en el monitoreo y control en el Gobierno, mejorando con ello su gestión.



		En el año 2011, se ha obtenido una cobertura óptima, llegando a todos los Servicios del Estado.



		El Certificado en Origen se ha transformado en una herramienta efectiva, de gran cobertura, simple de utilizar, de bajo costo y que ha agregado valor, generando información más transparente  y de calidad.
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Temas claves en la Gestiol Certifica funcionamiento
Declaracidn peri6dica Gubernamental: adecuado y conforme a

emitido por la Autoridad Financieras, recursos normas o informa

humanos, etc. situaciones de excepcio|

































ANT: Instructivo  Presidencial
sobre  reguiacion las
Unidades de _ Auditoria
Interna Ministerial y
Unidades de  Auditoria
Interna de los Servicios
Piblicos

MAT: _Certificacion en Origen
Fecha XX de XX de2010

[NOMERE JEFE DE SERVICIO y/o SUBSECRETARIO]
[NOMERE SERVICIO PUBLICO]

A [NOMBRE MINISTRO]
[MINISTERIO]

En relacion a la informacién mensual de Ia ejecucion presupuestaria relativa a Ios
ingresos, los gastos y los reportes para el Sistema de Informacion para Ja. Gesfian
Financiera del Estado, que dan cuenta de las operaciones del [nombre Servci Pibicl,
desde el dia 11 de marzo e 2010 [0 fecha asuncion el cargo segin correspondal al
{fecha], Ia cual permite formarse una opinin sobrela situacion inanceray presupusstaria
del Servicio, declaro que ésta se presenta razonable en todos sus aspectos significatives,
deacuerdo 3 a Ley de Presupuestos del Seclor Publico vigents, Instrucciones especifcas
Sobre la materia, de Ja Direccion de Presupuestos, Decreto Ley N° 1263 Organico de
Adminisiracion Finandiera del Estado, Normativa del Sistema de Contabilidad General de
Ja Nacién, Oficio de Ja Goniraloria General e a Republica N 60.320, de 2005 y demds
normas pertinentes, por lo que certfico

1.~ Responsabilidad sobre Ja Ejecucidn. Presupuestaria y Control Intemo.

En mi calidad de Jefe de Senvicio, me corresponde diigir, organizar y administrar o
correspondiente servicio, por 10 tanto, soy responsable de establecer y mantener un
efectivo control intemo de la insttucion que dirijo, en particular de la presentacion en
tiempo y forma de Ia informacion sobre Ia ejecucion presupuestaria, financiera y
patrimonial aja Direceidn de Presupuestos y Contraloria General de Ja Repiblica, seqin
corresponds, Ia cusl estimo que, seglin mi mejor leal saber y entender, 65 razonable.

2-Integridad de Ja Informacién

Soy respansable de organizar, mantener, administrar, habilitar, actualizar y controlar todos
Ios registros y comprobartes contables & informaciorrelacionad, a cual estimo es veraz,
fable y complea.

3 Fraude ylo Imegularidades

No tengo conocimiento de slguna conducta sospechosa o denuncia de fraude que
involucre a jefaturas o funcionarios que tengan una funcion significativa en el control
interno sobrela presentacion de lainformacion presupuestaria, inanderay pattimonial de
Ia entidad Adicionalmente, no tengo conocimierto e denuncia de fraude o de sospecha
de fraude que involucre a otros funcionarios, excepto... (mencionar casos si es que [0
hubiese]

4. Quiebres en el Control Intemo sobre Uso de Recursos Piblicos.
Durante e periodo comprendido en esta declaracion no hay asuntos que informar en ¢l
disefio u operacion de Ios controles intemos que puedan afectar adversamente a este

vicio (quiebres o fallas en regisirar, aulorizar, procesar, resumir y_presentar
informacion financiera-contable), excepto.. [mencionar casos si es que Ios hubiese]
5.~ Transferencias Corrientes.

Las Transferencias Corrientes se han efectuado de acuerdo a los procedimientos y Ia
normativa pertinente, todo lo cusl s¢ encuenira detidamente respaldado y documentado,
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MECHANISM FOR FOLLOW-UP ON THE
OEA/Ser.L


IMPLEMENTATION OF THE INTER-AMERICAN 
SG/MESICIC/doc.297/11 rev. 1

CONVENTION AGAINST CORRUPTION
12 September 2011


Nineteenth Meeting of the Committee of Experts 
Original: English


September 12-16, 2011


Washington, D.C. 


AGENDA


1. Report of the Technical Secretariat.
/

2. Presentation of candidacies for Chair and Vice-Chair of the Committee.
/

3. Consideration and adoption of the country reports for the following States Parties:
/

3.1. Grenada;

3.2. Suriname;

3.3. Brazil; and

3.4. Belize.


4. Decisions to commence the Fourth Round of Review:

4.1. Information on the consent of the States Parties for conducting on-site visits.
/

4.2. Consideration and adoption of the following documents: 


4.2.1. Proposed Questionnaire regarding the provision of the Inter-American Convention against Corruption selected for review in the Fourth Round and for follow-up of the recommendations formulated in the First Round.

4.2.2. Proposed Methodology for the review of the implementation of the provision of the Inter-American Convention against Corruption selected in the Fourth Round and for follow-up on the recommendations formulated in the First Round.

4.2.3. Proposed Format for the country reports that will be prepared in the framework of the Fourth Round.

4.2.4. Proposed Format for the country reports that will be prepared in the framework of the Fourth Round for states that were not party to the MESICIC in the First Round.


4.2.5. Draft Schedule for the Fourth Round of Review.

4.2.6. Proposal with respect to the impartial methodology for determining the order or sequence for the review of the information of the States Parties within the framework of the Fourth Round.

4.2.7. Proposal for the composition of the review subgroups within the framework of the Fourth Round.

4.3. Composition of the respective review subgroups for each State Party within the framework of the Fourth Round.
/

5. Consideration of the Hemispheric Report of the Third Round of Review of the Committee of Experts of MESICIC.
/

6. Topics of collective interest:  


6.1. Consideration and adoption of the proposed Methodology for treatment of the topic of collective interest: “the responsibility of the private sector in preventing and combating corruption”.
/

6.2. Presentation on the legal framework for assets recovery in the United States.
/ 


7. Consideration and adoption of the draft Work Program of the Committee for the year 2011-2012.
/

8. Election of the Chair and Vice-Chair of the Committee.
/

9. Other business.


10. Consideration and adoption of the Minutes of the Meeting.
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�.	The Technical Secretariat will present a brief report on the actions taken since the last Committee meeting and documents prepared in regards to this meeting.



�.	This item in the agenda is included pursuant to the decision adopted by the Committee at its Fifteenth Meeting.



�.	Article 25 of the Rules establishes the procedure to be followed for the consideration and adoption of the country reports at the plenary meeting of the Committee. 



�.	Provision 5, first paragraph, of the Methodology for Conducting On-Site Visits (document SG/MESICIC/doc.276/11 rev. 2) estates: “Information on consent for an on-site visit to be conducted. All States Parties shall officially inform the Technical Secretariat of the MESICIC (hereinafter, the “Technical Secretariat”), in writing and through their Permanent Missions to the OAS, no later than the Committee meeting immediately prior to the commencement of a new Round, whether or not they grant their consent for the corresponding on-site visits to be conducted during that new Round.”



�.	The review subgroups will be composed in accordance with the decision taken regarding item 4.2.7 of the agenda. 



�.	Article 30 of the Rules establishes the adoption of this report.



�.	This item in the agenda in included pursuant to recommendations 14 and 15 of the Third Meeting of the Conference of States Parties of the MESICIC (document MESICIC/CEP-III/doc.4/10 rev. 1).



�.	This item in the agenda is included pursuant to the decision adopted by the Committee at its Eighteenth Meeting based on the request made by the Delegation of the United States.



�. 	Article 3(a) of the Rules establishes the adoption of the annual work program in accordance with Article (a) of the Rules. 



�. 	Article 4, first paragraph, of the Rules states the following: “Article 4. Chair and Vice-Chair. The Committee shall have a Chair and a Vice-Chair, who will be elected separately from among its members for a one-year term and may be re-elected for the following year”. 
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Parceria para Governo Aberto – Open Government Partnership (OGP) 













Open Government Partnership

Histórico:

		Assembleia Geral da ONU, setembro 2010: discurso do Presidente Barack Obama



		 20 e 21 de Janeiro 2011 – reunião em Washington. Bases da Parceria Internacional. Composição do Steering Committee/Comitê Diretor:

		 Governos: Brasil, África do Sul, Estados Unidos, Filipinas, Indonésia, México, Noruega e Reino Unido

		 ONGs: African Center for Open Governance (Quênia), Instituto de Estudos Socioeconômicos (Brasil), Instituto Mexicano para la Competitividad (México), International Budget Project (Intl.), MKSS (Índia),  National Security Archives (EUA), Revenue Watch Institute (Intl),Transparency and Accountability Initiative (Intl), Twaweza (Tanzânia) 









 		Critérios Mínimos de Participação:

		 Transparência Orçamentária

		 Acesso à Informação

		 Divulgação de Declarações Patrimoniais pelas Autoridades

		 Liberdades Civis e Participação Social 



 Indicadores e índices objetivos

Open Government Partnership







Etapa Seguinte:



11 e 12 de Julho 2011 – reunião do Comitê Diretor e evento de apresentação da OGP a novos países:



		 Apresentação da estrutura da Parceria



		 Apresentações de exemplos bem-sucedidos de práticas de governo aberto



		 Innovation Alley – “corredor da inovação”com exposições do setor privado e ONGs sobre iniciativas de governo aberto.



Open Government Partnership







Passo 1 – Atender aos critérios mínimos de participação e aceitar atender às cinco expectativas comuns da OGP.



Passo 2 – Indicar a intenção do governo de participar da OGP, formalizada por meio de uma carta ao Comitê Diretor, para divulgação no Portal da OGP.



Passo 3 – Efetuar um processo amplo de consultas públicas para a elaboração dos compromissos da OGP pelo governo e identificar um fórum multisetorial para consolidação de um processo contínuo de consultas públicas sobre a implementação da OGP.

Passos para Participação na OGP







Passo 4 – Desenvolver um plano de ação especificando novos compromissos concretos em governo aberto, atendendo a, pelo menos, uma área de desafio e utilizando a expertise do mecanismo de prestação de assistência da OGP, conforme necessário.



Passo 5 – Participar com os membros do Comitê Diretor da OGP e demais países participantes de consultas entre pares sobre a elaboração do plano de ação nacional.





Passo 6 – Endossar publicamente a Declaração de Princípios e depositar a versão final do plano de ação no Portal da OGP.





Passo 7 – Publicar, a cada ano,  relatório de auto-avaliação quanto ao progresso na implementação do plano de ação e cooperar com o Mecanismo Independente de avaliação na elaboração de relatório de análise dos avanços. 









		Endossar a Declaração de Princípios de Open Government.

		Apresentar um Plano de Ação nacional com compromissos que façam avançar a agenda de governo aberto do país (transparência, luta contra corrupção, engajamento cidadão e abertura governamental).

		Desenvolver o Plano de Ação por meio de amplas consultas a diversos atores nacionais, públicos e não públicos.

		Comprometer-se com uma auto-avaliação e com uma avaliação independente do progresso na implementação dos compromissos assumidos.

		Contribuir para avanços em outros países, compartilhando boas práticas, expertise, tecnologia e recursos e prestando assistência técnica. 



Atendendo aos critérios mínimos, deve o país concordar com: 	







Declaração de Princípios da OGP





		 Declaração voluntária e não-vinculante





		 Papel da abertura de dados, transparência e participação cidadã no fomento da accountability, promoção da inovação e do crescimento. 



		Princípios Básicos de Open Government: 



		Transparência 

		Participação Social 

		Accountability 

		Tecnologia









Plano de Ação Nacional

		Plano de ação nacional – compromissos concretos–  Ir além do que já tem feito.



		Consultas ao setor público e à sociedade civil para a elaboração do plano.



		Adequados às circunstâncias de cada país (prazos de implementação; níveis de implementação – federal, estadual ou local; objetivos etc.), porém devem refletir os 4 princípios básicos de open government.



		1º ano  compromissos em pelo menos 1 (uma) Grande Área de Desafios: 



		 Melhorar a Prestação de Serviços Públicos 

		 Aumentar a Integridade Pública 

		 Gestão Mais Efetiva dos Recursos Públicos

		 Criação de Comunidades Mais Seguras

		 Aumentar a Responsabilidade Corporativa









Mecanismo de Avaliação da Implementação do Plano de Ação



		 Relatório de Auto-avaliação – elaborado pelo país e publicado após o término de um ciclo de 12 meses de implementação de compromissos da OGP.



		 Mecanismo Independente – relatório independente sobre a implementação dos compromissos pelos países. Comitê Internacional de Peritos e Peritos Locais. Prazo idêntico ao do relatório de auto-avaliação.



 Ambos publicados no Portal da OGP







Mecanismo de Assistência Técnica

		 Networking mechanism – mecanismo de assistência técnica. 



		 Envolvimento do setor privado – empresas de tecnologia globais, como Google, Microsoft e IBM, e busca de prestadores locais também de assistência técnica (norte e sul) 



		 Troca de informações sobre boas práticas, expertise, desafios ultrapassados, etc. por Estados participantes.









20 de Setembro 2011 – Lançamento oficial da Open Government Partnership:



		 Evento de Chefes de Estado - Endosso da Declaração e Depósito dos Planos de Ação pelos membros do Comitê Diretor - participação da Presidente Dilma e do Presidente Obama. 



		 Conferência “O Poder da Abertura de Dados” – evento reunindo representantes de governos, sociedade civil, setor privado e academia para debater boas práticas na adoção de medidas de governo aberto. 



Próxima Etapa da Open Government Partnersip 







Março 2012 – Adesão oficial de novos Países



		Endosso da Declaração e Depósito dos Planos de Ação por novos países participantes, que formalizem sua intenção de aderir até setembro de 2011.



		Possibilidade de formalização da adesão por outros novos países.



Próxima Etapa da Open Government Partnersip 
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U.S. Kleptocracy Initiative 

and the 

Asset Recovery Imperative

Daniel H. Claman

Assistant Deputy Chief

Asset Forfeiture and Money Laundering Section

U.S. Department of Justice















USD 1.5 to 5 billion

USD 23 million to 1 billion

USD 250 million 

or more

USD 106 to 700 million

USD 3 to 5 billion

USD 3 to 14 billion

USD 4.5 to 45 billion

USD  1 to 2.8 billion

USD millions



Global Problem of Money Laundering:

IMF Estimates: between 2% y 5% of Gross World Product, At least USD $600,000,000









“We must work together to ensure that corrupt officials do not retain the illicit proceeds of their corruption…When kleptocrats loot their nations’ treasuries, steal natural resources, and embezzle development aid, they condemn their nations’ children to starvation and disease. In the face of this manifest injustice,      asset recovery is a global imperative.



U.S. Attorney General Eric Holder

	Global Forum VI    Doha, Qatar  November 7, 2009







INTERNATIONAL COMMITMENTS TO ASSET RECOVERY

		Inter-American Convention



Broad offenses, mutual legal assistance, forfeiture of property involved

		U.N. Convention Against Corruption



Practical Asset Recovery Chapter

States must have legal framework to assist 

		National Legislation



Forfeiture/Extinción de Dominio Legislation

Anti-Money Laundering controls









DECLARATION OF 

NUEVO LEON



	“In the framework of applicable national and international law, we commit to deny safe haven to corrupt officials, to those who corrupt them, and their assets; and to cooperate in their extradition as well as in the recovery and return of the proceeds of corruption to their legitimate owners. We also commit to enhance regional mechanisms for mutual legal assistance in criminal matters and their implementation.”  

	-- Summit of the Americas January 12-13, 2004













DEVELOPING PRACTICE

		Abacha



Switzerland $700 million repatriated

Jersey $160 million repatriated

		Fujimori/Montesinos



Switzerland $77 million repatriated

United States $20.2 million repatriated

		Aleman/Jerez



United States $2.7 million repatriated







CHALLENGES

		Difficulty Proving Underlying Crime

		Difficulty Proving Financial Relationships

		Resource Intensive

		Strong presumptions in favor of property rights

		Differences in Legal Systems















U.S. DEPARTMENT OF JUSTICE 

KLEPTOCRACY ASSET RECOVERY INITIATIVE

		Attorney General Holder Announcement at African Union Summit Kampala, Uganda 2010

		Objective:  Results in Practice

		Prosecutor Team Focused on Asset Recovery



Asset Recovery Requires Dedicated Resources

		Coordination with U.S. Law Enforcement



FBI, Homeland Security Investigations, others







KLEPTOCRACY INITIATIVE

AND U.S. OUTREACH TO INTERNATIONAL PARTNERS

		Compliments Other U.S. Action to Deny Safe Haven and Support Asset Recovery



Technical Assistance

Visa Denial and Revocation

		Conference of States Parties to the UNCAC

		G-20 and G-8 Commitments

		Promote anti-money laundering standards

		Practitioners’ Focal Point Network



INTERPOL and StAR as joint secretariat







ASSISTANCE FROM THE U.S.

		U.S. initiates its own forfeiture action



Criminal Forfeiture

In Rem Forfeiture

		Enforce Foreign Forfeiture Judgments



Implement foreign court decision

Hear challenges based on procedural due process

		Provisional Restraint Mechanisms























































































































































































































































































































UNITED STATES FORFEITURE SYSTEMS

		Conviction-Based Forfeiture 

		In Rem Forfeiture (non-conviction-based forfeiture)

		Administrative Forfeiture (by law enforcement agency)















UNITED STATES FORFEITURE SYSTEMS

		Conviction-Based Forfeiture



Need Personal Jurisdiction (in personam) - - defendant must be present

 Need criminal conviction in the U.S.

ADVANTAGE: Government can forfeit criminal’s legitimate property if illicit assets cannot be found













UNITED STATES FORFEITURE SYSTEMS

		In Rem Forfeiture (Non-Conviction Based Forfeiture)



Need in rem jurisdiction - - court must exercise some control over the property

Only property derived from or involved in the crime

ADVANTAGE: Criminal conviction not necessary, can forfeit property from dead criminals or fugitives













ENFORCEMENT OF JUDGMENTS

		Foreign Offense that would be Forfeitable Federal Violation if Committed in  the U.S.

		Treaty or Agreement

		Attorney General Certification

		Criminal and in rem Judgments



28 U.S.C. § 2467





















































































































































































































































































































ENFORCEMENT OF JUDGMENTS

		Enforce Judgment Unless



System Incompatible with Due Process

No personal jurisdiction

No subject matter jurisdiction

Insufficient notice to Defendant

Judgment obtained by fraud

		Court Bound by Factual Findings in Foreign Judgment























































































































































































































































































































PROVISIONAL MEASURES

		Mechanism will Depend on Case

		Restrain for U.S. Proceeding



Probable cause evidence of foreign or U.S. crime

Foreign Arrest or Charge as basis for immediate 30-day freeze while foreign evidence obtained

Provide copy of charging document

		Restrain for foreign proceedings



Enforce foreign restraining order

 Include specifics in order

Based upon affidavit





















































































































































































































































































































		“It is only with a truly international and cooperative response that we will be able to achieve success in recovering the proceeds of corruption.”

 		“Asset recovery requires the dedication and expertise of investigators and prosecutors in both the country victimized by the corrupt acts and in those countries in which corruption proceeds have been secreted.”

U.S. Attorney General Eric Holder

	Global Forum VI    Doha, Qatar  November 7, 2009







USD 1.5 to 5 billion

USD 23 million to 1 billion

USD 300 million 

or more

USD 106 to 700 million

USD 3 to 5 billion

USD 3 to 14 billion

USD 4.5 to 45 billion

USD  1 to 2.8 billion

USD millions



Global Problem of Money Laundering:

IMF Estimates: between 2% y 5% of Gross World Product, At least USD $600,000,000









U.S. COMMITMENT TO ASSET RECOVERY IN PRACTICE

		Montesinos/Venero (Peru)



August 2004 repatriation of  $20.2 million

Assistance led associates of Fujimori/Montesinos/Venero to voluntarily repatriate substantial additional assets

		Byron Jerez (Nicaragua)



December 2004 repatriation of $2.7 million to Nicaragua

Technical Assistance to financial investigators















Daniel H. Claman

Assistant Deputy Chief

Asset Forfeiture and Money Laundering Section

U.S. Department of Justice

Criminal Division (AFMLS)

Washington, D.C.  20530

Tel.  (202) 514-1263

Fax (202) 514-5522
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