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In response to queries received by the Working Group to Examine the Periodic Reports of the States Parties to the Protocol of San Salvador and by the states themselves at meetings of the Committee on Juridical and Political Affairs (CAJP), the Working Group's technical secretariat, operated by the Department of Social Development and Employment (DSDE), consulted the OAS Department of Legal Services (DLS) with a view to clarifying a number of matters regarding the Working Group's composition and mandates and the adoption of its Rules of Procedure. 
Following is a summary of the principal conclusions of the DLS in response to the queries put to it by the DSDE on January 28 and 30, 2013. 
I.
Queries put to the Department of Legal Services by the Technical Secretariat (DSDE) regarding the Working Group for the Protocol of San Salvador
i.
Duration of the terms to be served by members of the WG
DSDE:  When does each member of the WG start and end his/her term? Does each term start when the WG was installed/began functioning, or when its members were appointed?
DLS:  These resolutions need to be interpreted in the light of the circumstances that gave rise to this WG.  Thus, the WG did not begin functioning until June 2010, as the General Assembly established in its resolution AG/RES. 2582 (XL-O/10).  This interpretation is corroborated by AG/RES. 2666 (XLI-O/11), which extended "for two additional years" the terms of the independent expert and government expert, whose functions "are to conclude in June 2012"–referring to the experts whose terms would run for two years under paragraph 2.b of the Appendix to AG/RES. 2262 (XXXVII-O/07) (note that, in the 2007 resolution, the GA determines that those terms will last two years–these would have run from June 2007 to 2009; meanwhile, the 2011 resolution, in extending by two additional years those terms that, under the 2007 resolution, “are to conclude in June 2012,” recognizes that the terms did not begin to run until June 2010.)  As for the experts whose terms “are to conclude in June 2012,” since lots were not drawn to determine which of the government experts would serve a term concluding in 2012, AG/RES. 2666 (XLI-O/11) pertains only to the term of the independent expert, extending his/her term by two years, through June 2014. Consequently, the terms of the other WG members continue to run for three years, through June of this year.
DSDE:  The drawing of lots cited in the 2007 resolution would seem to establish decisively the length of the members' terms, since the person who would have been selected by lot would have two additional years added to his/her term. In the judgment of the DLS, should such a drawing of lots be recommended at this point?  If so, how would it be conducted, and by whom?
DLS:  As provided in paragraph 2.b of the Appendix to AG/RES. 2262 (XXXVII-O/07), in my opinion the WG still has the authority, should it see fit, to have "one of the elected government experts … drawn by lot to serve a … term" which, in AG/RES. 2666 (XLI-O/11), has been extended “for two additional years,” through June 2014. 
DSDE: The rules of procedure proposed by the WG to govern its operations provide that, when the term of a WG member is to expire and the appropriate bodies have not acted to choose his/her successor, the member will remain in the post until a new expert has been designated.  We ask the DLS whether there is a legal basis for that provision and whether it might preserve the continuity of the WG's work when successors for WG members have not been designated.
DLS:  In our opinion, the WG is being practical and ensuring that its efforts are not wasted. As you indicate in your memorandum, the designation of both the alternate independent expert and the alternate government expert remains pending.  That selection falls, then, to those to whom the GA has entrusted the designation of alternates.  In addition, it will fall to the GA, to which you will convey the rules of procedure, to comment on any disagreement it might have in that regard.
ii.
Designation of the alternate independent member
DSDE:  The first resolution on this subject dates to 2005.  The Appendix thereto contains Standards; these provide that the individual is to be selected by the Secretary General from a list of candidates nominated, one per country, by the states parties.  But subsequent resolutions that reaffirm the mandate make no mention of a list of candidates from the countries. At some point, the WG concluded that such a list of candidates from the states parties was no longer necessary.  But SEDI's opinion is that the requirement did not disappear and that the appointment by the SG should be based on a proposal by the states parties.  We would be grateful if the DLS would express its position on this matter so that it may be conveyed to the CAJP together with the other clarifications. 
DLS:  We share the SEDI opinion you cite; in its subsequent resolutions, the GA does not expressly determine that the list requirement has been removed. Our interpretation is that, in its subsequent resolutions, the GA simply reaffirms the mandate, without going into detail or expressly amending it in any way.
iii.
“Updating" the 2005 Standards
DSDE:  In the 2012 resolution, as mentioned earlier, the General Assembly resolved to “update the Standards…” of 2005 to adjust them to the new time periods. The wording would seem to indicate that this is an automatic provision–that the Standards are updated as a matter of law–since the Assembly does not entrust the update to the Permanent Council or the General Secretariat. Consequently, we request that the DLS kindly indicate who is to carry out this update so that the mandate may be fulfilled and the states parties may have clear information on the various time periods as soon as possible. 
DLS:  By way of AG/RES. 2713 (XLII-O/12), the GA decided two things: “[t]o request the states parties to the Protocol of San Salvador to submit national progress reports corresponding to the first group of rights included in the document ‘Progress Indicators for Measuring Rights under the Protocol of San Salvador’ within two years counted from the adoption of this resolution (operative paragraph 4)” and “[t]o update the Standards for the Preparation of Periodic Reports pursuant to Article 19 of the Protocol of San Salvador, adopted through resolution AG/RES. 2074 (XXXV-O/05), in order to adjust the time period approved in the preceding operative paragraph” (operative paragraph 5).  In effect, the provision is automatic; the GA did not entrust the update of the Standards to any body or department–in our opinion, because it was unnecessary.  Now the Standards should simply be read together with the GA's update.
Our view is that the "states parties" already have “clear information on the various time periods”; in AG/RES. 2713, the GA requests “the states parties to the Protocol" to submit reports within the new time periods established by the GA.  What would be practical and convenient for the states parties would be to prepare a new draft that incorporated the update brought about by AG/RES. 2713; this can be done either by the WG as Technical Secretariat or by any of the states parties to the Protocol.
II.
Queries from the Technical Secretariat (DSDE) to the DLS on the Rules of Procedure of the Working Group for the Protocol of San Salvador
Observations and comments of the DLS on the proposed rules of procedure of the Working Group of the Protocol of San Salvador: 
DLS:  Provisional Draft Rules of Procedure.  As for the mandate to prepare the Rules of Procedure, we note that, in 2005, in operative paragraph 2 of AG/RES. 2074 (XXXV-O/05), the General Assembly resolved “[t]o instruct the Permanent Council to make proposals as soon as possible, through the Committee on Juridical and Political Affairs, on the composition and functioning of the Working Group established to examine the national reports, which would constitute qualitative progress in the area” (emphasis ours).  We also note that, in 2007, after the General Assembly pressured the Permanent Council's CAJP [see resolution AG/RES. 2178 (XXXVI-O/06), paragraph 1], the General Assembly approved the proposed “Composition and Functioning of the Working Group” presented by the states parties to the Protocol of San Salvador.  We note further that, in 2009, the General Assembly, by way of operative paragraph 2 of resolution AG/RES. 2506 (XXXIX-O/09), resolved “[t]o initiate the activities of the Working Group, once it has been fully constituted, beginning with consideration and approval of its Rules of Procedure” (emphasis ours).  Therefore, we are of the opinion that the preparation of the Rules of Procedure actually corresponds to the mandate issued by the General Assembly in resolution AG/RES. 2506 (XXXIX-O/09).
As for comments on the draft, we note, firstly, the intent to be gender-neutral in references to participants in the Working Group, especially those serving as chair and vice chair–although in some instances the drafters neglected to indicate the feminine gender (see, for example, the fifth paragraph of Article 5).  We recommend using only the masculine and, at the end of the Rules of Procedure (under “Final Provisions”), including an article that reads “All articles that employ the masculine gender apply equally to the feminine gender.”
At the end of Article 6 (last paragraph), there is a reference to a subparagraph “l”; we note that the last subparagraph is “k," there is no subparagraph “l,” and thus the appropriate correction should be made.
Also, footnote 3 (page 5 of the draft) should end with a period rather than a comma.
In the second paragraph of Article 17 of the draft, we recommend indicating the date on which the period of 90 days cited therein is to begin (we recommend that it be counted from the date on which the copies of the reports are received).
Article 7 of the draft provides that the GS/OAS “shall provide technical secretariat services to the Working Group,” for which it shall provide the necessary staff and services “to enable the effective performance of the functions assigned to it by the Protocol and the OAS General Assembly resolutions” (emphasis ours); it cites as the source for this assertion resolution AG/RES. 2262 (XXXVII-O/07) (footnote 3, page 5 of the draft).  However, the document dealing with this topic is “Composition and Functioning of the Working Group to Examine the National Reports Envisioned in the Protocol of San Salvador” (the Appendix), adopted by way of resolution AG/RES. 2262 (XXXVII-O/07) (see operative paragraph 1).  The Appendix, which, according to paragraph 5 of resolution AG/RES. 2262 (XXXVII-O/07), “will be carried out within the resources allocated in the program-budget of the Organization and other resources,” states in paragraph 2.a that “[t]he General Secretariat, through the Office of International Law of the Department of International Legal Affairs, shall serve as Technical Secretariat of the Working Group.” Therefore, I recommend reshaping the aforementioned phrase of Article 7 to reflect the General Assembly's intent:  that, within the resources allocated in the program-budget of the Organization and other resources, the General Secretariat, through the Office of International Law of the Department of International Legal Affairs, shall serve as Technical Secretariat of the Working Group.  DSDE NOTE:  In this recommendation, the DLS requested the DSDE to ascertain who is the Technical Secretariat.  The DSDE serves as the Technical Secretariat under an executive order of the Secretary General. Therefore, taking into account the DLS's concern, and the fact that the Department indicated by the General Assembly no longer exists, the DSDE recommended that the Working Group rewrite Article 7 without mentioning which department would serve as Technical Secretariat.  For example: “(…) that, within the resources allocated in the program-budget of the Organization and other resources, the General Secretariat shall serve as Technical Secretariat of the Working Group.” 
DLS:  Steps to be taken for the entry into force of the Rules of Procedure.  None of the documents sent to us as attachments to this query shows the General Assembly directing that the Rules of Procedure of the Working Group be presented to the General Assembly for consideration and approval.  The only document that mentions the draft is resolution AG/RES. 2506 (XXXIX-O/09), operative paragraph 2 of which resolves “[t]o initiate the activities of the Working Group, once it has been fully constituted, beginning with consideration and approval of its Rules of Procedure” (emphasis ours).  We interpret this mandate as meaning that, once the Working Group is completely formed, it will begin its work, starting with the consideration and approval of its Rules of Procedure.
Therefore, if no other express mandate to this effect exists, we recommend that, because the Working Group is now completely formed, it consider the observations and recommendations expressed here and on the draft, approve and adopt the Rules of Procedure, and convey them to the General Assembly and to the states parties to the Protocol for their information.
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