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I.
INTRODUCTION

The States Parties to the Inter-American Convention against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials (CIFTA) have made efforts to control the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials.
/ Nevertheless, a high percentage of the illicit activities taking place in the region are committed with firearms illegally obtained by criminals. These firearms are not always of illicit origin, but at some point in the process of importation, exportation, or transit, they have been lost or diverted and ended up in the hands of criminals.

Among the main factors that can contribute to the loss or diversion of firearms is inadequate controls on their importation, exportation, and transit. The loss or diversion of firearms, etc., is a security problem that can have a transnational aspect harmful to regional security. Many States Parties to the CIFTA have implemented security measures to reduce losses or diversions in their territories. But actions need to be taken jointly by all the states, because losses or diversions of firearms, etc., can affect other states. This means joint efforts and international cooperation are necessary. It is vitally important to establish measures that guarantee a minimum of security concerning the importation, exportation, or transit of firearms, etc., in order to prevent loss or diversion.


One potential source of loss or diversion of firearms, etc., is government arsenals and storage facilities.
/ The accumulation of obsolete or surplus firearms, etc., raises the risk of diversion or loss, because less attention is paid to firearms, etc., that are not in use. Facilities for the storage of firearms, etc., that have been seized or confiscated and are under judicial custody should also be treated as potential sources of diversions.


Inefficient arsenal or storage facility management can mean firearms, etc., are diverted and taken to other States Parties for use by organized crime. The management of arsenals and storage facilities requires coordination of four intrinsically related activities: firearms marking, proper recordkeeping on stored materials, safe storage, and identification and destruction of surplus. 


Although the Convention does not expressly deal with management of arsenals and storage facilities outside the contexts of importation, exportation, and international transit, in view of Article XXVII.2 of the CIFTA, which establishes that States Parties “may adopt stricter measures than those provided for by this Convention if, in their opinion, such measures are desirable to prevent, combat, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials,” this Model Legislation suggests the adoption of security measures for the storage and disposal of obsolete or surplus firearms, etc., in the arsenals and storage facilities of the States Parties.

Article VIII of the CIFTA provides that States Parties, “in an effort to eliminate loss or diversion, undertake to adopt the necessary measures to ensure the security of firearms, ammunition, explosives, and other related materials imported into, exported from, or in transit through their respective territories.” So it is advisable that States Parties that have not implemented security measures for firearms, etc., incorporate into their domestic law the measures suggested below.

Also, although the Convention only obliges States Parties to adopt security measures to prevent losses or diversions, it is suggested that the countries adopt into their domestic law security measures to prevent fires and/or explosions, particularly of stored ammunition and/or explosives.


This Model Legislation is intended to provide guidance to States Parties in the task of legislating security measures to eliminate losses or diversions of firearms, etc., so as to harmonize in the region the law which States Parties will apply in this area and facilitate joint actions to achieve the aims set forth in the Convention.

Some States Parties to the Convention may already have implemented such security measures in their domestic law. However, States Parties who deem it necessary may wish to adopt, in accordance with their national policies, legal systems, and essential law, the policies and practices defined in the following comments and in the legal provisions of this Model Legislation and Commentaries on Security Measures to Eliminate Loss or Diversion of Firearms, Ammunition, Explosives, and Other Related Materials.

II.
RELEVANT PROVISIONS OF THE CIFTA

For the purposes of this model legislation, the following are the relevant provisions of the Inter-American Convention against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials: 

A.
“Article I. Definitions”

1.
“Illicit manufacturing”: the manufacture or assembly of firearms, ammunition, explosives, and other related materials: 
a.
from components or parts illicitly trafficked; or 

b.
without a license from a competent governmental authority of the State Party where the manufacture or assembly takes place; or 

c.
without marking the firearms that require marking at the time of manufacturing. 

2.
“Illicit trafficking”: the import, export, acquisition, sale, delivery, movement, or transfer of firearms, ammunition, explosives, and other related materials from or across the territory of one State Party to that of another State Party, if any one of the States Parties concerned does not authorize it. 

3.
“Firearms”: 

a.
any barreled weapon which will or is designed to or may be readily converted to expel a bullet or projectile by the action of an explosive, except antique firearms manufactured before the 20th Century or their replicas; or 

b.
any other weapon or destructive device such as any explosive, incendiary or gas bomb, grenade, rocket, rocket launcher, missile, missile system, or mine. 

4.
“Ammunition”: the complete round or its components, including cartridge cases, primers, propellant powder, bullets, or projectiles that are used in any firearm. 

5.
“Explosives”: any substance or article that is made, manufactured, or used to produce an explosion, detonation, or propulsive or pyrotechnic effect, except: 

a.
substances and articles that are not in and of themselves explosive; or 

b.
substances and articles listed in the Annex to this Convention. 

6.
“Other related materials”: any component, part, or replacement part of a firearm, or an accessory which can be attached to a firearm. 

7.
“Controlled delivery”: the technique of allowing illicit or suspect consignments of firearms, ammunition, explosives, and other related materials to pass out of, through, or into the territory of one or more states, with the knowledge and under the supervision of their competent authorities, with a view to identifying persons involved in the commission of offenses referred to in Article IV of this Convention. 

COMMENTARY: These definitions are meaningful because they lend certainty to Article VIII--the operative section of the Convention dealing with security measures. The first two definitions, “illicit manufacturing” and “illicit trafficking,” establish the specific circumstances and conditions that make firearms, etc., illicit and are the focus of the Convention. The subsequent sub-articles define the “firearms,” “ammunition,” “explosives,” and “other related materials” to which the necessary security measures established in Article VIII apply. 

The conditions of the Convention will be met only if the items to which the corresponding domestic law on security measures applies meet the minimum standards set out in the Convention’s definition. However, countries are always at liberty to enact legislation that would impose security measures over a wider range of weapons, ammunition, explosives, and other related materials that are not included in the definitions above.

Note that the reference in the Convention to “related materials” pertains exclusively to firearms and not to “materials” related to ammunition and explosives. This is so because the CIFTA defines (in Article I.6) other related materials as “any component, part, or replacement part of a firearm, or an accessory which can be attached to a firearm.”

B.
“Article III. Sovereignty”

1.
States Parties shall carry out the obligations under this Convention in a manner consistent with the principles of sovereign equality and territorial integrity of states and that of nonintervention in the domestic affairs of other states. 

2.
A State Party shall not undertake in the territory of another State Party the exercise of jurisdiction and performance of functions which are exclusively reserved to the authorities of that other State Party by its domestic law.

COMMENTARY: Article VIII provides that the necessary security measures shall be applied to prevent diversions and/or losses of “firearms, ammunition, explosives, and other related materials imported into, exported from, or in transit through their respective territories,” which means cooperation among various States Parties, but always in observance of the sovereignty principle established in the CIFTA.

C.
“Article VI. Marking of Firearms”

1.
For the purposes of identification and tracing of the firearms referred to in Article I.3.a, States Parties shall:

a.
require, at the time of manufacture, appropriate markings of the name of manufacturer, place of manufacture, and serial number; 

b.
require appropriate markings on imported firearms permitting the identification of the importer’s name and address; and 

c.
require appropriate markings on any firearms confiscated or forfeited pursuant to Article VII.1 that are retained for official use.

2.
The firearms referred to in Article I.3.b should be marked appropriately at the time of manufacture, if possible.

COMMENTARY: The firearms marking to which Article VI refers is one of the principal measures the States Parties should take in terms of security measures to facilitate tracing in the case of loss and/or diversion. For the purpose of fulfilling this provision, adoption into the countries’ domestic law of the “Model Legislation on the Marking and Tracing of Firearms,” approved by the Consultative Committee of the CIFTA on April 19, 2007, is recommended.

D.
“Article VII. Confiscation or Forfeiture”

[…]

2.
States Parties shall adopt the necessary measures to ensure that all firearms, ammunition, explosives, and other related materials seized, confiscated, or forfeited as the result of illicit manufacturing or trafficking do not fall into the hands of private individuals or businesses through auction, sale, or other disposal. 

COMMENTARY: This provision establishes that States Parties are obliged to adopt the necessary security measures to prevent firearms, etc., that have been seized, confiscated, or forfeited from reentering the market. To prevent losses, States Parties are obliged to establish the necessary security measures as stipulated in Article VIII.

E.
“Article VIII. Security Measures”

States Parties, in an effort to eliminate loss or diversion, undertake to adopt the necessary measures to ensure the security of firearms, ammunition, explosives, and other related materials imported into, exported from, or in transit through their respective territories.

COMMENTARY: This is the basic legal obligation of the States Parties in terms of adopting security measures to prevent losses or diversions of firearms, etc., imported into, exported from, or in transit through their countries.

F.
“Article IX. Export, Import, and Transit Licenses or Authorizations”

1.
States Parties shall establish or maintain an effective system of export, import, and international transit licenses or authorizations for transfers of firearms, ammunition, explosives, and other related materials. 

2.
States Parties shall not permit the transit of firearms, ammunition, explosives, and other related materials until the receiving State Party issues the corresponding license or authorization. 

3.
States Parties, before releasing shipments of firearms, ammunition, explosives, and other related materials for export, shall ensure that the importing and in-transit countries have issued the necessary licenses or authorizations. 

4.
The importing State Party shall inform the exporting State Party, upon request, of the receipt of dispatched shipments of firearms, ammunition, explosives, and other related materials.

COMMENTARY: This is related to Article VIII of the Convention in that it applies to firearms, etc., that are imported into, exported from, or in transit in the countries. States Parties are required to comply with the provisions referring to authorizations or licenses for export, import, and transit to prevent losses or diversions. For the fulfillment of this provision, it is recommended that States Parties adopt into their domestic law the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.

G.
“Article X. Strengthening of Controls at Export Points”

Each State Party shall adopt such measures as may be necessary to detect and prevent illicit trafficking in firearms, ammunition, explosives, and other related materials between its territory and that of other States Parties, by strengthening controls at export points.

COMMENTARY: This is related to Article VIII of the Convention in that it applies to firearms, etc., that are imported into, exported from, or in transit in the countries. States Parties are required to comply with the provisions referring to strengthening controls at export points to prevent losses or diversions. For the fulfillment of this provision, it is recommended that States Parties adopt into their domestic law the Model Legislation and Commentaries for Strengthening Controls at Export Points for Firearms, Ammunition, Explosives, and Other Related Materials, approved by the Consultative Committee of the CIFTA on May 9, 2008.

III.
DRAFT MODEL LEGISLATION PROVISIONS AND COMMENTARIES

A. Article I: Definitions

In cases where States Parties have already defined what they mean by the terms “illicit manufacturing,” “illicit trafficking,” “firearms,” “ammunition,” “explosives,” and “other related materials,” the country’s existing legislation can be checked against the following definitions (adapted from the Convention, as necessary, in order to be able to incorporate them into domestic legislation) to confirm that the national legislation contains provisions with the same content.

If the national legislation in force does not contain all of the elements set out in the model provisions below, then their incorporation into national legislation is recommended.

States Parties should also bear in mind the wording of Article XXVII.2 of the CIFTA to the effect that they “may adopt stricter measures than those provided for by this Convention if, in their opinion, such measures are desirable to prevent, combat, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials.” (emphasis added)

It follows as a corollary to the foregoing that if the definitions of a State Party’s legislation are more all-encompassing than their counterpart provisions in the CIFTA, then the country’s definitions may be preserved as they already exist in national norms. 

In order to be in full compliance with the CIFTA, the national legislation of each State Party should already contain or be modified to contain, as necessary, definitional or explanatory language that includes the following:

1.
“Illicit manufacturing”: the manufacture or assembly of firearms and related materials, ammunition, and explosives: 

a.
from components or parts illicitly trafficked; or 

b.
without a permit, license or authorization from the competent authority; or

c.
without marking the firearms that require marking at the time of manufacturing. 

COMMENTARY: Note that the reference to “related materials” pertains exclusively to firearms and not to “materials” related to ammunition and explosives. This is so because this is the manner in which “related materials” is defined in Article I.6 of the Convention.

2.
“Illicit trafficking”: the import, export, acquisition, sale, delivery, movement, or transfer of firearms and related materials, ammunition, and explosives from the territory of one State Party to the territory of another State if any State concerned does not authorize it.

COMMENTARY: It is important to note that the “trafficking” referred to in the definition above corresponds, verbatim, to the definition in the CIFTA.

It is suggested, however, that national legislation consider as “illicit trafficking” unlawful acquisitions, sales, deliveries, etc., within a State Party, to the extent that these activities are not otherwise covered under national penal law.

3.
“Firearms”:

a.
any barreled weapon which will or is designed to or may be readily converted to expel a bullet or projectile by the action of an explosive, except antique firearms manufactured before the 20th Century or their replicas; or

b.
any other weapon or destructive device such as any explosive, incendiary or gas bomb, grenade, rocket, rocket launcher, missile, missile system, or mine.

COMMENTARY: As noted above, the foregoing definition of the term “firearms,” and similarly the definitions of “ammunition,” “explosives,” and “other related materials” below, set out the minimum characteristics and features of the types of objects that a national law must contain in order for them to be considered to be firearms (or as the case may be “ammunition,” “explosives,” or “other related materials”) for purposes of compliance with the CIFTA.

Accordingly, a firearm (a) is a barreled weapon that (b) expels a projectile by the action of an explosive. The words “expels a projectile by the action of an explosive” means that under the CIFTA, a weapon that uses some other form of propulsion is not considered a firearm. Nor is a firearm (a) an antique manufactured before the 20th Century or (b) a replica of an antique. While the term “replica” is not defined in the CIFTA, drafters of the term “firearms” in any national legislation should note that if a replica of an antique firearm was enhanced by technology introduced after the time of the antique so that it could expel a projectile with greater power or more efficiently than the antique, it would no longer be a mere replica, but a firearm. 

4. “Ammunition”: the complete round or its components, including cartridge cases, primers, propellant powder, bullets, or projectiles that are used in any firearm.

COMMENTARY: States Parties need to ensure that any domestic definition of “ammunition” in force or that is proposed to be brought into force must meet the minimum standards of the term as it is set out in Article I.4 of the Convention. Although the Convention has no express requirement that the term “ammunition” be defined under domestic law, it is advisable to have such a provision to ensure that other applicable legal requirements are applicable to the security measures and to the other subjects identified in the Convention. 

Among states where the constituent parts of ammunition such as primers and propellant powder are not subject to authorization requirements, the preparation of national legislation should be expanded to include those elements in the event that these are not already regulated in other legislation. 

5.
“Explosives”: any substance or article that is made, manufactured, or used to produce an explosion, detonation, or propulsive or pyrotechnic effect, except:

a.
substances and articles that are not in and of themselves explosive; or 

b.
substances and articles listed in the Annex to this Convention.

COMMENTARY: It is recognized that, with regard to the definition of “explosives” in Article I.5 of the CIFTA and in the Annex referred to in that definition (reproduced below), some countries may have already chosen, for reasons of domestic security, to take a broader approach to substances to be regulated than the one taken in the CIFTA. States Parties and signatories wishing to avail themselves of an updated definition of explosives may, therefore, in coordination with explosives experts and law-enforcement agencies want to consider other alternatives.

“ANNEX


“The term “explosives” does not include: compressed gases; flammable liquids; explosive actuated devices, such as air bags and fire extinguishers; propellant actuated devices, such as nail gun cartridges; consumer fireworks suitable for use by the public and designed primarily to produce visible or audible effects by combustion, that contain pyrotechnic compositions and that do not project or disperse dangerous fragments such as metal, glass, or brittle plastic; toy plastic or paper caps for toy pistols; toy propellant devices consisting of small paper or composition tubes or containers containing a small charge or slow burning propellant powder designed so that they will neither burst nor produce external flame except through the nozzle on functioning; and smoke candles, smoke pots, smoke grenades, smoke signals, signal flares, hand signal devices, and Very signal cartridges designed to produce visible effects for signal purposes containing smoke compositions and no bursting charges.”

6.
“Other related materials”: any component, part, or replacement part of a firearm, or an accessory which can be attached to a firearm.

COMMENTARY: Because of the way in which Article I.6 of the Convention is drafted, the term “other related materials” pertains exclusively to firearms and not to ammunition and explosives. 

Other related materials were included in the Convention to ensure that the requirements for firearms moving across national borders could not be circumvented by disassembling the firearms into their components. 

There is no express requirement in the CIFTA that “other related materials” be defined in domestic law, however, States Parties’ legislatures may find it necessary to adopt or amend legislative definitions to ensure that domestic legislative provisions cover the full range of subject matters set out in the Convention.

7.
 “Illicit international diversion”: The unauthorized importation, exportation, movement, or transfer of firearms, ammunition, explosives, and other related materials. 

COMMENTARY: This is an essential definition of this model law, one that supports and lends meaning to its issuance. The CIFTA provides in Article VIII that States Parties, in an effort to eliminate loss or diversion, undertake to adopt the necessary measures to ensure the security of firearms, ammunition, explosives, and other related materials.

8.
“Export” means the exit of firearms, ammunition, explosives, and/or other related materials from a customs jurisdiction.

COMMENTARY: This provision is taken from Article 1.3 of the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.
9.
“Import” means the entry of firearms, ammunition, explosives, and/or other related materials into a customs jurisdiction. 

COMMENTARY: This provision is taken from Article 1.3 of the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.

B. Article II: Marking and Tracing

COMMENTARY: The marking of firearms is one of the principal security measures the States Parties should adopt to facilitate tracing in case of their loss and/or diversion. With a view to compliance with this provision, the adoption into the countries’ domestic bodies of law of the Model Legislation on the Marking and Tracing of Firearms, approved by the Consultative Committee of the CIFTA on April 19, 2007, is recommended; as is such adoption of the International Tracing Instrument (ITI).

C.
Article III: Confiscation or Forfeiture
1.
Firearms, ammunition, explosives, and other related materials that have been seized, confiscated, or forfeited as the result of illicit manufacturing or trafficking and are not retained for official use should be destroyed according to the procedures established for that purpose by [indicate competent national authority). 

COMMENTARY: The preceding article is based on Article VII of the Convention and Article 2.4 of the Model Legislation on the Marking and Tracing of Firearms, approved by the Consultative Committee of the CIFTA on April 19, 2007, which establish the need to: (a) seize, confiscate, or forfeit firearms, etc., that have been illicitly manufactured or trafficked; (b) adopt the necessary measures to ensure that they do not fall into the hands of private individuals or businesses through auction, sale, or other disposal; and (c) mark firearms that are not to be destroyed but are retained for official use. Since the CIFTA itself states in Article VII.2 that firearms, etc., confiscated or forfeited and not retained for official use must not fall into the hands of private individuals or businesses through any means, they should be destroyed.

D.
Article IV: Security measures

a. General Provisions

1. States may adopt the controls governing importation, exportation, and transit established in the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components and Ammunition, adopted by the CIFTA Consultative Committee on November 13, 2003. 

2.
The import, export, or in-transit storage of firearms and related materials, ammunition, and explosives may be effected only at the authorized customs locations listed in the pertinent national regulations, which must have the appropriate facilities.

COMMENTARY: The foregoing article is based on Article 2.1 of the Model Legislation and Commentaries for Strengthening Controls at Export Points, approved by the Consultative Committee of the CIFTA on May 9, 2008.

3.
The storage and international transportation of firearms, ammunition, explosives, and/or other related materials shall be effected in compliance with the International Ammunition Technical Guidelines (IATG). 

4.
The [indicate competent national authority] may make inspection visits to the storage facilities for firearms, ammunition, explosives, and/or other related materials whenever they deem appropriate. Inspections shall be conducted with a prior written order from the [indicate competent national authority] and shall examine the firearms, ammunition, explosives, and/or other related materials stored and the appropriate documentation. 

COMMENTARY: To prevent attempts to bring about diversion or loss, the national authorities may, when they see fit, inspect the firearms, etc., and the security conditions of their storage. The inspection visits to which this article refers must be observant of the rights of the individuals undergoing inspection and may not include anything not listed on the inspection warrant.

5.
The [indicate competent national authority] shall conduct periodic inventories of state arsenals or storage facilities and may order the destruction of firearms, ammunition, explosives, and/or other related materials that are considered surplus or obsolete, according to procedures established for that purpose.

COMMENTARY: To prevent attempts to bring about diversion or loss of surplus or obsolete firearms, etc., stored in state arsenals, the national authorities should conduct periodic inventories to identify surplus or obsolete materials and proceed with their destruction. The article is suggested for those States Parties that have arsenals or state-run storage facilities and leaves it to the competent authorities to determine the most effective destruction procedure.

b. Provisions Applicable to Explosives

6.
No person may manufacture, import, export, acquire, sell, deliver, transport, or transfer plastic explosives that do not contain a detection agent.

COMMENTARY: The marking or detection of explosives is one of the principal security measures States Parties should adopt to facilitate tracing in case of their loss and/or diversion.

7.
When, because of the quantity or type of explosive materials exported, imported, or in transit, the [competent national authority] sees fit, it may require an assessment of the risk of diversion during transport, taking into consideration the possible itinerary and the means and points of transit.

8.
The manufacturer or importer duly authorized to trade in explosive materials must examine the purchaser’s license or permit prior to the delivery of explosive materials.

9.
All explosive materials must be kept in facilities that meet the standards established by the [competent national authority] in the regulations pertaining to this law.

COMMENTARY: Although the marking of explosives is not specifically provided for in the scope of the CIFTA, some states acknowledge the need to mark explosives as a security measure to prevent their loss or diversion. States could, therefore, consider the following language:

Explosives, be they manufactured domestically or imported, must bear the following identifying marks:

a. Duly authorized manufacturers that produce explosive materials for sale or distribution shall place the following identification marks at the time of manufacture: manufacturer’s name, and place and date of manufacture. 

b. Duly authorized importers that import explosive materials for sale or distribution shall place the following identification marks on imported explosive materials: importer’s name and address, and the place and date of manufacture of the explosive materials.

c. Duly authorized importers shall place the required marks on all imported explosive materials prior to their distribution or sale.

d. The required marks shall be permanent and legible.

e. Duly authorized manufacturers and importers shall place the required marks on each cartridge, bag, or other container used for the explosive materials they manufacture or import, and on any other external packaging used. 
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�.	Hereinafter, “firearms, etc.”


�.	It is recognized that not all the States Parties to the Convention have State-run arsenals or centralized storage facilities.





