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I.
INTRODUCTION

The Inter-American Convention against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials (hereinafter the “Convention”) establishes as one of its aims “to promote and facilitate cooperation and exchange of information and experience among States Parties to prevent, combat, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials."  Articles XI, XII, and XIII are the main provisions of the Convention dealing with information the States Parties will keep and share and how they will do so.

The transnational impact of the crimes of illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials makes it clear that States Parties must keep records and exchange information in that regard.  The exchange must be based on clear rules that generate trust among the parties and ensure that the information remains confidential.  The importance of information-sharing has been emphasized by the States Parties, though not in a binding way, in the Declaration of Bogotá on the Functioning and Application of the Inter-American Convention against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials, issued on March 9, 2004.

The information the States Parties gather and keep, whether through their own state authorities or through physical or juridical persons authorized to do so, can be stored in various ways–in a data base, registry, or archive, in written or digital form, to name only a few examples, or in another type of information system.  We also recognize that each of these terms can mean different things to each State Party. 

We should also consider that this Draft Model Legislation and Commentaries on Recordkeeping, Confidentiality, and Exchange of Information Regarding the Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials is the last in a series of model regulations and model laws approved by the Consultative Committee of the Convention since 2003.  This means that some of the model regulations and model laws and commentaries approved already contain provisions on recordkeeping, confidentiality, and information-sharing on some of the matters governed by the Convention.  For example, Article XI of the Convention, which provides that “States Parties shall assure the maintenance for a reasonable time of the information necessary to trace and identify illicitly manufactured and illicitly trafficked firearms" in order to exchange information and render mutual legal assistance has already been considered in the Model Legislation on the Marking and Tracing of Firearms, approved by the Consultative Committee on April 19, 2007.  These prior provisions are gathered and summarized in this Model Legislation and Commentaries, in verbatim form when possible.

In the amendment and/or adoption of the pertinent legal provisions, the States Parties may use the term that is most consistent with their own domestic law.  However, for the purposes of this Draft Model Legislation and Commentaries, we will use the term “archive” exclusively.

We should also recognize the diversity within States Parties in terms of centralization or decentralization of data.  Some have centralized archives on firearms, ammunition, explosives, and other related materials, while other countries decentralize their archives with a broad range of national, regional, and local authorities, various government agencies, and/or private juridical persons, such as manufacturers, vendors, transportation carriers, etc.

On the other hand, cooperative information-sharing to prevent, fight, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials must be based on rules that strengthen trust between the competent authorities and guarantee protection of the information mutually shared.  Under Article XII of the Convention, the States Parties must ensure the confidentiality of all information they receive if the providing State Party so requests, except when, for reasons of domestic law, the requesting State Party cannot keep that information confidential.  In such cases, the requesting State Party must so advise the providing State Party before it discloses the information.

The confidentiality of the archives is essential because the individuals, in the various actions in which they participate with agencies of the States Parties, provide confidential information.  They must be given sufficient guarantees that such sensitive information will not be used for purposes other than those of the Convention.

Member states that seek to strengthen their legislative and/or regulatory regimes in relation to recordkeeping, confidentiality, and information-sharing related to the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials may wish to adopt, according to the provisions of their national policies, legal systems, and fundamental laws, the policies and practices defined in the following commentaries and in the legal provisions of this Draft Model Legislation.

For that purpose, this Draft Model Legislation is intended to reflect the substance of the Convention in the manner in which it is expressed by its provisions.  To facilitate the reader's understanding of the draft provisions on recordkeeping, confidentiality, and information-sharing in Part III of this Model Legislation, Part II contains quotations from the pertinent articles of the Convention.

II.
PERTINENT PROVISIONS OF THE CONVENTION
For the purposes of this model legislation, the following are the relevant provisions of the Inter-American Convention against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials:

A.
Article I: Definitions
1.
“Illicit manufacturing”: the manufacture or assembly of firearms, ammunition, explosives, and other related materials:


a.
from components or parts illicitly trafficked; or 

b.
without a license from a competent governmental authority of the State Party where the manufacture or assembly takes place; or 

c.
without marking the firearms that require marking at the time of manufacturing.

2.
“Illicit trafficking”: the import, export, acquisition, sale, delivery, movement, or transfer of firearms, ammunition, explosives, and other related materials from or across the territory of one State Party to that of another State Party, if any one of the States Parties concerned does not authorize it.

3.
“Firearms”: 

a.
any barreled weapon which will or is designed to or may be readily converted to expel a bullet or projectile by the action of an explosive, except antique firearms manufactured before the 20th Century or their replicas; or

b.
any other weapon or destructive device such as any explosive, incendiary or gas bomb, grenade, rocket, rocket launcher, missile, missile system, or mine.

4.
“Ammunition”: the complete round or its components, including cartridge cases, primers, propellant powder, bullets, or projectiles that are used in any firearm.

5.
“Explosives”: any substance or article that is made, manufactured, or used to produce an explosion, detonation, or propulsive or pyrotechnic effect, except:



a.
substances and articles that are not in and of themselves explosive; or 

b.
substances and articles listed in the Annex to this Convention.

6.
“Other related materials”: any component, part, or replacement part of a firearm, or an accessory which can be attached to a firearm.

COMMENTARY:  These definitions are meaningful in that they provide certainty as to Articles XI, XII, and XIII.  These are the specific provisions of the Convention that pertain to recordkeeping, confidentiality, and information-sharing.  The first two definitions, “illicit manufacturing” and “illicit trafficking,” set out the specific circumstances and conditions that make firearms, etc., illicit under the Convention.  These are the subjects of the obligation to keep the necessary data to allow the tracing and identification stipulated in Article XI and the exchange of information stipulated in Article XIII.  The subsequent sub-articles give definitions of “firearms,” “ammunition," "explosives," and "other related materials," to which the recordkeeping obligation (Article XI) and/or the information-sharing obligation (Article XIII) will pertain in the context of the confidentiality stipulated in Article XII. 

Note that the reference in the Convention to “related materials” pertains exclusively to firearms and not to “materials” related to ammunition and explosives. This is so because the CIFTA defines (in Article I.6) other related materials as “any component, part, or replacement part of a firearm, or an accessory which can be attached to a firearm.”

B.
Article II: Purpose

The purpose of this Convention is: 

to prevent, combat, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials; 

to promote and facilitate cooperation and exchange of information and experience among States Parties to prevent, combat, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials.

COMMENTARY:  This provision is substantive in that it establishes that one of the aims of the Convention is to promote and facilitate information-sharing among the States Parties. 

C.
Article VI:  Marking of Firearms 


1.
For the purposes of identification and tracing of the firearms referred to in Article I.3.a, States Parties shall:

a.
require, at the time of manufacture, appropriate markings of the name of manufacturer, place of manufacture, and serial number; 

b.
require appropriate markings on imported firearms permitting the identification of the importer's name and address; and 

c.
require appropriate markings on any firearms confiscated or forfeited pursuant to Article VII.1 that are retained for official use. 

2.
The firearms referred to in Article I.3.b should be marked appropriately at the time of manufacture, if possible.

COMMENTARY:  Article XI of the CIFTA provides that the States Parties must keep the necessary records to allow the tracing and identification of seized or confiscated firearms.  The provisions cited in Article VI are one of the necessary conditions for providing information to allow the effective tracing and identification of such weapons.  It is recommended that, for the fulfillment of this provision, the countries adopt into their domestic law the Model Legislation on the Marking and Tracing of Firearms, approved by the Consultative Committee of the CIFTA on April 19, 2007.

D.
Article IX: Export, Import, and Transit Licenses or Authorizations 

1.
States Parties shall establish or maintain an effective system of export, import, and international transit licenses or authorizations for transfers of firearms, ammunition, explosives, and other related materials. 

2.
States Parties shall not permit the transit of firearms, ammunition, explosives, and other related materials until the receiving State Party issues the corresponding license or authorization. 

3.
States Parties, before releasing shipments of firearms, ammunition, explosives, and other related materials for export, shall ensure that the importing and in-transit countries have issued the necessary licenses or authorizations. 

4.
The importing State Party shall inform the exporting State Party, upon request, of the receipt of dispatched shipments of firearms, ammunition, explosives, and other related materials.
COMMENTARY:  The preceding article is related to Article XI in that noncompliance with the provisions on a license or authorization for the export, import, or transit of firearms constitutes illicit trafficking on which the States Parties must keep the necessary information to allow tracing and identification.  It is also linked with Article XIII because the data on dealers, importers, exporters, and transportation carriers who have licenses or authorizations may be shared.  For the fulfillment of this provision, it is suggested that the States Parties adopt into their domestic law the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.
E.
Article XI: Recordkeeping


States Parties shall assure the maintenance for a reasonable time of the information necessary to trace and identify illicitly manufactured and illicitly trafficked firearms to enable them to comply with their obligations under Articles XIII and XVII.  

COMMENTARY:  Article XI sets out the main recordkeeping obligation.  This provision establishes that the States Parties must keep records:  (i) to allow the tracing and identification of illicitly manufactured or trafficked firearms; (ii) for a reasonable time; and (iii) for the purpose of information-sharing with other States Parties and mutual legal assistance. 
F.
Article XII: Confidentiality

Subject to the obligations imposed by their Constitutions or any international agreements, the States Parties shall guarantee the confidentiality of any information they receive, if requested to do so by the State Party providing the information. If for legal reasons such confidentiality cannot be maintained, the State Party that provided the information shall be notified prior to its disclosure.

COMMENTARY:  Article XII sets out the principal obligation as to the confidentiality of information exchanged by the States Parties.  It establishes that they must guarantee the confidentiality of any information they receive, if requested to do so by the State Party providing the information.  It also establishes that if, for legal reasons, such confidentiality cannot be maintained:  (i) the State Party receiving the information must so notify the State Party that provided the information; and (ii) the notification must be given prior to disclosure of the information.
G.
Article XIII: Exchange of Information


1.
States Parties shall exchange among themselves, in conformity with their respective domestic laws and applicable treaties, relevant information on matters such as:

a.
authorized producers, dealers, importers, exporters, and, whenever possible, carriers of firearms, ammunition, explosives, and other related materials; 

b.
the means of concealment used in the illicit manufacturing of or trafficking in firearms, ammunition, explosives, and other related materials, and ways of detecting them; 

c.
routes customarily used by criminal organizations engaged in illicit trafficking in firearms, ammunition, explosives, and other related materials;  

d.
legislative experiences, practices, and measures to prevent, combat, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials; and 

e.
techniques, practices, and legislation to combat money laundering related to illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials. 

2.
States Parties shall provide to and share with each other, as appropriate, relevant scientific and technological information useful to law enforcement, so as to enhance one another's ability to prevent, detect, and investigate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials and prosecute those involved therein. 

3.
States Parties shall cooperate in the tracing of firearms, ammunition, explosives, and other related materials which may have been illicitly manufactured or trafficked. Such cooperation shall include accurate and prompt responses to trace requests.  

COMMENTARY:  The preceding article sets out the main obligation of the States Parties in terms of sharing information.  Article XIII of the Convention provides guidance on the topics on which the States Parties must exchange information (producers, dealers, importers, means used to conceal illicit manufacturing and trafficking, routes used by organized crime, legislative experiences, practices, and measures, scientific and technological information, etc.

In addition, sub-article 3, in keeping with Articles VI and XI of the Convention, provides for cooperation in the tracing of illicitly manufactured or trafficked firearms.  Proper implementation of the provisions of this article will require States Parties to have fulfilled the provisions of Article XI of the Convention, among others, which provides that States Parties must keep the necessary records for the tracing and identification of illicitly manufactured and trafficked firearms.

H.
Article XIV: Cooperation

1.
States Parties shall cooperate at the bilateral, regional, and international levels to prevent, combat, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials. 

2.
States Parties shall identify a national body or a single point of contact to act as liaison among States Parties, as well as between them and the Consultative Committee established in Article XX, for purposes of cooperation and information exchange.

COMMENTARY:  This article is related to the subject of this Model Legislation in that sub-article 1 obliges States Parties to cooperate, at the bilateral, regional, and international levels, to fight illicit manufacturing of and trafficking in firearms, etc., and information-sharing is one of the cooperation measures States Parties can adopt.  Sub-article 2 provides that States Parties must identify a single point of contact for cooperation and information exchange with other States Parties.

I.
Article XVII:  Mutual Legal Assistance

1.
States Parties shall afford one another the widest measure of mutual legal assistance, in conformity with their domestic law and applicable treaties, by promptly and accurately processing and responding to requests from authorities which, in accordance with their domestic law, have the power to investigate or prosecute the illicit activities described in this Convention, in order to obtain evidence and take other necessary action to facilitate procedures and steps involved in such investigations or prosecutions. 

2.
For purposes of mutual legal assistance under this article, each Party may designate a central authority or may rely upon such central authorities as are provided for in any relevant treaties or other agreements. The central authorities shall be responsible for making and receiving requests for mutual legal assistance under this article, and shall communicate directly with each other for the purposes of this article.

COMMENTARY:  Article XVII of the Convention is relevant to this Draft Model Legislation in that the data which States Parties are to keep under Article XI of the Convention are intended to facilitate the mutual legal assistance provided for in this article.

III.
DRAFT MODEL LEGISLATION PROVISIONS AND COMMENTARIES

CHAPTER I:  GENERAL PROVISIONS

Article I:  Definitions

In cases where States Parties have already defined what they mean by the terms “illicit manufacturing,” “illicit trafficking,” “firearms,” “ammunition,” “explosives,” and “other related materials,” the country’s existing legislation can be checked against the following definitions (adapted from the Convention, as necessary, in order to be able to incorporate them into domestic legislation) to confirm that the national legislation contains provisions with the same content.

If the national legislation in force does not contain all of the elements set out in the model provisions below, then the national legislation will have to be modified accordingly.  

States Parties should also bear in mind the wording of Article XXVII.2 of the CIFTA to the effect that they “may adopt stricter measures than those provided for by this Convention if, in their opinion, such measures are desirable to prevent, combat, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials.” (emphasis added)

It follows as a corollary to the foregoing that if the definitions of a State Party are more all-encompassing than their counterpart provisions in the CIFTA, then the State Party’s definitions may be preserved as they already exist in national norms. 

In order to be in full compliance with the CIFTA, the national legislation of each State Party should already contain or be modified to contain, as necessary, definitional or explanatory language that includes the following:

1.
“Illicit manufacturing”: the manufacture or assembly of firearms and related materials, ammunition, and explosives: 

a.
from components or parts illicitly trafficked; or 

b.
without a permit, license or authorization from the competent authority; or

c.
without marking the firearms that require marking at the time of manufacturing. 

COMMENTARY:  Note that the reference to “related materials” pertains exclusively to firearms and not to “materials” related to ammunition and explosives. This is so because this is the manner in which “related materials” is defined in Article I.6 of the Convention.

2.
“Illicit trafficking”: 


The import, export, acquisition, sale, delivery, movement, or transfer of firearms and related materials, ammunition, and explosives from the territory of the State Party to the territory of another State if any State concerned does not authorize it.

COMMENTARY:  It is important to note that the “trafficking” referred to in the definition above corresponds to the definition in the CIFTA.

It is suggested, however, that national legislation consider as “illicit trafficking” unlawful acquisitions, sales, deliveries, etc., within a State Party, to the extent that these activities are not otherwise covered under national penal law.

3.
“Firearms”:

a.
any barreled weapon which will or is designed to or may be readily converted to expel a bullet or projectile by the action of an explosive, except antique firearms manufactured before the 20th Century or their replicas; or

b.
any other weapon or destructive device such as any explosive, incendiary or gas bomb, grenade, rocket, rocket launcher, missile, missile system, or mine.

COMMENTARY: As noted above, the foregoing definition of the term “firearms,” and similarly the definitions of “ammunition,” “explosives,” and “other related materials” below, set out the minimum characteristics and features of the types of objects that a national law must contain in order for them to be considered to be firearms (or as the case may be “ammunition,” “explosives,” or “other related materials”) for purposes of compliance with the CIFTA.

Accordingly, a firearm (a) is a barreled weapon that (b) expels a projectile by the action of an explosive. The words “expels a projectile by the action of an explosive” means that under the CIFTA, a weapon that uses some other form of propulsion is not considered a firearm. Nor is a firearm (a) an antique manufactured before the 20th Century or (b) a replica of an antique. While the term “replica” is not defined in the CIFTA, drafters of the term “firearms” in any national legislation should note that if a replica of an antique firearm was enhanced by technology introduced after the time of the antique so that it could expel a projectile with greater power or more efficiently than the antique, it would no longer be a mere replica, but a firearm.  

4. “Ammunition”: the complete round or its components, including cartridge cases, primers, propellant powder, bullets, or projectiles that are used in any firearm.

COMMENTARY: States Party need to ensure that any domestic definition of “ammunition” in force or that is proposed to be brought into force must meet the minimum standards of the term as it is set out in Article I.4 of the Convention. While there is no express requirement in the Convention that “ammunition” be a defined term under domestic law, it is desirable that such a provision exist so as to ensure that other relevant legislative requirements are made applicable to controlled delivery as well as to other subject matters identified in the Convention. 

Among States Party where the constituent parts of ammunition such as primers and propellant powder are not subject to authorization requirements, the preparation of national legislation should be expanded to include those elements in the event that these are not already regulated in other legislation.  

5.
“Explosives”: any substance or article that is made, manufactured, or used to produce an explosion, detonation, or propulsive or pyrotechnic effect, except:

a.
substances and articles that are not in and of themselves explosive; or 

b.
substances and articles listed in the Annex to this Convention.

COMMENTARY:  It is recognized that, with regard to the definition of “explosives” in Article I.5 of the CIFTA and in the Annex referred to in that definition (reproduced below), some countries may have already chosen, for reasons of domestic security, to take a broader approach to substances to be regulated than the one taken in the CIFTA. States Parties and signatories wishing to avail themselves of an updated definition of explosives may, therefore, in coordination with explosives experts and law-enforcement agencies want to consider other alternatives.
“ANNEX


“The term “explosives” does not include: compressed gases; flammable liquids; explosive actuated devices, such as air bags and fire extinguishers; propellant actuated devices, such as nail gun cartridges; consumer fireworks suitable for use by the public and designed primarily to produce visible or audible effects by combustion, that contain pyrotechnic compositions and that do not project or disperse dangerous fragments such as metal, glass, or brittle plastic; toy plastic or paper caps for toy pistols; toy propellant devices consisting of small paper or composition tubes or containers containing a small charge or slow burning propellant powder designed so that they will neither burst nor produce external flame except through the nozzle on functioning; and smoke candles, smoke pots, smoke grenades, smoke signals, signal flares, hand signal devices, and Very signal cartridges designed to produce visible effects for signal purposes containing smoke compositions and no bursting charges.”

6.
“Other related materials”: any component, part, or replacement part of a firearm, or an accessory which can be attached to a firearm.

COMMENTARY: Because of the way in which Article I.6 of the Convention is drafted, the term “other related materials” pertains exclusively to firearms and not to ammunition and explosives. 

Other related materials were included in the Convention to ensure that the requirements for firearms moving across national borders could not be circumvented by disassembling the firearms into their components.  

There is no express requirement in the CIFTA that “other related materials” be defined in domestic law, however, States Parties’ legislatures may find it necessary to adopt or amend legislative definitions to ensure that domestic legislative provisions cover the full range of subject matters set out in the Convention.

7.
The single point of contact is the national body that will act as liaison with the other States Parties to the CIFTA and its Consultative Committee for purposes of cooperation and information-sharing.  The single point of contact will be responsible for requesting from other States Parties to the CIFTA the information to which this law pertains and for responding to requests received from other States Parties to the Convention.

COMMENTARY:  The single point of contact (SPC) is the liaison with the other States Parties and with the Consultative Committee established by the Convention in Article XIV.  Its main function is to receive requests for information from other SPCs or the Consultative Committee and, on that basis, to request the corresponding information from the competent national authority or authorities, for exchange with the other States Parties, and, in turn, to issue information requests to other States Parties.

Article 2:  Purpose of the Law

This law provides rules on:

a.
recordkeeping for the purpose of tracing and identifying illicitly manufactured or trafficked firearms; and

b.
the recordkeeping and information-sharing necessary to prevent, fight, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials.

COMMENTARY:  This Model Legislation provides rules on recordkeeping for the purpose of tracing and identifying illicitly manufactured or trafficked firearms, as stipulated in Article XI, and rules on information-sharing, as stipulated in Article XIII. 
CHAPTER II:  ON THE INFORMATION NEEDED TO ALLOW THE TRACING AND IDENTIFICATION OF ILLICITLY MANUFACTURED OR TRAFFICKED FIREARMS

Article 3:  Archives for the Tracing and Identification of Firearms

1.
Option A:  The information needed to allow the tracing and identification of firearms manufactured, exported, imported, re-exported, in transit, confiscated, or seized shall be recorded and maintained by [indicate competent national authority].


Option B:  The [indicate competent national authority] and/or manufacturers, importers, exporters, and/or brokers shall maintain the information necessary to allow the tracing and identification of firearms manufactured, exported, imported, re-exported, in transit, confiscated, or seized.

COMMENTARY:  Option B is proposed taking into consideration that not all States Party have a central authority tasked with maintaining the information required to allow the tracing and identification of firearms manufactured, exported, imported, re-exported, in transit, marketed domestically, confiscated or seized.
2.
The recorded information shall include at a minimum, in relation to marking, the following:

a) In the case of a firearm manufactured domestically, the manufacturer’s name, place of manufacture, and serial number, and, when possible, the model and caliber.

b) In the case of an imported firearm, in addition to the information listed in the preceding paragraph, information identifying the importer’s name, country from which imported, and, when possible, the year of importation shall be maintained.

c) The name and location of the owner and legal user of a firearm and each subsequent owner and legal user thereof, when possible;

d) The date of entry of the corresponding information ;

e) Where available, information concerning each firearms import, export and in-transit transaction, including:

f) The name and location of authorized producers, dealers, importers and exporters and, wherever possible, brokers of firearms;

i. The issuance and expiration dates of the import, export and in-transit licenses or authorizations;

ii. Point of departure in the country of export;

iii. Identification of the country of import;

iv. Identification of the in-transit countries; 

v. Arrival point in the country of import;

vi. Identification of the final recipient;

vii. Identification of the end-user;

viii. Date of delivery;

ix. Classification, description and quantity of the shipment;

x. Broker information; and

xi. Information on the shippers.

g) Information on destroyed firearms, and

h) Archives pertaining to firearms held by companies that go out of business.

COMMENTARY: The preceding provisions are taken from Article 4 of the Model Legislation on the Marking and Tracing of Firearms, approved by the Consultative Committee on April 19, 2007.
Article 4:  National Authority for the Tracing of Firearms

1.
The [indicate competent national authority] shall be responsible for answering and issuing firearms tracing requests. 

EXPLANATORY NOTE:  If more than one competent national authority exists for this purpose, each one must be identified.

2.
The [indicate competent national authority] shall receive and disclose information under the requests described in paragraph 1 only from and to the competent authorities. 

COMMENTARY:  The preceding provisions are taken from Article 5 of the Model Legislation on the Marking and Tracing of Firearms, approved by the Consultative Committee on April 19, 2007.
Article 5:  Tracing Requests

(1)
Any tracing request regarding firearms should provide, where available: 

a. Information on the markings referred to in Article 3.2.a and b and any other markings on the firearm including, type, caliber and other relevant characteristics, as appropriate, of the firearm concerned;

b. The legal justification for the request such as information describing the illicit condition of the firearm, and insofar as this is possible, the circumstances under which the firearm was found; and

c. Intended use of the information being sought.

COMMENTARY:  The preceding provisions are taken from Article 6 of the Model Legislation on the Marking and Tracing of Firearms, approved by the Consultative Committee on April 19, 2007.
Article 6:  Replies to Tracing Requests

1.
The [indicate competent national authority] shall confirm receipt of the tracing request and reply punctually and precisely. 

2.
The [indicate competent national authority] shall provide the following response to a tracing request when it pertains to the identification of the point of diversion of the firearm that is being traced:

a. confirmation as to whether the firearm was manufactured in the country or imported; 

b. information on the manufacturer or importer; 

c. the date of manufacture or importation;

d. if the firearm was legally exported out of the requested state:

i.
the date of export;

ii.
identification of the importing state;

iii.
identification of any transit states, if applicable;

iv.
authorized final recipient; and 

v.
details of the import, export and in-transit licenses; and

e. if the firearm was not legally exported out of the requested state, this fact should be promptly communicated to the requesting state and the former shall provide results of the ensuing investigation, where appropriate.

COMMENTARY:  The preceding provisions are taken from Article 7 of the Model Legislation on the Marking and Tracing of Firearms, approved by the Consultative Committee on April 19, 2007.
CHAPTER III:  OTHER ARCHIVES

Article 7:  Import, Export, and Transit of Parts and Components of Firearms and Ammunition

The [indicate competent national authority] shall keep its own archives of transactions involving the import, export, and transit of parts and components of weapons and ammunition identified by their descriptive classification, recording the total quantities under each transaction.  At a minimum, in the cases of export and import, the archives shall be kept by [indicate competent national authority] and shall reflect the quantities of parts and components of weapons and ammunition that may yet be exported or imported, as the case may be, under a particular certificate.

COMMENTARY:  This provision is taken from Article 9.1 of the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.  The mention of firearms was removed because that information is provided in Article 3.  The mention of how long records must be kept was also removed, since it is standardized in Article 15.

Article 8:  Archives of Brokers
The [indicate competent national authority] shall maintain an archive of brokers.  The [indicate competent national authority] may choose to have the archives of brokers available for public inspection.

COMMENTARY:  This provision is taken from Article 3(11) of the Draft Model Regulations for the Control of Brokers of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.  The archive of brokers is seen mainly as an optional measure under the controls applicable to brokers.  At the practical level, the information required for a broker's license application may serve as a de facto basis for an archive of brokers.  An archive system should be treated as optional under this Model Legislation.
Article 9:  Archive on Export Licences

The [indicate authority responsible for the oversight of exports of firearms and related materials, ammunition or explosives] shall maintain permanent archives, preferably, in electronic form containing the following information:

a. The completed export license applications mentioned in Article 5(1) of the Model Legislation and Commentaries for Strengthening Controls at Export Points for Firearms, Ammunition, Explosives, and Other Related Materials;

b. Export licenses referred to by Article 5(2) of the Model Legislation and Commentaries for Strengthening Controls at Export Points for Firearms, Ammunition, Explosives, and Other Related Materials;

c. If applicable, the shipment information referred to in Article 5(3) of the Model Legislation and Commentaries for Strengthening Controls at Export Points for Firearms, Ammunition, Explosives, and Other Related Materials; and

d. Certificate cancellation information (when the certificate was denied or subsequently revoked) including date, agency identification, address, telephone and fax, name of officer and signature, and reason for cancellation.

COMMENTARY: This provision is taken from Article 5.4 of the Model Legislation and Commentaries for Strengthening Controls at Export Points for Firearms, Ammunition, Explosives, and Other Related Materials, approved by the Consultative Committee of the CIFTA on May 9, 2008.

CHAPTER IV:  EXCHANGE OF INFORMATION

Article 10:  Competent National Authority


The [indicate competent national authority] shall be designated as the single point of contact for receiving and providing information requested by other states.

COMMENTARY:  This provision is taken from Article XIV of the Convention and Article 9.3 of the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.

Article 11:  Exchange of Information

1. The [indicate competent national authority] may request or supply, in an appropriate, timely, and effective manner, to the competent authorities of other states, pertinent information on:

a) authorized producers, dealers, importers, exporters, and, whenever possible, carriers of firearms, ammunition, explosives, and other related materials;

b) the means of concealment used in the illicit manufacturing of or trafficking in firearms, ammunition, explosives, and other related materials, and ways of detecting them;

c) routes customarily used by criminal organizations engaged in illicit trafficking in firearms, ammunition, explosives, and other related materials;

d) legislative experiences, practices, and measures to prevent, combat, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials;

e) techniques, practices, and legislation to combat money laundering related to illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials;

f) scientific and technological information useful to law enforcement, to enhancing the ability to prevent, detect, and investigate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials, and to prosecuting those involved therein;

COMMENTARY:  The preceding sub-articles are taken from Article XIII of the Convention.  

g) import, export, and in-transit shipment of firearms, parts and components, and ammunition;

COMMENTARY:  This sub-article is taken from Article 9.3 of the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.

h) archives of brokers, including information relative to ineligibility, debarments, and denied applicants; 
COMMENTARY:  This sub-article is taken from Article 3(12) of the Model Regulations for the Control of Brokers of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.

COMMENTARY:  This sub-article is based on Article 2(3) of the Model Regulations for the Control of Brokers of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.  Disclosure of the identity of officials of the national authority is for the purpose of cooperation among countries to facilitate the exchange of information on brokers.

i) The names, addresses, telephone numbers, and e-mail addresses of the key contacts at the export control office, in order to facilitate compliance with the requirements of Article IX.3 of the Inter-American Convention against the Illicit Manufacturing of Firearms, Ammunition, Explosives, and Other Related Materials. 
COMMENTARY: This provision is taken from Articles 3.4 and 3.5 of the Model Legislation and Commentaries for Strengthening Controls at Export Points for Firearms, Ammunition, Explosives, and Other Related Materials, approved by the Consultative Committee of the CIFTA on May 9, 2008.

j) irregularities in relation to an international shipment of firearms, ammunition, explosives, and other related materials, in order that any authorizations issued to the violator be revoked, or that other appropriate actions be taken.

COMMENTARY: This provision is taken from Article 9.10 of the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.

k) legislation, decrees, and regulations on firearms, parts and components, and ammunition, and any other public-domain information; 

COMMENTARY: This sub-article is taken from Article 9.4 of the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.

l) the situation of controlled delivery operations and their results, especially the proof and physical evidence, once the operation has concluded.  Such information shall be transmitted only to the States Parties involved in the controlled delivery operation, in accordance with national law and applicable international treaties.

COMMENTARY: This sub-article is taken from Articles 5(c), 5(d), and 7 of the Model Legislation and Commentaries in Relation to the Controlled Delivery of Firearms, Ammunition, Explosives, and Other Related Materials, approved by the Consultative Committee of the CIFTA on February 10, 2012.
2.
When the information is required for judicial purposes, it shall be provided on a basis consistent with existing agreements on the matter.

COMMENTARY: This provision is based on Article 9.3 Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.

3.
The information exchanged with other states may be used only by the [indicate competent national authority] in the prevention, investigation, and punishment of the offenses of illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other materials, or of related offenses.

COMMENTARY: Article XIV of the Convention provides for information-sharing and cooperation among States Parties, and among them and the Consultative Committee, in matters related to the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials. The activity of the competent national authorities of each country justifies access to the information only when it is used in investigating the illicit manufacturing of and trafficking in firearms and in punishing those crimes.

Article 12: Confirmation of Import/Export Transactions and Delivery Verification
The [indicate competent national authority] shall provide confirmation of the entry or exit, upon request by the states listed in the import, export, and/or transit licenses of shipments of firearms, ammunition, explosives, and/or other related materials.

COMMENTARY:  This provision is taken from Article 9.7 of the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.

Article 13: Cancellation

When the [indicate competent national authority] has cancelled import, export, and/or transit licenses before their expiry dates, it shall so inform all other countries participating in the transactions pursuant to those certificates or authorizations, so that they may proceed accordingly.  Cancellations shall reflect the quantities (by classification-description) of firearms, ammunition, explosives, and/or other related materials that at that point have been exported, imported, or shipped in transit under the cancelled permits.

COMMENTARY: This provision is taken from Article 9.8 of the Model Regulations for the Control of the International Movement of Firearms, Their Parts and Components, and Ammunition, approved by the Consultative Committee of the CIFTA on November 13, 2003.
CHAPTER V: OTHER PROVISIONS

Article 14: Reserved Information
1.
The [indicate competent national authority] may refuse a request for information that would jeopardize any investigation already under way, in accordance with applicable legal provisions.

2.
Once a risk is no longer posed to the investigation, the [indicate competent national authority] may provide the requested information immediately.

COMMENTARY: The purpose of cooperation and information-sharing by States Parties is to prevent, fight, and eradicate the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials. 

When information exists that, by its nature, and because of its relationship to any investigation, could jeopardize the success of such investigation, the state that is to provide the information may reserve the right not to exchange the data.  Nevertheless, once the investigation has concluded, the State Party must share it, immediately, before the investigations have concluded, with the State Party or States Parties that so request, so as not to restrict cooperation and data exchange.

Article 15: How Long to Keep Archives /
The archives to which this Law refers shall, in principle, be kept indefinitely.  Otherwise, the [indicate competent national authority] or [the juridical persons authorized to handle and keep information related to firearms, ammunition, explosives, and other related materials] shall keep the archives for at least ten (10) years.

COMMENTARY: Recordkeeping is a prerequisite for the effective tracing of firearms and for information exchange. The Convention has no provision on how long these archives are to be kept.  This Model Legislation proposes that, at a maximum, they be kept indefinitely, and proposes a period of 10 years. 

Article 16: Confidentiality

1. The [indicate competent national authority] shall guarantee to its counterpart in the requested state that the information received under this Law shall remain confidential. 

2. When, for legal reasons, the confidentiality of the information cannot be guaranteed, the [indicate competent national authority] shall so inform the requested state at the time the request is made.

3. When the [indicate competent national authority] receives a request for information, it shall request its counterpart in the requesting state to guarantee the confidentiality of the information provided under this Law.

COMMENTARY:  The preceding provisions govern the application of Article XII of the Convention in terms of the confidentiality of the information provided to or received by another State Party.  The preceding provisions are taken, in part, from Article 5.3 of the Model Legislation on the Marking and Tracing of Firearms, approved by the Consultative Committee on April 19, 2007.
Article 17: Transfers of Information to a Third State
The [indicate competent national authority] may make the information received available to third parties only if the following requirements are met:

a. the information is necessary to prevent, fight, and eradicate illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials;

b. the receiving authority is the single point of contact of the requesting state; 

c. the state that provided the information has consented to the transfer; 

d. the receiving authority guarantees that the information will remain confidential.

COMMENTARY: The third party requesting the information exchange must demonstrate that it is necessary and decisive for achieving the aim of the Convention, and must guarantee that the information will remain confidential. In general, prior authorization from the competent national authority of the state providing the information is required for transfer to a third state. 


Article 18: Information Security
The [indicate competent national authority] or [the juridical persons authorized to handle and keep information related to firearms, ammunition, explosives, and other related materials] shall adopt the necessary technical and organizational measures to guarantee the confidentiality and integrity of the information and to prevent its unauthorized alteration, loss, diversion, treatment, or access.

COMMENTARY: The information handled in relation to the illicit manufacturing of and trafficking in firearms, ammunition, explosives, and other related materials, by nature, can compromise the security of the States Parties or hinder investigations conducted by the States Parties. This provision was established in accordance with Article XII of the Convention, which obliges States Parties to implement measures to guarantee that the information will remain confidential. These measures should be of a technical nature, in relation to data storage media; and organizational, in relation to personnel who may have access, or are in any way related to data handling, providing for the data's integrity, even in the face of possible human action or occurrences in the physical or natural environment that could pose a risk to information security.
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